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CHARTERS 
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(A) To whom the Pꝛoperty of them belongs: 


F a man ſeiſed in fee conveys land to another and his heirs, 

I without warranty, all the charters belong to the feoffee as 

incident to the land, whether they comprize warranty, or not z 

for the feoffor has no uſe ſor them, * the feoffee muſt defend 
his title at his peril. R. 1 Co. 1. a. 

And all charters belong to the feoffee without warranty, tho 
they be not granted by the conveyance. R. 1 Co. 1. 4. 

So, in all caſes, the charters, muniments, and evidences of 
land belong to him who has the inheritance of the land, as inci- 
dent to it, if another perſon be not bound to warranty. 

And therefore, if A. enfeoffs B. by the word {ded: ), which 
imports a warranty during the life of the feoffor, after his death 
B. ſhall have all the charters. 1 Co. 2. 6. 

So, if a man enfeoffs another with warranty, who dies with- 
out an heir, the lord by eſcheat ſhall have all the charters; for 
he is in in the 5%, and the feoffor is not bound to warrant him. 
I Co. 2. a. 

So, if a feoffment be to two and their heirs, the ſurvivor ſhall 
have all the charters, &c. and not the heir of him who died; for 
he has no uſe for them. 1 C. 2. 6. 

So charters, &c. which are neceſſary to maintain his title to 
the poſſeſſion, belong to him who has the land tho” another be 
bound to warranty; as if a thing which lies in grant, as a ſeig- 
niory, rent, c. be granted with warranty, the grantee ſhall 
have the firſt deed; for it is neceſſary to make his title againſt 
the grantor himſelf, or any claiming under him. R. 1 Co. 1. 6. 

So, if a feoffment be made of land with warranty, the feoffee 
ſhall have court-rolls, Cc. which concern the poſſeſſion only, and 
not the title, 1 Co. 1. b. 

So, if the feoffor grants the charters to the feoffee by his con- 
yeyance, the feoffee ſhall have them, tho” the feoffor be bound to 
warranty. 1 Co. 1. 6. 

If a grant be by indenture, every one ought to have his part; 
for every one who pleads it ought to produce it for that which 
belongs to him. Co. L. 143. 6. 

And therefore, if only one part be executed, it ſhall be depo- 
ſited in the hand of a common friend. Cs, L. 143. 6. 
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But if a man makes a feoflment with warranty, without a 
grant of the charters, he ſhall have all the charters and evidences 
which contain warranty, or are neceſſary to deraign the war- 
ranty paramount, or are material for the maintenance of the title 
of the land; for the feoffee relies upon his warranty. R. 1 Co. 
I. b. Co. 4. 6. a. 

So the heir of the feoffor ſhall have them, tho? he has nothing 
by deſcent; for he may be vouched. X. 1 Co. 1. b. 

So the feoffor ſhall have them, tho' the feoffee, as aſſignee, 
may vouch thoſe who are bound to warranty paramount ; for he 


may alſo vouch the feoffor if he pleaſes. R. 1 Co. 1. 8. 


(B) Detinue of Charters. 
(B. 1.) When it lies. 


F a man detains charters, which concern the inheritance of 
another, he may have detinue of charters againſt him. Co. 


L. 286. 6. 
80, if he detains a ſtatute, obligation, releaſe, articles of 


agreement, teſtament, &c. Reg. 159. b. 

So a man may have detinue for any charters, which make his 
title ſure. F. N. B. 138. K. 

As, if A. leaſe for years, and afterwards conſirm the eſtate to the 
leflee and his heirs; the heir ſhall have detinue for the leaſe; as 
well as for the deed of confirmation. Did. 

It the donec in tail die without iflue, the donor ſhall have deti- 
nuc for the deed which the donee had. F. N. B. 138. F. 


If a feoffment be to 4. and B. and the heirs of B. and A. dies; 


B. or his heirs ſhall have detinue for his deed, Bid. 
So the ifſue in tail ſhall have detinue againſt the diſcontinuee, 


for the deed of intail. J. N. B. 138. H. 
Detinue of charters bailed or found, in the life of the anceſtor, 


ought to be brought by the heir, and not by the executor, or ad- 
miniſtrator. F. N. B. 138. J. 

And it may be brought by the heir, tho' he has not tlie land: 
as if A. being enfeoffed with warranty, enfeofts B. with war- 
ranty; the heir of A. may have detinue for the deed of the firſt 
feoftment. F. N. B. 138. L. 

So the heir of the diſſeiſee may have detinue for the charters, 


before entry. F. N. B. 138. L. 
(B. 2.) What ſhall be the Proceeding. 


Detinue of charters concerns the realty, and therefore ſhall be 
brought only in C. B. F. N. B. 138. B. C. Reg. 159. 6. 

Or, in the county by juſiicies, F. N. B. 138. B. Reg. 159. 

And if it be brought in B. R. or any other court, a ſuper/edeas 
lics. F. N. B. 138. C. 

There ſhall be ſummons and ſeverance, as in other real actions. 


(i. I. 286. 6. 
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But a capiat does not lie, nor proceſs to outlawry, as in deti- 
W * goods. Co. L. 286. 5. 

e declaration in detinue for charters ought to be certain, as 
well as detinue for goods, Vide Pleader, (2 X. 2.) 

And therefore, it ought to ſhew the certainty of the charters 
demanded, and what lands they concern, except where they are 
in a bag ſealed, or a cheſt locked, and then it is not neceſſary. 
Cs. L. 286. b. Reg. 160. a. 

So it ought always to mention the certain number. Reg, 
159. 5. 160. a. 

And if they are in a cheſt or bag ſealed, it may alſo mention 
the certainty, if it be known. Bro. Ent. 148. 

At leaſt it is proper to deſcribe one of the charters with cer- 
tainty, if it may be, and then the defendant cannot wage his law. 
Co. L. 286. b. 

But if the declaration mentions the bag to be ſealed, or the 
cheſt to be locked, it is ſufficient, tho' it be not ſo; for it is not 
traverſable. Reg. 160. a. | 


(B. 3.) Plea in Detinue for Charters, 


To detinue for charters the defendant may plead touts temps 
priſt. Vide Pleader, (2 X. 3, &c.) 

So the defendant may plead, that the charters were delivered 
by the plaintiff and a ſtranger æqua manu, upon conditions which 
he knows not whether they are performed, and pray that the 
ſtranger may be warned. Vide Pleader, (2 X. 8.) 

Vide Pleader, (2 J. 6.) 


When Charters are allowed in Evidence. 
Vide Evidence, (B. 1, &c.) 


CHARTER-PARTY. 
Vide Merchant, (E. 2, &c.) 


CH ASA E. 


(A) Foreſt. 
(A. 1.) What ſhall be, 


Foreſt is a place of wood and paſture, diſtinguiſhed metit 
& bundis for the cuſtody of beaſts and birds of the fo- 
reſt, (viz. hart, hind, hare, boar, and wolf,) the chaſe, (viz. 
buck, doe, fox, martron and roe,) and the warren, (viz. hare, 
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coney, pheaſant, and partridge,) and repleniſhed with vert and 
veniſon, for the preſervation of which peculiar laws, privileges, 


and officers belong. Mano. 40. 4 Inft. 289, 298. 


A foreſt comprehends in it a chaſe, park, and warren. 
Manw. 5 2. | 

And may be made by act of parliament. 4 Lit. 301. 

Or the king, by commiſſion to the ſheriff or commiſſioners, 
may order, that they make a perambulation in ſuch a country, 
and ſo much as appears to be convenient for a foreſt that they 
ſurround it by meers and bounds. Manw. 57. 

And upon the return of ſuch a commiſſion into chancery, the 
king may iflue a writ to the ſheriff reciting the former commiſ- 
ſion and return, and commanding him that he proclaim it 
throughout the country to be a foreſt. Man. 59. 

And if after a writ to proclaim it, and a return of it, the 
king grant proper officers and courts, it commences a foreſt, 

anw. 60. | . 

So the king may claim a foreſt by preſcription. 4 Inf. 3or. 

And it may be claimed by preſcription in the lands of a ſub- 


f ject, for it might have a lawful commencement, Bid. 


Oo 


(A. 2.) Who ſhall have it. 


But none can make a foreſt, except the king. Manw. 71. 

So the king cannot make a foreit in the lands of a ſubject 
without his conſent. 4 Int. 301. Semb. cont, Manw. 55. 

And it is not proved a foreſt by being called a foreſt in re- 
cords, &c. but by having courts, and officers, Sc. 4 1ſt. 298. 
R. 12 Lo. 22. | 

So by the ſt. 16 Car. 16. the meers, limits, bounds, Ec. 
of every foreſt ſhall not extend beyond what were taken to be ſo. 
20 Fac, Is 

For no place ſhall be taken to be foreſt, or within a forelt 
where no juſtice ſeat, ſwainmote, or court of attachments had 
been held, verderors choſen, or regard made within 60 years 
before the reign of Charles I. | 

Yet the king may by expreſs words grant a foreſt to a ſubject. 
Co. L. 233. a Manw. 72, 75. per 2 Fudg. cont, 1 Rel. 112. 

And by ſuch grant of a foreſt cum omnibus incidentibus, appen- 
dicits, & pertinentiis, the ſubject ſhall have the foreſts with all 
courts, and officers, except the juſtice in ehre. Afanw. 76, 78, 
81. K. 2 Cro. 155. 1 Bul. 296. 

So by expreſs words, the king may grant to a ſubject to have 
jura regalia to make a juſtice in eyre, &c. Mambo. 76. 

But if a foreſt be parcel of a manor, by a grant of the manor 
cum pertinentiis to a ſubject, the foreſt docs not paſs, X. 
Pal. 60, 92. | 


EK 


(B) Chaſe. 
What ſhall be. 


A CHASE is the ſame liberty as a park, fave that it is not 
incloſed. Zan. 5 2. 

And therefore, a chaſe has no officers or courts, as a foreſt 
has. bil. | 

And offenders, there ſhall not be puniſhed by the laws of the 
foreſt, but by the common law, or ſtatutes. bd. 

A free chaſe may be claimed by grant, . or preſcription, 
1 Rol. 112. 

It may be claimed in his own wood, as appurtenant to his 
manor. 4 I. 318. 

Or within a foreſt. on. 278. 

So, by preſcription, it may be in the ſoil of another. 

It may be claimed for red-deer by ſpecial licence. Fon. 278. 

If the king makes a commiſſion to incloſe a foreſt and ir be 
proclaimed a foreſt, it ſhall be only a chaſe till the proper officers 
and courts are granted. Manw. 60. 

If the king grant a foreſt to a ſubject without the words, 1 
have courts and officers of a fore; it ſhall be only a chaſe in 
the hands of a ſubject. Minw. 80. R. 2 C. 155. D. Pal. 
89, 90. 

: "Bat none can make a chaſe, or a park within his own land, or 
elſewhere, without the king's grant. Manw. 56. 2 Inf, 199. 

And if he does fo, a quo warrants lies. AManw, 56. 

So the owner of a chaſe ſhall be fined, if he kill a beaſt of the 
foreſt, or refuſe to drive back a beaſt of the foreſt out the chaſe, 


Jen. 278. 
(c) Park. 


A PARK is a territory incloſed, which has a privilege for 
beaſts of chaſe, by preſcription, or the king's grant. Co. 

Lit. 233. 4. 2 Inſt. 199. Bridg. 26. 

And it may be within his own ſoil, 

Or by the licence of the king, or the owner of the foreſt with- 
in the limits of a foreſt, Manw. 85, 89, 90. Bridg. 26. 

*But ſuch as would purchaſe a new park or warren ſhould ſue 
a writ of ad quod damnum out of chancery; and the inqueſts ſhall 
be returned into the , exchequer, and if they paſs for him that 
purchaſed the writ, he ſhall make fine for having the park or 
warren, and it ſhall be certified to the chancellor or his deputy 
that he take a reaſonable fine therefore and afterwards make dc- 
livery. St. 27 Ed. 1 ft. 1. de libertatibus perquirendis.* 

And if ſuch park in a foreſt be laid down for ſeveral years, it 
may afterwards be incloſed de novo. Manw. 82. R. 2 Cre. 156. 

And the owner of the park may kill any beaſts which he finds 


in his park, tho' they come out of the foreſt. 2 Cro. 156. 
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But a park within a foreſt ought to be incloſed, to prevent 
beaſts of the foreſt from coming into it. Manw. go. R. 
Bridg. 26. | | 

And the owner may diſpark his park, if he grants or deſtroys 
all the veniſon, vert, or incloſure. R. Cro. Car. 60. | 


(D) Warren. 


A FREE warren is a privilege, which a man claims by grant, 

or preſcription, to have beaſts of a warren in his land, or 
demeſnes, ita quod nullus intret ad fugandum vel capiendum quod ad 
warrennam pertinet. 2 Rol. 8 12. 1, 5. to 20. 

A warren is a privilege diſtinct from the land, and by a leaſe 
of the land, without more, does not paſs. Dy. 30. in marg. 

Nor, by an alienation of the land, without ſaying, cum perti- 
nentiis, Dy. 3o. b. 

Or, if it be ſaid, cm pertinentits, where he has a warren by 
grant, not by preſcription. Dy. 30. ö. in marg. 

So it may be granted or claimed, within a free chaſe of the 
king. 4 1ft. 298. 12 Co. 22. 

And the grafitee may there build a lodge upon his own inheri- 
tance. 4 Int. 298, 

So it may be claimed in a foreſt of the king. R. Manu. 81. 
R. 2 Cro. 155, Jon. 280, 296, 

And tho' it have not been uſed for many years, the preſcrip- 
tion ſhall not be deſtroyed. Mando. 81. 2 Cro. 155. Vide 
Liberties, (C. 2.) 

If there be a warren by charter within his manor, he may 
make burrows, and build a lodge in any part of the manor de 
novo, Manw. 82. 12 Co. 22. R. 2 Cre. 156. 

If it be claimed by preſcription, he ought to make them in the 
j antient place. Jbid. 
| But a man cannot preſcribe for a warren in the lands of a 
i ſtranger, which are not within his ſeigniory. 2 Rol. 265. J. 52, 
| And if the king grants to B. a warren within his manor, he 
ſhall have it only in the demeſnes, not in the land of the free- 
holders. Cro. El. 463. ES 

So none can make a warren in his own land without the king's 
licence, becauſe he cannot appropriate to himſelf feras nature, 
which are nullius in bonis. 2 Rol. 812, J. 25, 11 G. 87, 6. 


| 2 Inſt. 199. 
(E) Beaſts of the Fozeſf, and Chaſe. 
HERE are five beats, which are properly heaſts of foreſt, 


or venary; viz. the hart, hind, hare, boar, and wolf. 


it Manw. 91. 8 G. 138. 6b. 

i; The hart is ſo named when in his ſixth year, being called in 
hl the firſt year, h:ndcalf, or calf, in the ſecond broket, in the third 
þ ſpayard, in the fourth faggare, in the fifth fag, in the ſixth hart, 
1 | Manw. 98. | | 

| After 
| 

[ 
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After being chaſed by the king, it is an har? royal; and if a 
proclamation goes for his return to the foreſt after the chaſe, 4 


hart royal proclaimed. Manw. 99. 


The hind in the firſt year is called calf, in the ſecond brecte?*s 


Ser, in the third an hind. Manw. 100. 

The hare is a /everet in the firſt, an hare in the ſecond, and a 
great hare in the third year. Hid. 

The boar in the firſt year is a pig of the founder, in the ſecond 
an hog, in the third an hg ftear, in the fourth a boar. Ibid. 

So there are properly hve beaſts of chaſe, or park; viz. buck, 
doe, fox, martron and roe. Manw, 94, Co. L. 233. 4. 8 Co. 
138. b, 

— beaſt of foreſt, and chaſe is properly called veniſon, 
(venatio. ) Manw. 111. 

And therefore, if any kill an hare within a foreſt, he ſhall 
anſwer for a treſpaſs upon the veniſon of the foreſt. 1bid. 

And every treſpaſs to the foreſt is to the vert, or veniſon, 


ano. 112. 


(F) Beaſts of the Warren. 


O beaſts of warren are properly two; viz. hare and coney. 


Manw. 95, 
But G. L. 233. a. names a roe to be a beaſt of warren, Hare 


and coney are named. 8 Co. 138. 6, 

'The fowls of warren are only pheaſant and partridge. 
Mano 95. 8 Co. 138. b. ' 

But welucres campejires, as quail, raile, &c. and filveftres, as 
woodcock, Sc. and agquatiles, as herne, mallard, &c, are alſo 
named fowls of warren. Cz. I.. 233. a. 

But the lord of a manor may preſcribe, for himſelf and his 
tenants, to take fowl in the warren of another. R. 3 Med. 246. 

So he, who has a warren in a foreſt, muſt keep it well in- 
Cloſed, that the conies do not eſcape into the foreſt, Fon. 296. 


(G. 1.) Peers of a Fozeſt. 
KF VERY foreſt and chaſe ought to be diſtinguiſhed by meers 


and limits, without which it cannot be a foreſt. Manw. 48, 

128. 4 Inſt. 289, 317, 318. 

And the meers are parcel of the foreſt, Manw. 131. 

And by the ff. de aff. & conf. for. 6 Ed, 1. Onnes melee fo- 
rele ſunt integre domino regi. Manw. 130, 131. 

And therefore, every beaſt of foreſt killed in the highway, 
river, Sc. being the meers of the foreſt, ſhall be an offence 
of the ſame nature, as if he was killed within the foreſt, 


Mamnw. 131. 


But the king has no other intereſt in the foil of ſuch high- 


way, Sc. but that ariſing from the juriſdiction of the foreſt, 
4 Inſt. 318. 
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*And there are two kinds of metes and bounds, the one in- - 
cluſive as to juriſdiction, ſuch as highways, &c. the other exclu- 
ſive in that reſpe&, as churches, church-yards, chapels, mills, 
houſes, trees, &c. which bound the foreſt, hut are not within the 
juriſdiction. 4 ½/½. 318.* 

But a manor, land, wood, &c. within the meers of the foreſt, 
by the king's charter may be exempted out of the regard of the 
foreſt. Manw. 133. 

Yet it ſhall not be exempted by preſcription ; for by the /g. 
6 Ed. 1. meers are eſtabliſhed, and there can be no- preſcription 
ſince. Jen. 271. 


(G. 2.) Perambulation. 


When a perambulatione facienda lies, Vide Pleader, (3 G.) 


(H) Hunting, o Hawking in a Foꝛeſt. 
(H. 1.) Who may do it. 


No ONE can hunt, or hawk within a foreſt, except the king, 
or by the king's warrant or authority, But the king him- 
ſelf may do it. 

So by charta de foreſta, 9 H. 11. An archbiſhop, biſhop, 
earl, or baron coming to the king, at his command, or in return 
by a foreſt, may take and kill one or two deer there by view of 
the bedr, or, if he be abſent, he ſhall blow an horn. 

So every one, who has a licence from the king or a ſubject 
to hunt, Cc. within his foreit, chaſe, park, Cc. may do it. 
Mann. 

Tho” the licence be only by par. Manw. 289. 

So, if he is intitled to have a deer, C. as a fee incident to his 
office; for that is a licence in law. Mango. 285. 

So every one, who has a grant or charter, of the king, allowed 
in the eyre for hunting or hawking within a joreſt. Manu. 275. 

And if the licence be r hunting, killing, and carrying away, 
he m: ay hunt there with ſervants and others; for he has an in- 
tereſt in the thing. Manu. 278. K. 13 H. 7. 13. a. b. 

So, if he has a warrant to a foreſter, Sc. to LR him a buck, 
he may with himſelf and ſervants hunt the buck with the foreſter, 
Dlanw. 279. K. 13 H. 7. 13. a. 

If he has a licence for him and his ſervants to hunt at his plea- 

ſure, he may alſo kill and carry away; for the licence for the ſer- 
vant imports an in tereſt in the thing. Manu. 279, 280. 


(H. 2.) Who not. 


But none can hunt, or hawk within a foreſt without the king's 
authority, Mamu. 275, 


'Tho' it be within his own land, or manor in the foreſt. 
HManw. 276. 
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So every one, who receives within a foreſt a malefactor in the 
foreſt or veniſon of the king, knowing him to be ſo, will be a 
principal treſpaſſer. 4 Inf. 317. 

So a biſhop, or baron cannot hunt there, except in his jour- 
' ney to the king, by his command, and in view of the foreſter, 

or when he ſounds an horn, Manw. 276. 

So an officer, who is intitled to a deer for his fee, &c. muſt 
have a warrant; and if the foreſter, Sc. refuſe or omit to deliver 
it, he may hunt by himſelf and his ſervants, but not before ſerv- 
ing the warrant upon the foreſter. Mamu. 284. 

So, if any one, who has the king's licence or warrant, does 
not purſue his licence, it will be a treſpaſs ab initio. Manw. 277. 
280, 288. 

As, if the licence be for killing a buck, c. he cannot kill an- 
other deer. Manw. 277. 

If it be only for killing, he cannot afterwards carry it away. 
Manw., 277, 279. 

If it be to a knight, &c. for hunting, without more, he cannot 
hunt with his ſervants, or other company ; for it is a matter of 
pleaſure only. Manw. 278. K. 13 H. 7. 13. 6. 

Or, for hunting and killing for the honour of the owner. 
Manw. 277. 

Nor can he aſſign his licence to another. Manw. 278, 279. 
So a licence for hunting in a chaſe, park or warren muſt 


purſued in the very manner. Manw. 277, Oc. 


(H. 3.) By whom a Licence may be given. 


So none can hunt, Sc. within a foreft, unleſs he has a licence 
from the proper perſon ; for a licence from the foreſter, keeper, 
Sec. does not avail, Manu. 281. 

But the licence muſt be by the king himſelf. Manw. 
280, 281. 

Or by preſcription, which ſuppoſes a grant of the king; as 
where an officer has a buck, &c. as a fee. 

$0 juſtices in eye may give licence to any to hunt, Sc. with- 
in his own manor, or land in the foreſt. Manw. 281. 

90 a man, who by a charter, or grant of the king, has 
authority within a particular part of the foreſt, may give licence 
to another within ſuch precinct. Bid. 

So, if a ſubject has a foreſt, he may licence another to hunt, 
&e. in it. Mid. 


(H. 4.) How Hunting, Qc. there ſhall be puniſhed. 


By the can. Canuti. 22, 23, 24, 25, (which are ſuſpected, 
4 Int. 3 20.) the penalty of hunting in a foreſt was 105. for a 
freeman, double for killing, in another man double, in a villein, 
death. Man. 3. 

By the ff. Ch. de Fer. 9 H. 3. 10. No man ſhall loſe life or 


member for killing our deer; but if taken therewith aud —_— 
Lor 
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for taking our veniſon, he ſhall make grevious fine; or, if he 
hath nothing, he ſhall be impriſoned a year and a day, and 
then delivered, if he can find ſufficient ſureties, otherwiſe abjure 
the realm, 

By the ff. de Mal. in Parcis, 3 Ed. 1. 20. If any be attainted 
for treſpaſs in parks and ponds at the ſuit of the party, large 
amends ſhall be made, three years impriſonment, fine at the 
king's pleaſure, and ſurety not to offend after; if not able to 
fine, or find ſurety, he ſhall abjure, Cc. 

If none ſue within a year, the king ſhall have the ſuit. 

So by Ord. For. 6 Ed. 1. Si quis ceperit feram fine warrants in 
forefla, arreſtetur, &c. infra metas foreſle, & non deliberetur 
fine precepto domini regis, vel capitalis juſticiarii forefſe, Manw. 

2 1. 

"a therefore, every one taken in the manner within a foreft 
may be arreſted by the foreſter, and impriſoned till delivered by 
an homine replegiando, or a precept of the juſtice in eyre. 1bid, 

And if bail be given upon the homine replegiando, or ſuch pre- 
cept, he may afterwards be indicted and fined at the diſcretion 
of the chief juſtice of the foreſt, and impriſoned till payment of 
the ſine, and giving ſurety for his good behaviour in the foreſt 
thenceforth. Manu. 293. 

So he may be arreſted within the foreſt, and impriſoned, 
if found in hunting there, tho' he takes or kills nothing. 
Mamnw. 291. 

So, if he be found in the manner in any reſpect, viz. ſtable 
ſtand, dogdraw, blackbear, or bloody hand. Manw. 292. 

As, if he be taken with a gun, dog, Sc. to kill deer. id. 

Or, after killing it purſue with a dog, carry it on his back, or 
be ſtained with blood, tho' he be not ſeen in hunting. bid. 

So, if he enter with intent to hunt, and if found with a bow, 
dog, &c. tho' he does nothing; for the will is taken for the deed, 
Bid. 

But the chief juſtice in eyre by his warrant to a meſſenger 
cannot apprehend any accuſed upon oath before him of hunting 
in the foreſt, if he be not indicted, nor found in the manner, 
R. Carth, 78. g 


ti (H. 5.) So, for hunting in a chaſe of the king, or of another, he may 
i By — be ſued by an action at common law. F. N. B. 67. D. 
law. So, for hunting in a foreſt, park, &c. 
1 So, for hunting in his cloſe, and killing a deer there. 10 H. 
1 7. 6. 5. 30. u. 

And the plaintiff ſhall recover damages for the value of the 
j deer, tho' no value is mentioned in the declaration, as well as 
; for entering his cloſe. 10 H. 7. 6. 
| i So, for hunting in a park, he may be ſued within a year, by 
4 an action upon the ff, W. 1. 20. de malefaforibus in parcis. 
ki Reg. 80. b. 111. 6. 
fl; And by the king, after a year and a day. Reg. 80. ö. | 
le And 
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ther. R. 13 H. 7. 12. 6b. 

But an action does not lie upon this ſtatute, except ſor hunt- 
ing in antient parks. By the better opinion. Dal. 60. 

Nor, for hunting in a foreſt or chaſe. Semb. Reg. 80. 5. 

So to treſpaſs in a park, the defendant may plead a feoffment, 
c. to A. before the treſpaſs, and that he by the command of 
A. hunted, &c. 13 H. 7. 13. a. 

A licence by the plaintiff to B. and the defendant as his ſer- 
vant with the parker took it. Bid. 


(1) The Purlieu of a Fozeſt. 
(I. 1.) What ſhall be. 


P URLIEU, or pourluy, is a contraction or corruption of 
the word, pouralles, which imports a perambulation. Manw. 
6 * 

> For in the time of H. 2. R. 1. and John, many lands adjoin- 
ing to the king's foreſts were incroached within the foreſt, which 
by charta de foreftd 1, 3. made 17 Fohn, and confirmed g H. 3. 
were to be diſafforeſted, and afterwards by perambulations made 
in the time of Edi. 1. and dw. 3. diſafforeſted; and the lands 
ſo diſafforeſted are named the purlieu or peurallee, Manw. 319. 
to 365. (a) 

And therefore, the purlieu of a foreſt is land adjoining to 2 
foreſt known by meers immoveable upon record, which was 
within the foreſt, but is now diſafforeſted. Maut. 318. 

And the purlieu is exempt from the foreſt ; for it is infra me- 
tas, not infra regard” foreſle. Manw. 87. 

The owner may cut down his wood, plow, or improve his 
land without licence. 

But by Ch: de For. 9 H. 3. 1. fergſſæ qua H. 2. afforeſtavit, 
&c. ad dampnum illius cujus boſeus, &c. fuit, deafforeſtentur. 

And therefore, the purlieu, was diſafforeſted only for the be- 
nefit of the owner, and as to others, it remains within the foreſt. 
Manw, 366. 

But the words ad damnum ilius, &c. were added only to ſhew 
the unlawfulneſs of the afforeſtation; in the 3d chap. which re- 
lates to the afforeſtations in the reigns of R. 1, and king John 
theſe words do not appear, and conſequently theſe latter afforeſ- 
tations are made void as to all men; and if the former be not ſo, 
a diſtinction muſt be maintained between the two claſles, 
4 Inft. 303.* 

And the owner may ſuffer his wood to be now within the 
ſoreſt, 


(a) Note; There is a diſtinction between purlieu and pourallee : the former means 
ing the place diſafforeſted and exempted, the latter being the perambulation by whick 
the diſafforeſtation is made, 4 Inſt. 303» 80 


And the plaintiff may ſue for treſpaſſes in ſeveral parks toge- 


ti 


So beaſts of the ſoreſt may haunt within the purlieu, and none 
can chaſe them there, but the owner of the ſoil. 
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| 

f 

b And the owner of the ſoil cannot kill them. u. 278. 


(I. 2.) Who may hunt within a Purſer. 


41. 2.) The owner of the land or wood, within a purlien, may 
The owner hunt with dogs beaſts of the foreſt found in his ſoil, towards the 
of the foil, foreſt; ſo that he does not foreſtall, or foreſet them in their re- 

turn. 
And if he finds them in his own ſoil, he may chaſe them to- 
wards the foreſt by the land of others. 
g And every owner of land within a purlieu may chaſe them to- 
wards the foreſt with a ſmall dog. 

So if he be a purlieu man, viz, if he have a freehold of 405. 
per annum within the purlieu, he may chaſe them with a grey- 
hound, or bigger dog. Manw. 371. 

And he may kill them before they paſs the limit, or brink of 
the foreſt. N 

And he may take the deer, Cc. killed to his own proper 
uſe. 

50 if a dog faſten upon a deer, &c. before ſhe gains filum ſo- 
ee, and ſhe drags the dog into the foreſt, and there is kill- 
cd, the owner may purſue, and take the deer out of the 
foreſt. 

So if a purlieu man purſue deer towards the foreſt, and by an 
horn, Qc. call off his dogs before they enter into the foreſt ; he 
is no treſpaſſer, though the dog purſue and kill the deer within 
the foreſt, if he himſelf does not enter the foreſt, nor take the 
9 deer. 

15 But a man, who has land within a purlieu, cannot by 
gun, croſs-bow, hay, or other engine foreſtall, or foreſet 
the beaſts of the foreſt in their return to the foreſt. 
| Manu. 384, 373. | 

Nor can he kill unſeaſonable game within the purlicu; as a deer 
| of antler in winter, or doe in ſummer. Man. 384. 

Nor at an unſcaſonable time; as in the night, ar die doaminico. 
Mana. 380. 

Nor, in the fence-month, which begins fifteen days before mid- 
ſummer, and ends fifteen days after midſummer. Mango. 381, 

Nor above three days in a week. Man. 381, 2. 

Nor within forty days after the king has made a general hunt- 
ing within the adjoining foreſt. Mango. 382, 3. 
| Or within forty days before the time proclaimed for the king's 
hunting within the foreſt. Mauuav. 383. 

a Or during the time when an officer of the foreſt is in the 
4 execution of a warrant for taking a deer, &c, within the foreſt 
| adjoining. Bid. 

So he can hunt only with his own ſervants within the purlieu, 


ns and not with other company. AManw. 382. 
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(Kk) Common Nulance. 


8 O any thing, which will be a nuſance by law, if done out of 
the foreſt, if it be done within it, will be a nuſance to the 


foreſt. 


As if one ereCt cottages there without licence; tho' it be for 


the poor of the pariſh, Fon. 269. 

If he incloſes a lane within the foreſt, Bid. 

If he ſets up a ferry, where none was before; for the deer 
may be the more eaſily carried away. Jeu. 274. 

If he carries a gun in the foreſt, with intent to kill deer, 
Jon. 275. 

Or conceals the killing. Bid. ä 

If he burns heath, furze, Sc. within the foreſt. For. 276. 


If he builds a wall, whereby the highway is ſtraitned. 


Jon. 277. unleſs it appear per miniftros foreſie quad eft competens 
paſſugium. | 

If beaſts damage the wood of B. within a foreſt, tho B. ought 
to maintain the fence; for the owner of the beaſts ought to re- 
queſt B. to make up the fence; and if he does not, he ought to 
do it himſelf, and ſhall have an action upon the caſe for it againſt 


3. Ton. 277. 
If he eres a windmill within the foreſt, tho' it be upon his 


own ſoil. Fon. 293. 

But by a licence from the juſtices in Eyre, an incloſure may 
be made, a cottage erected and arrented in perpetuum, if 
the licence be /edente curia, otherwiſe it may be re- ſeized. 


Fon. 277. 


(L) Purpꝛeſture. 
80 if a man by building, incloſure, or uſing any liberty, 


or privilege, without warrant, incroach upon the rights 
of the foreſt, it will be purpreſture and an offence to the 


foreſt. 


(M) Other Dffences in the Fozeſt. 


Keeping of Dogs not expeditated. 
F VERY offence, which tends to the deſtruction of the 


foreſt, or the vert or veniſon of the foreſt, or is a breach 

of the laws of the foreſt, will be a nuſance to the foreſt. 
Mamu. 266. 

And therefore, not only the hunting, or killing of beaſts of 

the foreſt which deſtroys the veniſon, de que vide ante, (H. 1, Cc.) 

and waſte, purpreſture, or aſſart, which deſtroys the vert { de gu 


vide aute, L. and paſt, N. 1, &c.) but any thing, which tends to 


ſuch 
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ſuch deſtruction, and is prohibited by the laws of the foreſt, will 


be a nuſance to the foreſt, Manw. 267. 


And therefore, by Ch. de For. 9 H. 3. 6. he whoſe dog is not 
found expeditated, ſhall be amerced, 3 s. and inquiry or view for 
lawing of dogs within the foreſt ſhall be made, when the regard 
is made, viz, every third year, by the view and teſtimony of ho- 
neſt men, and not otherwiſe, 

And ſuch lawing ſhall be done by the aſſize commonly uſed, 
viz. three claws of the forefoot ſhall be cut off by the ſkin, And, 
ex pede, this is called expeditating. Manw. 265, 255. 

And therefore, without the king's grant, no perſon can keep a 
maſtiff within a foreſt, unleſs he be expeditated ; for the word dog, 
is intended of a maſtiff only. Manw. 249, 

Nor any dog of the maſtiff kind. Aſanw. 251. 

Nor can he preſcribe for it, without ſhewing the king's charter, 
AM:mw. 246. | 

Nor any dog for hunting. Semb. Skin, 100, | 

So without the king's grant, none ſhall keep a greyhound or 
ſpaniel within a foreſt, tho' it be expeditated. AManw. 246. 

And the patentee cannot preſcribe to be quit of lawing dogs, as 
an abbot, &c. was quit. For. 271. | 

The regardors muſt preſent every maſtiff not expeditated, and 
the owner, at the court of attachments, and by the judgment of 
the court every one ſhall be expeditated, and the owner ſhall pay 
35. by which is meant that it ſhall be done per viſum proborum Ho- 
minum, as Carta de For. 6. directs. Manw. 253, 254. 

And it ſhall be done by an officer appointed by the court. 
Man. 254. 

Who with a mallet and chiſſel ſmites off at once the three claws 
of the dog's forefoot. Manw. 25 5, 256. 

And after ſuch preſentment (and not before,) proceſs ſhall be 
awarded for ſuch amerciament. Manw, 260. ; 

And a perſon cannot diſclaim the dog, without ſaying, who is 
the owner. Manw. 262. | 

But an inhabitant within a foreſt may keep a maſtiff being ex- 
peditated, for the ſafety of his houſe and goods. Manw. 243. 

And if ſuch maſtiff be inventus ſuper feram, &c. ipſe cityus eft qui- 
etus erit de facto. By the ſtatute de Af. & Conf. Forefte, 6 Ed. 1. 9. 
Manw. 2.43. 

So a little dog unde nihil eft periculi may be kept, tho he be not 
expeditated. Man. 245. 

So by a ſpecial grant of the king, a maſtiff may be kept within 
a foreſt, tho he be not expeditated. Manw. 246, 247. 

So alſo a greyhound, and a ſpaniel, Sc. Manw. 246. 

So by Ch. de For, 6. Lawing of dogs ſhall not be done, but 
- places where it hath been accuſtomed ſince the coronation of 

2. a 
And therefore, a maſtiff need not be expeditated within a 
chaſe. Manw. 257. 

Nor within any place diſafforeſted, after the diſafforeſtation. 
Mano. 2 5 8. a 

So 


So if a man be found to have ſeveral dogs not expeditated, he 
ſhall be amerced only 37. Mango. 263, 4. 

So a man ſhall not be amorced, who is not the owner of the 
dog, tho he took the dog by tort, or by bailment of B. who lives 
out of the foreſt, and keeps him in the foreſt; for B. ſhall be 
amerced for it. Manw, 263. 


(N) Waſte. 


(N. 1.) In cutting of Vert, or Covert. 


Y theft. 6 Ed. 1. Raft. Foreſt. 21. Vert. ſhall be reputed Om- (N. x.) 
nis arbor fructum portant vel non, & antiqua fraxinus in forgſtd What ſhall 
& arabili. WIT 
And therefore, all wood and underwood within the foreſt is 
eſtcemed vert. Manw. 120. 
Hault boys, which is called overt vert, comprehends all great 
wood, Mamw. 121. - 
Antient aſhes, and holly trees. Bid. 
South (pro ſoubs ) boys, which is called nether vert, comprehends 
all underwood. hid. 
All buſhes, thorns, gorſe, &c. Did. 
So all hault boys, or ſouth ¶ pro ſoubs ) boys, within any demeſne 
wood of the king is ſpecial vert. Manw. 124. 
So, in the demeſne of a ſubject, all wood which bears fruit. 


Manw. 126. 
If any cut the ver? of the foreſt within his own land without li- 


cence, it will be waſte, Manw. 147. 


By Ch. de Fr. Regis Canuti 28. Boſco & ſubbeſco naſtro fine li- (N. 2.) 
eentia primariorum foreſts nemo manum apponat. Whea cut- 
And if any offend in cutting of vert within the de- om. lag; 
meſnes of the king, the cart and horſes which carry it away are 
forfeited, and he {ſhall be fined to the value of the wood cut. 
Manw, 124. 
Per leger de For, Regis Canuti, ſiquis illicem aut arborem, que 
victum feris ſuppeditat, ſciderit, propter fraftionem regalis chacee 
emendet regi 20s, And by Charta de Hor. 4. ſhall anſwer for 
waſte, purpreſture, and affart hereafter made, 
Per Ordin. de For. 6 Ed. 1. Raſt. Foreſt 21. Siquis extra domi- 
nicum infra regardam ( wiz, out of the demeſne of the king, and 
within the precinct in the foreſt,) proflernit quercum, fine viſu aut 
liberatione foreſtarii, aut viridarii debet attachiari per 4 plegios, & 
per viſum wiridariorum quercus appreciart. 
And therefore, a man cannot cut wood in his own land within 
the foreſt, or deſtroy the coverts, without a view of the foreſter, 
and licence of the juſtices in Eyre. Aanw. 136. 
If it be for fire, it may be cut by view of the foreſters or ver- 


derors. Fon. 268. ; 
7 And 


"I 


* 

1 

917 
. 


—— — 
y . 
= ” — 
_ « 


WE, 
» 
: 

7 % 

= 

dl 
* 
N 
£ 
* 
100 
' 3: 
4 - 
FALL 
1 
* 
7 
. 
„ 
* 


2 — <4 — 


(N. z.) 
When not. 


CHASE 


And this is implied by the /. 1 Ed. 3. 2. which enacts, That 
any, having wood of his own in the foreſt, may take the ſame; 
without being attached by an officer of the foreſt, ſo as he do it 
by the view of the foreſters. | 

Tho! it eſcheated to the king, and be then held by the king's 
patent; for the patentee ſhall be ſubject to the laws of the foreſt. 
Manw. 136. 

So he cannot give, or fell his wood within the foreſt 
to another, without a warrant from the king, or the juſtices 
in Eyre. Manw. 137. And this per Ord. de For. 6 Ed. 1. 6. 

on. 270. 
Or — charcoal of the wood there. Aſanw. 138. 
So he cannot cut for ſale, without a writ of ad gued dampnium, 
on. 268. 
7 So a licence by the juſtice in Eyre ought to be ſedente curia, or 
after a writ of ad quod dampnum. Jon. 209. 

And if the officer gives a certificate, that the cutting 
was no prejudice, when it was a prejudice, he ſhall be fined, 
Jon. 274. 

So per Ord. de For. 6 Ed. 1. 6. Liberatio houſebote & haybote fiat 
prout boſcus pati 75 And therefore, he cannot take it without 
the delivery of the foreſters. Manu. 137. 

So he cannot make a woodward, without a preſcription for it. 
Manw. 138. 


But in a foreſt and chaſe in the hands of a common perſon, the 
owner of the ſoil may cut his wood, without the licence or view 
of the foreſter, if ſufficient vert be left. R. Manw. 81. X. 
12 Co. 22. 2 Gro. 155. 

So in a free chaſe of the king. R. 12 Co. 22. 

So by preſcription, a man may cut timber in his own wood 
within the king's foreſt, without the view of the foreſter, 
Manw. 82. 135. in marg. 12 Co. 22, 23. Dub. Jen. 275, 6. 
R. cont. Jon. 290. Vide Preſcription, (F. 3.) | 

So he may take houſebote, haybote by the view of the foreſter, 
without a licence of the juſtice in Eyre. Aanw. 137, 144. 

So an officer of the foreſt may preſcribe to have ſo much wood, 


to be aſſigned by the woodward within the foreſt, for his fuel, 


Semb. Sav. Jo 


So upon requeſt to the juſtice in Eyre, an ad quod dampnum 
goes to inquire what damage the cutting will be, and the quantity 
and value of the wood, and upon the return of the writ to the 
chancery, or to the juſtice in Eyre, he ſhall give a licence to the 
owner to cut, upon a recognizanee to make fences for ſeven years. 
Mano. 140. | 

So the juſtice in Eyra, without an ad quod damprum,: may write 
by his warrant to the officers of the foreſt, and upon their certifi- 
cate that it is no damage, grant a licence to the owner to cut his 
wood, Manw. 142. / | 

Vide poſt, (N. 8.) 


N. 4.) 


„ 


(N. 3.) What other Privileges the Owner ſtall have, 


go by Ch. de Fir. 9 H. 3. 13. Every freeman ſhall have 
in his own wood ayryes of hawks, &c. and the honey there 
ſound. 

By Cb. de Lr. 9. Every freeman may take agiſtment in his 
own woods in our foreſt, and his pawnage 3 and may drive his 
ſwine through our demeſne woods to agiſt in his own or elſewhere, 
aud ſhall not loſe them if they tarry one night in the foreſt. Y:de 
70%, (O. 1, &c.) 

By Ch. de Jar. 12. He may make in his own wood, land, 
ny * in the foreſt, mills, ſpring; 85 pool, marle, pits, dikes, or 
arable ground without incloſing it, io as it be not to the annoyance 
of his neighbours. 


(N. 5.) Privilege of the King in the Wood, or Land of a 


Stranger. 


The king, or the owner of a foreſt, by his off icers, may cut 
brouſe wood for the deer in winter, within the weud of any, infra 
reeordam forefies Alanw. 138. 


(N. 6.) In his own Wood, or Land. 


do the king, in his wood, or lands within his own foreſt, 
chaſe, or park cannot, by commiſſion of the treaſurer, or the ex- 
chequer, ell any coppice or wood, (except windialls, roots, and 
dead trees, ) without the licence of the juitice in Eyre. N. 
Aanw. 145. | 

Nor can cut dead trees, or carry away windfalls, Sc. except 
at the proper ſeaſon, by the view of the officers of the game. 
lbid. 

And therefore, before ſale of the king's wood there ſhall be an 
ad qued dampnum to the warden, or juſtice i in Eyre, and returned 
by him. Manu. 146. 

So before a warrant to cut for repairs, there muſt. be a view and 
eſtimate of the Quanium. 8. 269. 

do one may tell by the command of the king, without a regular 
licence for buying hay for the deer. For. 279. 

do there ſhall be no Cale of the king” s wood by tie juſtice in 
Eyre, without a commiſlion of the treaſurer and exch.quer. R. 
AManw. 143, 146. 

Nor ſhall wood be cut t by the juſtice in Eyre, or other officers 
for repair of lodges, . pales, &c. (above two or three timber trees 
fer annum in any ſoreſt, Cc.) without allowance of the treaſurer, 
AM, 1179, 146. Jau. 270. 

So the juſtice in Eyre, or other officer of the foreſt, cannot 
claim dotards, windlalls, &c. as a fee by preſcription z for it was 

Ver, III. C part 
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part of the king's inheritance, and ought to be ſold by commiſſion 
for the king's profit. R. Mambo. 144. 


So a grantee or leſſee of the herbage or pannage of a park, c. 
can take only the ſurplus (if there be any,) after the deer are ſup- 
plied. Manw. 144. 

But the king's farmer or copyholder, may take timber accord- 
ing to the covenants of his leaſe, or the cuſtom, by the view only 
of the foreſter, 16:d, 

And the king may grant eſtovers in a foreſt, without the view 
of the foreſter. Manu. 144. in marg. | 


(N. 7.) Incloſing of Wood. 


By the common law, the incloſure of all wood, cut by the 
owner within a foreſt, ought to be made only for three years, c 
parva fia & baſſa haid ſecumdunt offifam foreſle, Manu. 82, 
8 Co. 138. 4. K. 2 Cro. 156. Fon. 278. 

And if a deep ditch or high hedge be made, and continues for 
forty years, if it were not ſo before, it may be deſtroyed and pull- 
ed down, K. 2 Cro. 156. 


(N. 8.) Waſte in the Deſtruction of the Fert, 


If the cutting of vert or covert within a foreſt be waſte, the de- 
ſtruction of ir will be more ſtrongly fo: And therefore, if a man 
cut his wood within the foreſt by licence, &c. and afterwards do 
not incloſe the wood with a ſufficient fence, whereby it be de- 
ſtroyed by beaſts, the deſtruction of the wood will be waſte. 
Mamu. 1.49. 

So if he cut by licence, but at an unſcaſonable time, whereby 
the wood will never grow afterwards, id. 


(J. 9.) In aflarting of his Land. 


So it will be more heinous waſte, if a man eradicate his wood, 
and convert his land to tillage, without licence; which waſte is 
called «art, frem the word fart, which in French ſignifies to 
grub up. Mamu. 15 5. 4 Ii. 306, 307. 

So if a man convert his wood or land covered with broom, fern, 
heath, or other covert, to paſture and tillage, it will be an ur. 
Aan. 157. 

So, if he convert meadow or paſture, within a foref 
ſurrounded with coverts, to arable, it will be an afſart. 
Ibid, 

So a grant to be quit of aur, ſhall be only for thoſe before 


committed. Jon. 271, 289. 


(N. 1090 


E A 2.2% 


(N. 10.) How Waſte ſhall be puniſhed. 


I a man commit waſte within a foreſt by cutting, or 
deſtroying of the vert without licence, the wood or the land 
where the waſte is done {hall be feized into the hands of the 
king, till the owner replevy it, and make fine to the king. 
Manw. 151. 

$9 if he aſſart any wood or land. Afanw. 157. 

Tho' the owner had an eſtate of inheritance in it. 

'Tho' he dic before preſentment of the waſte; for the wood, or 
other land ſhall be ſeized, &c. till the heir replevy it, and make 
fine. Manw. 151, 158. 

And if the owner or his heir will not pay his fine, 
the land remains in the King's hands for ever. Man. 
1c2, 168. 

” The = ſhall be at the pleaſure of the king, or the juſtice in 
Eyre. Did. EOS 

But it is uſually proportioncd to the offence, A:nw. 158. 

And therefore, a preſentment of waſte in a foreſt ought to 

ew the nature of the waſte, and by whom done, the 
quantity and value of the land, and where it lies. Mane. 
I 525 158. : 

o in lieu of a fine he may compound for an annual rent to the 
king, which ought to be entred upon the records of the foreſt, 
Manw. 160. 

So over and above the fine, he ſhall pay the value of the corn 
growing. Ton, 269. 

By the . Ord. de For, 6 Ed. 1. 4. Siquis inventiis fuerit in 
dominico regis afſertando, &c. Corpus debet protinus retineri : 
Si extra domin:cum infra rewardum, debet pom per 6 ple- 
gion; fi alias, debet daplicare flegios; fe tertic, corpus debet re- 
Liu. 

And therefore, every one who is gvilty of Mt, and is found 
in the manner, if it be in the demeſne of che king, ſhall be im- 
priſoned till he pay his fine, Man. 1 59, 163. 

If it be in his own land, Cc. (and not the king's) for the firſt 
and ſecond offence, he ſhall find ſureties, and for the third, he 
ſhall be impriſoned till the fine paid. Hid. | | 

If he be impriſoned, he ſhall be bailable only by the juſtice in 
Hyre, or his deputy. Manw. 159. 

But the land ſhall not be abſolutely forfeited for waſte within a 
foreſt. Manw. | 

$80 a man ſhall not be taken by a warrant of the chief juſtice 
of the foreſt, unleſs he be indicted, or found in the manner. R. 
Corth. 78. 

And if timber of the foreſt be found in his yard, this 
is not a finding in the manner, Per 3 Judg. Holt dub. 
Carth. 79. 
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(0) Puvilege within a Foreſt. 


(O. 1.) By Agiſtment. 


A GISTMENT is, when a man agiſts, or drives beaſts 
to depaſture the herbage of a wood, or land within the 
foreſt, 

And by the . Ch. de For. g. Every one may agiſt his own 
beaſts (except ſheep and goats) in his own wood or land: 
within the foreſt, for a whole year at his pleaſure, Vide ante, 
(N. 4.) 

If he has an eſtate in fee, or tail, for life or years, in his own. 
right, or in right of another, he may do it by himſclf, or by his 
ſervant or agent. Manu. 193. 

Zo every inhabitant within a foreſt ſor hire ma y agiſt h:s com- 
monable beaſts in the demeſnes of the king w ithin the foreſt from 
fifteen days before mic//ummer, to fifteen days before Michaelmas, 
viz. to Hily Read day, by aſſent of the verderors, foreſters, and 
agiſtors. Aonwv. 180, 18 3. 

And therefore, by Ch, de For. 8. A ſwanimote ſhall be holden 
fifteen days before the Fea? of St. Fohn the Bapiift, when the 
agiſtors meet to fawn the deer. Mandv. 18 Jo 

And there ought to be a commiſſion from the juſtice in Eyre to 
the agiſtors, Oc. to make an agiſtment, upon which they return 
what they do. Manu. 185. 

But a man cannot agiſt his own land with goats and 
ſheep, though the words of Ch. de Fer. g. are general; for 
that would be to the baniſhment of the beafls of the foreſt. 


Mambo. 193. 


So he cannot agiſt with the beaſts of another. 

If an inhabitant of the foreſt agiſt his beafts in the 
demeſnes of the king without licence, he ſhall be fined. 
Aim. 188. | 

A foreigner, his beaſts are forfeited. Vid. 


(O. 2.) By Pawnage. 


So by Ch. de Fer. q. every one ſhall have pawnage in his own 
land, (viz, the maſt of his trees, with ſwine) at his pleaſure, 
except in land adjoining to the land or wood of the king. 


Mano. 190. 


And in his land or wood adjoining to the land or wood of the 
king, aſter che demeſnes of the king are agiſted. Manw. 191. 

And he may agiſt with anot ther's ſwine, after the king has 
agiſted his dezneſnes. 

So every one, for jurc, with aſſent of the verderors, foreſters, 
and agiſtors, may have pawnage in the demeſnes of the king 
from fiſteen days betore 7:chneſmas to ſorty days after, vis. from 
{ioly Rid day to St. Martin's. Mando. 18.1, 


* 


Eut, 


be 


1C 


CHA ES 


Bat, per ordin. de for. poſiquam dominicie huis agi/ats ſunt, 
licitum erit ei, qui b:ſcum habet puxta dominicum beſcum, tempore pats 
nagii habere tot porcas quot per v ifuin, c. biſcus pati piſit, and not 
before. Mano. 191. 


(O. 3.) By Common. 


So erery man, who has a right of common by preſcription in 
the lands of the king, or another within a foreit, ſhall have his 
common for all commona ble beails, norwith(tanding the affore- 
ſtation z for by ch. de for. 1. The afforeſtation all be » /alr'd 
communid de herbagio & alits, illis qui prius * eenſucuerunts 
Manw. 217. 

And therefore, every inhabitant within a foreſt may preſcribe 
for common within the foreſt for his commonanle beats /-vant and 
couchant upon his antient tenement. Manw. 221. J. 283, 4. 

So an inhabitant of a town may preſcribe for common, for 
commonable beaits /evant and c: -uckant within the ſame tow n. 
Maumv. 222. 

So, by ſpecial grant, a man may have common in a foreſt 
ſor beaſts not commonable : as, tor geeſe, goats, ſheep and 
hogs» Man, 220. 

So he may preſcribe for common there for ſheep. Corr. 
Manu. 220, 222. Semb, acc. Mam. 227. A. 4 20 f. 298. 
R. acc. 3 Bal. 213. R. Lut. 81. K. 2 Gro 155. 1. l. 447. 
Dub, Hard. 87. 

So he may have common there pour caſe de wicinage, 
Maud. 221, 224. 

So he may have common there in groſs, by ſpecial grant. 
Jbid. 

Common of turbarv. 

So he may preſcribe for common in a foreſt, Re 
without exception of the tence month. Lat. 81. R. 3 Lev. 98, 
127. Poll. 443. | 


But a man ſhall not have comme in a ſoreſt, without charter 
or preſcription, in reſpec of his inhabitaney there. Manw. 227. 

So, if the inhabitants of a town may preſcribe for common ſor 
commonable beaſts /evant and conchant in the ſame town, an in- 
habitant of an houſe newly built in the ſame town, beins within 
the foreſt, ſhall not have common there; for ſuch building is 
purpreſture. Manus. 222. 

So, regularly, a man cannot Prein for common within a 
foreſt, for beaſts not commonable : as, for geeſe, goats, cr hog, 
Manto. 220, 222. 

Nor can he uſe common there wic the beaits of a ſtranger. 
Manw. 223. Jau. 283. 5 

Nor, within a fence month. Fon. 283. 


8o a commoner ought not to ſur- charge the foreſt. nu. 282. 
No, ſend his beaits with a flaſ-nacard, who attends them. 


1id. 


0 3 So, 


(0. 3.4 
Wien ale 
lowed. 


9. 4 
Wuen not. 


- — — = 
_ > . 


— * 
— er 


+ ane Boon tx ee wat omen ag” = 


r 


1% 
4 
14 
13 
wm 
14 
* 
A 
- 


CHASE 


So, by the diſaſforeſtation of the land, the common will be 
loſt. R. Hard. 438. Hale cont, if the land was not well put 
within the foreſt at firſt, 1 

[Che right of common in the New Forgſt is abſolutely taken 
away in the incloſed parts whilſt incloſed, and continued in the 
waſte parts, except in fence- month, (fifteen days before, and 
fiftzen days aſter 24 June) and winter-heyning (from 11 Mem- 
ber to 23 April) and pannage is reſtrained to the time between 
14 September and 11 November; aud this tho' the whole 6000 
ares is not incloſcd. Bidallecuusmͥe ve Kervell, H. 1 C. 3. 23. 
A. 1117.) 


(P) The Laws ok the Fozeſt. 


TH E laws of the foreſt differ from the common law, 
Munw. 486. 
By ch. de for. 9 H. 3. the laws of the foreſt are reduced 


to a certainty, which were before arbitrary at the will of the 


king. Mautu. 487. 


(Q) Dificers of the Foeſt. 
(Q. 1.) Juſtice in Eyre. 


HE chief officer of the foreſt is the juſtice in Eyre. Vide 
jritices 5 (E.) , 
So all aſſociated with him are called, capital juftices of the 
ore, | | | 
380, if the king grant a foreſt, without power to make a 
zuſtice-ſeat, it will be only a chaſe, R. 2 Bul. 298. Vide 
gie, (B. ) . 
And in a gu warrants to have a foreſt and juſtice-ſcat, if the 
defendant claim the foreſt, but difclaim to have the juſtice-ſeat, 
there {hall be judgment againſt him, X. 2 Bul. 298. 


(Q. 2.) Verderor, 


In every foreſt there are uſually faur verderors, ſo named 
a viridi, or vert. 4 /. 317. anw. 40% 

The verderor is a judicial officer of the foreſt, choſen by force 
of the king's writ in full county, and ſworn to maintain & laws 
of the foreſt, and to view, receive, and inrol the attachments, 
and preſentments of all treſpaſſes within the foreſt, of vert and 
veniſon. 4 Inft. 292. Manw. 403. 

And all the rolls ought to be in parchment, not in paper. 
VE 1. 267. | 

And ought to be ſealed before delivery ; but one ſeal with 
allent of all is ſutlicient. Jou. 268. 


| (Q. 3+) 
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(Q. 3.) Regarder. 


The regarder or ranger is a miniſterial oſſicer of the foreſt, 
ſworn to make regard there as uſual, to view, and inquire of all 
offences within the foreſt in vert or veniſon, and of conceal- 
ments, or defaults of the foreſters, or other officers of the foreſt. 
Manu. 409. 

And he thallbe made by the king's patent, or by the chief juſtice 
in eyre, or, upon a writ to the ſherrſf to make a regard of the 
foreſt, he ſhall be choſen in the county. Manw. 409, Fon. 266. 

If the preſentments by the regarders are inſufficient, they ſhall 
be fined ; for by the articles ſent to them with the writ of ſum- 
mons, they are directed what ought to be preſented, and in what 


manner. For. 268, 274, 5. 


(Q. 4.) Foreſter. 


The foreſter is an officer ſworn to preſerve the dert and veniſon 
within his walk, to guard the vert and veniſon there, not to con- 
ceal but to attach all offenders, and to preſent the offences 
and attachments at the next court of attachments, or fwani- 
mote, Mano. 428. | 

And to ride with the king, and conduct him in his hunting, 

Me 278. 

To take care of the lawing of the dogs. Fon. 288. 

*The foreſter may arreſt any man who kills or chaſes any deer 
within the fereſt, if he be taken with the manner within the ſo— 
reſt, or be indicted before the ſwanimote, and may detain him 
till he find pledges to appear before the juſtice in eyre, but if he 
offer ſuthcient pledges he ought not to be impriſoned. 4 7/7, 290.* 

And if then impriſoned he may have a writ of habeas corpus 
ex debito jufticie : or he may be bailed by a writ de homine re- 

plegiands, directed cufted: forefie, he finding 12 pledges. 4 ,. 
290.* 


(Q. 5.) Woodward, 


A ſubject, who has land within a foreſt, according to uſage, 
ought to have a woodward, and if he does not appear at 
the juſtice-ſeat, the wood ſhall be ſeized into the king's hands, 
till he make fine and replevy it, and if he do not replevy it within 
a year, it ſhall remain in the king's hands for ever. Jau. 266, 

If wood, part of the king's demeſne within a foreſt, he 
demiſed to another for years, the leflee ſhall find a Woodward; 
and if he does not appear, the wood and office thall be tcized. 
Joid. 

And aſter ſeizure, no claim of the owner ſhall be heard till he 
replevy the wood, Jon. 267, 268. 
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(Q. 6.) Agiſtor. 


The agiſtor is an officer v. ichin the ſoreſt, who ought to pre- 
ſent tre ſpnſtes made by beaſts in tlie foreſt. Jin. 280. ®Vide 
Sir Edward Calls dcicriprion of an agiltor, which differs ſome» 
thing from this. 4 {he 293. 


4 ” "= 2 * * * — 
If thc ſame perſon ** ſcveral offices in the foreſt, thoſe may 
be (01 L&C 8 7. * 7 Lee 4 Fe non Fi. In. 206. 
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So if a tou n, Se. has 2 patent to be quit of ſervice in a 
foreit, it mult ſerve till its claim be allowed by the juſtices in 
cyre. F511. 267. 

If any preſent what does not belong to his office he ſhall 
be ſined. 7 . 280. 


(KR) The Courts of the Fozeſt. 
(R. 1.) The Juſtice-Seat. 
HE juſtice-ſent is held before the chieſ- juſtice or his de- 


puty or deputies, whem he is empowered to make by . 
32 H. 8. c. 35+ and who by chat ſtatute are veſted with the fame 
pow ers as the juſtice hiraſeii.? 

*But this caurt Carimot be held but from three years to three 
years, at nd mut be ummonad at leaſt 40 days before its ſitting, 
and tuo wells bac, 019 to the ſheriff to ſummon all who ought 
to attend within his county; which fee 4 /. 310. The other 
to the warden chi frre/ia domint regis wel jus lecum tenentt 
mn cadtem. Which latter conſiſts of two parts: firſt, to ſummon 
all the olacers of the foreſt, and that they bring with them all 
the records, &, Secondly, all perſons who claim any liberties, 
or frinchiles within the foreſt, and to ſhew how they claim the 
ſame,* 

At the juſtice- ſeat, aſter the commiſſion read, the officers 
of the forelt, treeholders, and all who ought to appear, are de- 
manded, and then a jury out of the freeholders i is {worn, and a 
charge given to them. Mara. 50g. 

But tl. court may — to another place in the county 


before demand, and may be demanded there. Jun. 347. 


All offences, which concern vert or veniſon within the foreſt, 
are inquirable at the juſtice- ſeat, and not elſewhere out of the 
foreſt. For. 257. 

And tacrefore, all rolis of offences preſented at a court of at- 
tachment, or indictes at a court of ſwanimote under the ſeal of 


ene is com 120 7 


the 5/746" dihd ought to be Prefentes at a ee 
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7 the tame rolls, cannot be traverſed nor dif- 
Car ged, 2 by math er ful ſequent conſiſtent with the fact, 
which may be pleaded thereto at the nultice-{cat z as a pardon, 
a releaſe, Cc. 2 Jau. 347. 
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So, if the roll contain, that A. was indifted and convicted be- 
ſore the verderors at the ſwanimore of cutting trees within the 
ſoreſt, A. ſhall plead at the juſtice- ſcat, a grant of lands within 
the foreſt, upon which the trees grew. Fu. 3 347. 

Otherwiſe, if the grant does not mention the trees to be 
within the foreſt, Had. 

*But an indictment or preſentment beforc the chief juſtice of 
the foreſt at a court of the juſtice-fe: it by a jury, and not found 
in the ſwanimote, may be traverſed 8 Hide. 3. Winere Picker- 
ing 147. 4. becauſe it is preſented but by one jury. 4 Inſt. 291.9 

"So the jury, charged at the juſtice-feat, ought to preſent all 
offences committed within the foreſt ſince the laſt Juitice-ſea 't 
and how they have been proſecuted, or puniſhed by the ollicers 
of oy foreſt, Mano. 50g. 

As, the cutting of trees, building of houſes to the nuſance of 
e foreſt, Sc. 5 1. 348. 

And the reeve, and four men of the towns ought to attend till 
yu ſantment made. To. 297. 

So the juſtice- ſeat may fine for contemptuous words. Jon. 274. 

Or, fol words at the ſwanimote before the juſtice-ſeat, Lid. 

After preſentment, the party may contels and ſubmit to be 
fined. Fon. 268. . 

And he ought to plcad preſently, for the proceſs is de lara in 
hirom. Jun. 268, 

If there be a claim at the juſtice- ſeat of any privilege or e 
emption, after the charter read, the court allows cr difallows, 
without a — Sc. by the attorney- general. Fon. 272. 

Or the party himſelf may difayow. J. 288. 

So, if a claim be made and not proſecuted, it ſhall be diſ- 
allowed. Jin. 207. 

Ii the party proſecute his claim, he muſt make a good title to 
it. Ton. 294. 

If a judgment at the juſtice- ſcat be erroneous, a writ of error 
lies in B, R. 

So, if the juſtice-ſcat allows an unlawiul claim, there may be 
redreſs, if the record be removed into B. R by a certtorart, C called 
a ventre facies recoraium. AManw. 5 26. 4 L. 294. 

So, if it diſallows a claim, which ou ht to be allowed, there 
ſhall be a writ de /ibertatibus allacandis directed to the jultice of 


the foreſt, 


(R. 2.) The Swanimote Court. 


The ſwanimote is derived from mote, which ſigniſies a court, 
and frvaine, which fbnifics a freeman; and therefore imports a 
court of ſreeholders within a forett. 4 I. Manu. 462. 

In this court the ver/lerors arc the judgcs. Afanw. 452, 

And tho' the warden, or his deputy, or hentenant ſometimes 
fit in court, yet they are not the judges there. Afane. 402, 
403. 
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By the ff, ch. de for. 8. the ſwanimote court ſhall be held only 
ter in anns, viz. fifteen days before Michae/mas, about the feaſt of 
St. Martin in winter, and in the beginning of fifteen days before 
the feaſt of St. Jahn the Baptiſt, 

And all the ofhcers of the foreſt, and frecholders within the 
foreſt, ought to appear there. Alanw. 467. | 

If any one does not appear, his default ſhall be inrolled, and 
he ſhall be amerced upon the oath of the officers by the verderors 
and ſteward of the foreſt ; and the amerciament ſhall be affeered, 
aud afterwards eſtreated by the verderors to the chief warden or 
his deputy, or to the beadle of the foreſt, to be levied by 
diſtreſs; or the verderors may certify the default to the juſtices 
of the foreſt, who ſhall make a writ to the warden or ſheriff to 


levy it, or may eſtreat it in the exchegrer, and proceſs ſhall iſſue 


to levy it. Maut. 469. 

The diſtreſs ſhall be for the amerciament for his default, and 
alſo that he appear at the next ſwanimote. Aanw. 470. 

It may be upon his goods or lands within the foreſt, or lands 


out of the foreſt, which belong to him as an oſſicer of the foreſt, 


Mana. 471. 

If it be returned by the chief warden or his lieutenant, hat he 
has us laut or goods, whereby he may be diftrained, there ſhall be a 
teftatum diſtringas by the juſtices of the foreſt to the ſheriff 
to diſtrain him within his county. Haut. 471, 


rern s. 


Soods and Chattels. 


Vade Biene, per Tatum. Chancery, (4 W. 5.) Prohibition, (F. 5, 
— Treſpaſs, (A. 1.—B3. 4.) 


Chattels Real. 
Fide Biens, (A. 1.)—Chencery, (4 G. 2, 5.) 
Chattels Perſonal, 

Vids Biens, (A. 2.)—Ghancery, (4 G. 1.) 
CSE SS Tx K 
County Palatine of Cheſter, 
Vide Franchiſes, (D. 4, &c.) 


Chamberlain of Cheſter. 
Lide Franchiſes, (D. 5.) 


E 


Chief Juſtice of Cheſter. 
Vide Franchiſes, (D. 6.) 
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(A) High- way. 
(A. 1.) What ſhall be. 
HAT ſhall be ſaid to be a private way, and what an 


high-way, depends upon common reputation. 1 Vent. 189. 
Vide poſt, (D. 1, &c.) 

A way to a market, a great road, Wc, common to all paſſengers, 
is a high-way. Per Hale, 1 Vent. 189. 

A navigable river is in the nature of a high-w ay. 

And if the water alters its courſe, the w: ay alters. Per 
Thorp, 22 Af. gz. 

If a high-way hes in an open field, and paſſengers uſe to turn 
out of the great track when it is foundrous, theſe outlets are part 
of the high-way. R. 1 Rel. 390. J. 10. 

And it ſown with grain, paſſengers may ride upon the corn. 
Lid. 


But if a man aſſigns a way, becauſe the high-way is foundrous, 


out of his own ground, that does not become the high-way, un- 


leſs it be done by the king's licence upon an ad quad danmun. 
R. Cro. Car. 267. ide 1 Bur. 465, 466.* 

Tho' an inquiſition upon an ad quad damnum finds, that it is 
no damage to the king to grant a licence; if the licence be 
not granted, R. Ov. Car. 267, 


(A. 2.) To whom the Soil and Profits belong. 


The king has only paſſage in the high-way for him and his 
ſubjects. 1 Rel. 392. J. 3. Bro. Chimin g, 10. 

But the freehold and ſoil belong to the lord of the leet. 
1 Rel. 392. J. 5. 

And he may have an action for digging the ground there. 
1 Rel. 392. I. 8. 

Yet the trees in a high- way generally belong to the proprietors 
of the ſoil, ex utraque parte, R. 1 Rol. 392. JI. 13. Bro. Chi- 
min 15. — 42. 

But the lord of the leet may preſcribe for the trees there. 

And by ſome it is faid, that the trees belong to him. Per 
Cur. 27 H. o. 8. 2. 0 

0 


27 


1 
i 
: 
1 
1 


„ 


AAS. 
* 


* 


— — - 
— + — 


2 


r 


—— — 
* 
* 


—— ͥ ꝙ — — ca 4. — 


—— we ea 


HEE TS, x 
. — 


— 4 * 
„ 
* ESA k 
I 2 


28 


n 


So the lord of a rape may preſcribe for all the trees in the 
highw-way within his rape, tho' he be not lord of the ma- 
nor. R. 1 Rel. 392. J. 15. 

If a man be owner of a cloſe by which a high-way lies, 
the trees belong to him. Bro. Chimin g. 

[If a man ſets out a highway, yet the property of the ſoil re- 
mains in him, and he may maintain treſpaſs for reſting the end 
of a bridge on it. Lade v. Sheper , H. 8 G. 2. Str. 1004«] 

180, he may recover it in ejcctment, ſubject to eaſements; 
and he has a right to the freehold, and all profits above and un- 
der "Wo except only to the right of paſſage. 1 Bur. 143, 


147.5 
(A. 3.) How it ſhall be uſed. 


If a carrier carries an unreaſonable weight with an unuſual 
number of horſes, it will be a nuiſance to the high-way, by the 
common law, R. Mar. pl. 210. 

So, if a man erects a gate acroſs a high-way, it will be 
a nuſance, | 

Tho' it be not locked, but opens and ſhuts freely, Per 3 J. 
Cro. cont. Cro. Car. 184. 

Or, if he puts his wood. ſtack in the ftreet before his houſe, 
according to the antient uſage in the town, and leaves ſulſicient 
patlage for travellers.  R. 2 Cro, 446. 


(A. 4.) How it ſhall be repaired, 


If a high-way wants repair, the pariſh of common right 
ought to repair it. Mur. pl. 62, 1 Vent. yo. er Hale, 
1 Vent. 183, 189. *2 Term Rep. 106.“ 

If there is a road thro' common fields from A. to B. an act 
of parliament for incloting, &c. and the commiſhoners direct 
that there ſhall be a road from A. to B. thro' the allotment 
of C. D. who incloſes the road on both ſides, he is not 
bound to repair, but the 20057 remains liable. Rex v. Fleck- 
now, H. 31 (3.2. 1 B. MH. 461.] 

And therefote an indictment hs, any perſons of the pariſh, 
ſeverally, ſhall be quaihed, Mar. M$. its 

{It a pariſh is indicted, it muſt be laid, that the road is within 
the pariſh, or that it is obliged to repair. Rex v. Al Saints, P. 
8 G. 2. B. R. H. 105.] » Cotyp. 111.* 

The breadth of the road thould appear, that the court may 
ſet a proper fine, Ibid. } 

*The burthen of repairing may, from time out of mind, have 
been on ſeparate diſtricts of a pariſh for the ſeveral parts of a road 
lying wit thin the e reſpective diſtricts. Vid. Doug. 421, (405.)* 

it a /57n/bip is indicted for not repairing, it muſt be averred 
that time out of mind they have repaired. Rex v. Marton, T. 
11 & 12 (Go. 2. Andr. 2 276. a 

*.And in what manner they are baud to repair. 5 Bur. 2700.8 
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®By /. 13 G. 3. c. 78. /. 45. if the means pointed out by that 
act be not ſullicient for the repair of the highways within the 
parith, tow n{hip or place within which ſuch highw ays arc, 
an equal aſſefiment ſhall be made on the occupiers of lands, &c. 
within the pariſh, Cc. by order of the juſtices, ® 

* And by /. 47. if any fine, iſue or penalty imp ſed on any 
pariſu, Cc. be levied on any inha paths t, Sc. of ſuch pariſh, Ec. 
on complaint of ſuch inhabitant to the juitices at their p od 

or ſpectal ſeltions, ſuch juſitoes th, by warrant, Sc. cauſe a 
rai to be made for reimburſing ſuch complainant, * 

a pariſh conſiſting of two diſtricts, which are bound to re- 
pair 8 tely, be con wicted for not repairing the road in one 
of the "diſtricts, the other diſtrict having no notice of the indict- 
ment, the court will conſider it as being ſubſtantially the con- 
viction of the one diſtrict; and if the fine be levied on an 
inhabitant of the other, will grant a /pecio! mandamus for a rate 
to be levied on the diſtrict bound to repair the indicted part of 
the road. Deug. 421, (405.)“ 

If the inhabitants of a townſkip, bound by preſcription to re- 
pair the roads within the town! np, be expreſsly exempted by the 
proviſions of a road act from the charge of repairing new roads 
to be made within the townſhip, that charge mutt : e:cflarily {ail 
on the reſt of the pariſh. 2 Term Rep. 106. & 

['The prefentment of the jury muſt ſay that the way is out of 
repair. Lid. | 

If the indictment is for not paving, it is bad; they are 
not bound to pave, but to repair. Bid. 

Ulf a pariſh lies in two counties A. and B. and the place ont of 
repair in A. the inhabitants of that part of the pariſh which lies 
in A. muſt be indicted, and not the whole pariſn. R. v. V 
under Penyard, H. 10 G. 3. 4 B. M. 2507.] 

[Common highway is a good deſcription, without ſaving ſoot, 
Horſe, or cartway ; it is a highway for all things. Rex v. Hat- 
field, M. 10 G. 2. B. R. H. 315.) | 

Indictment ſetting forth a highway leading from the hamlet ef 
A. in the pariſh of B. to C. is good; and a certain part of it in 
the pariſh of A. aforeſaid, leading from A. houſe in faid hamlet 
of A. to a place called, &c. containing, Cc. is a good deſcription 
of the part out of repair. Rex v. a, 1rrF9W, P. 7 7G. 3. 43. 
AH. 2090.] 

And an agreement with another, that he ſhall repair, does not 
exempt the pariſh, 1 Vent. go, 189. 

So the king's grant does not exempt the pariſtioners. R. 

3 Mad. 96. 

” But'a man may be bound by tenure to the repair of an high- 
way. 2 Sand. 161. 

And the lien continues, l he lays his land open to the 
highway. a r Reeling, 2 Send, 

[In an indictment againſt aperfon obliged to repair by tenure, 
rattone tenure is ſulicient, without fac for it imn'ics ſuch 

tenuse 


30 In. 


tenure as makes him chargeable, Rex v. Carrot, T. 5 G. 
Str. 187.] 

If a perſon indicted for not repairing a road ratione tenure ſub- 
"Tf mit in order to have a ſmall fine, he muſt pay the proſecutors 
coſts. 1 BY. Rep. 602.* 

*The fine in this caſe is to be paid to the ſurveyor of the pa- 
Tiſh highways. Id. 1bid,* 

If truſtees under a road act turn a road through an in- 
cloſure, and make the fences at their own expence, and repair 
them for ſeveral years, they cannot be compelled to continue 
ſuch repairs, unleſs there be a ſpecial proviſion in the act for that 
| purpoſe: and if no other proviſion is made by the act, the 

13 owners on each fide are bound to repair the fences. 2 Term 
1 Nep. 232, 3. | 
91 [By at. 13 G. 3. c. 78. f. 23. Surveyor ſhall inform two 
juſtices, on oath, what roads are to be repaired by tenure, Cc. 
and they ſhall limit a time for repairing them; if not done, they 
ſhall preſent it at quarter ſeſſions, who may order proſecution at 
the general expence of the limit, ] 

[By flat. 13 G. 3. c. 84. ff. 62. Turnpike truſtees may agree 
with perſons liable by tenure to repair, and make them reaſonable 
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; ; F allowance out of tolls, ] 
5 So by preſcription, he may be bound to repair before his houſe. 
{gk Mar. pl. 71. 


So if a man incloſes his land in a common field, ex utraque 
parte of an highway, he ſhall be bound to the repair by reaſon of 
4 the encroachment, tho' he was not liable before. R. Cu. Car. 366. 

f 1 Rol. 390. J. 30. Jon. 296. 

And he ought to make a good way, and maintain it 
for all carriages as well as horſes, at his own charges and it 
is not ſufficient that it is better than it was before. K. Cr. 
Car. 366. 

90 if a man incloſes againſt one fide of the way only, 1 Be 
WR there was an antient incloſure againſt the other, he ought to repair 
"WA the whole. Per Keeling, 1 Sid. 464. 
ki But if a man incloſes only one fide, where there was no invlo-. 
Wah ſure on the other, he thall be bound to maintain only a moiety of 
| the way. 1 Sid. 464. 

0 And if a man, bound by kia of incloſure, lays his land open 
1 again, he ſhall be excuſed. Per Keeling, 2 Sand, 160. 
1 The occupier is bound to the repair of the highway, not the 
big. iN owner. R. 1 Rel. 390. J. 50. 

14 LB. R. will grant information againſt inhabitants ſor not re- 
W's; pairing. Rex v. Chedinfeld, M. 9 G. 2. B. R. H. 159.} 

1 [So, if they have repaired only with faggots covered 

with earth, when they might have had ſtone two miles off. 


Ibid.] 


4 * 
— — — — 


—— — — — 
rr 
—— —[— —b 4 ⅛ —„—„ — ——tꝛ— — 


23 r 
A * Jo © GR, & — 


* © —_ 


— . 
f —— gt — wo ap * 


(B. 1.) 


hs 


3 


—— — ᷑F—Hj —— * 
topos Who ven. 
- 


— — 


- — X — 
— — _ = 8 — = OE 
> * * Be 


— 
— 
— 
—_—_—_— 


"2, "2 — 


en 


C H IMI N. 


(B. 1.) Bzidges in an Pigh- way. 
N ONE can be compelled to make a bridge in an high-way, 


31 


where there was not one before, unleſs by act of parliament. 


2 wo 701. 
y the /. Magna Charta, 9 H. 3. 1 5. Nulla villa nec liter 

85 4 Mringatur facere pontes, niſi qui de jure facere conſuevit temp. 
H. 2. 

So no one can erect a publick bridge, without licence, and an 
ad quad damnum. 1 Sal. 12. 

So a county cannot change a bridge from one place to another, 
without an act of parliament. R. Med. Ca. 307. 


(B. 2.) How repaired, 


By the common Jaw no one was bound to the repair of a 
bridge, but by tenure or preſcription. 2 fl. 700. 

And if no one was bound by tenure or preſcription, it ſhould 
be repaired by the whole county. 2 . 701. 1 Rel. 368. J. 10. 
Cro, Car. 305- 

Or, if it lies in a franchiſe, by the whole franchiſe, 
2 ft. 701. 

Or, if part in one county or franchiſe, and part in another, 
each ought to repair as much as hes in it. 2 Inf, 701. And this 
is now confirmed by V. 22 H. 8. 5. 

Tho” the ſeſſions charge only one vill for the whole, R. 
1 Sal. 359. 

But the terre-tenants on each fide of an highway are not bound 
to repair a bridge in it. 2 J. 700. 

So if a man crects a public bridge, he is not bound to repair it. 
2 lift. 701. 1 Sal. 359. 

Nor if he voluntarily repairs it once or twice; for that is only 
evidence againſt him of a lien by preſcription, if he cannot ſhew 
who ought to repair. 2 1. 700. The county or riding mult 
repair it. 2 Bl. Rep. 685.* 

So an uſage by the anceſtor does not bind the heir to repair, 
without a lien and aſſets. bid. 

Yet a corporation fole or aggregate may be bound to repair by 
uſage and preſcription, without more. 2 J. 700. 

And if a man, bound by tenure, ſells part of the land to one, 
and part to another, each may be charged for the whole. Fon. 273. 
R. 1 Sal. 358. 

Though the land bound comes afterwards to the king. R. 
1 Sal. 358. 

But he {hall have a writ de onerando pro rata portiane againſt tlie 
other. 2 Infl. 700. Hard. 131. Dan. 744. 

So, if an owner of a mill make a channel to it acroſs the high- 
way, and a bridge there, which is uſed as a public bridge, he 
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(B. 2.) 
By whom, 
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(B. 3.) 
By the 
common 
law. 


(B. 4.) 
By ſlatute 
law. 


INM IN 


ſhall be bound to the repair. R. 1 Rz. 368. J. 15. Semb. Cro. 
Car. 365. | | 

Yet a private bridge, which comes to the public benefit and 
uſe, thall be repaired by the publick. Mod. Ca. 307. 


(B. 3.) Remedy for not Repairing. 


If a bridge wants repair, by the common law, the re- 
medy was by prefentment before B. K. or juſtices in Eyre. 
2 Liſt. 701. | 

Or beſore commiſſioners of Oyer and Termiuer. Ibid, 

Or before the ſheriſt in his tourn, or in the leet. Did. 

Or before the ſheriff by commiſſion; but this is now taken 
away by /f. 28 Ed. 3. 9. 2 Inf. 701. F. M. B. 127. E. 

[Phe ſeſſions impoſe a general rate, and order the officers to 
make a particular aileiment and collect it. Rex v. Middleſex, H. 
11 C. 2. Andr. 101.) 5 

[it is not neceflary that the order for the aſſeſſinent of the re- 
pair of a county bridge, ſhould ſet forth that it is preſented by 
whom the bridge ſhould be repaired; for the only matter neceſ- 
ſary to be preſented is, that it is a public bridge, and out 
of repair. Kex v. Midullaſcx, H. 11, and MH. 12 G. 2. Andr. 
101, 285.] ; 

Or there may be an. information exhibited for not repairing. 
2 Lev. 112. 

[Information in B. R. lies, notwithſtanding the Fat. 
22 H. 8. 5. and 1 Ann. 18. Rex v. Inhab, Civ, Norwici, P. 
5 G. Str. 177] | 

If it is a private bridge to a mill, &c. he that has the paſſage 


may have a writ de ponte reparando, againſt him who ought to re- 


pair it. F. N. B. 127. D. 2 Inft. 701. 

To an information or indictment for not repairing, if the de- 
fendant pleads Mi Guilty, he ſhall give nothing in evidence, but 
that the bridge is repaired. Per Holt. 

If he pleads, that anther ought to repair, he ought to ſhew 
for what cauſe; viz, ratione terra, by preſcription, &c, Cree 
Car. 366. 

And if he alledges, hat it is a new bridge erected for the benefit 
of a mill, it is not iuthcient to take by proteſtation that it is not an 


antient bridge; for that is the ſubſtance, and ought to be directly 


anſwered. R. Cro. Car. 365, 

If the defendant alledges, that A. ought to repair, &c. abſque 
hoc that the county ought, the attorney-general may reply, that the 
county ought, abſque hoc that A. owght, and tender ifſue upon it. 
2 Lev. 1 12. 


By the /. 22 H. 8. 5. confirmed by the /. 1 Am. 18. 
Juſtices of peace of a county, ſranchiſe, Sc. or four of 
them {1 quormm) ſhall have power at quarter-ſefſions to 
hear and determine all annoyances of bridges broken in high- 
ways. 

And 


2 


C HI MIN. 


And to make ſuch proceſs and pains, on preſentment before 
them, againſt thoſe, who ought to be charged with making or 
amending ſuch bridges, as B. R. uſes to do, or as they ſhall deem 
neceſſary. | 


And if not known, who ſhould repair, &c, the bridge, or ſuch 


art as lies in a town corporate, ſhall be repaired by the town, if 
out of the corporation, by the county; and four juſtices of peace 
(one quorum) may ſummon the conſtables, or two inha- 
bitants of every pariſh, and tax all the inhabitants for the 
repair, &c. and deliver a roll of the names and ſums to 
the collectors of each hundred, who may levy by diſtreſs and 
ſale, Cc. 

And four juſtices of peace (one quorum ) may appoint two ſur- 
veyors to ſee the repairs, to whom the collectors ſhall pay the 
money, and they ſhall all account to the juſtices of the 

ace, or four (one quorum ) at the ſeſſions, and on refuſal 
. committed without bail till they do ſo, allowing reaſonable 
charges. 

And if the perſon, who ought to repair, Cc. dwell in 
another county, the juſtices of peace may ſend the ſame pro- 
ceſs, as if in the ſame county, which all ſheriffs, Sc. ſhall ex- 
ecute. 

And four juſtices of peace (one quorum ) may uſe the ſame me- 
thods for repair of 300 feet at each end of bridges when out of re- 
pair, as for repair of the bridges, 

By the . 1 Ann. 18. Juſtices at the quarter-ſeſſions ſhall lay 
ſuch ſum on each pariſh, as it hath uſually been aſſeſſed at, which 
ſhall be levied by the conſtable or other perſons as the juſtices 
ſhall dire&, and by them in fix days paid to the high conſtables, 
* by them in ten days to the treaſurer, for repair of the 

ridges. 

Such aſſeſſment to be levied by diſtreſs and ſale, on non-pay- 
ment in ten days after demand, 

By the ,. 22 H. 8. 5. Juſtices of peace have no authority, ex- 
cept of public bridges, not of private. 2 . 701. 

Juſtices of peace-of the county have no cognizance of the re- 
pair of bridges within a franchiſe, borough, or city, if there are 
four juſtices there (one quorum.) 2 Inſt. 702. 

But if there are not ſo many juſtices of peace in the 
franchiſe, then the juſtices of the county ſhall enquire of 
= bridges there, if the franchiſe be not a county by. itſelf, 
bid, 

And if it be a county by itſelf, then no remedy but by common 
aw. Ibid. 

Juſtices of peace ſhall have juriſdiction of a common bridge in 

2 common ſtreet, as a nuſance, though it be not in an highway. 
1 Sal. 359. 
a 1 be known, who ought to repair any bridge, by the ff. 
22 H. 8, 5. the juſtices of peace ſhall iſſue the ſame proceſs, as 
the juſtices of B. R. 2 Inf. 702. 

Ver, III. D And 
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And ſo, for rebuilding, if neceſſary, as well as repairing. 
Bid. | | 

If it be not known, who ought to repair, it is well, 
for the ſecurity of the juſtices of peace, that the grand inqueſt 
preſent the bridge in decay, Sc. & guod neſcitur qui, c. 
2 Inſt. Jog. | 

If it be not known, who ought to repair, it ſhall be at 
the charge of the county, Sc. 1 Rol. 368. J. 10. Vide ante, 

B. 2.) 
| And this act of 22 H. 8. 5. ought to be executed by four juſ- 
tices (one quorum ) or more. 2 Ii. 703. 

And it is good to do it by more, otherwiſe if one dies, or is 
put out of the commiſſion, the three others have no other authority 
to proceed. Did. 

It is ſafe, that all proceedings of the juſtices of peace 
upon this ſtatute be at the general ſeſſions of the peace, 
2 Inft. 705. 

The juſtices of peace cannot tax, without aſſent of the conſta- 
bles, or inhabitants. 2 I. 704. 

And therefore, they ought at the general ſeſſions, where the 
conſtables are preſent, to call them, or by warrant ſummon them, 
or two inhabitants, at a certain place and time for that purpoſe, 


2 Inft. 703. in marg. 


The tax ſhall not be impoſed upon the pariſh in general, for 
then any inhabitant might be diſtrained for the whole, but upon 
each inhabitant by himſelf. 2 Inf. 704. 

And here all privileges and exemptions, tho” by parliament, are 
taken away. bid. 

Every houſcholder is an inhabitant, but not a ſervant, &'c. tho? 
he has a perſonal reſidence. 2 Lift. 703. 

Every one who has an houſe and ſervants there, tho' he reſides 
in another county. Did. . 


So a man dwelling in another county, who occupies land there. 


2 Inft. 702. 

50 a corporation, which occupies land in another county, is an 
inhabitant there. 2 1nft. 703. 

So, an infant, who has an houſe, or holds land there. 
2 Inſt. 703. | 

So, a man, who holds land there in right of his wife. 
The collector of every hundred ſhall have a roll indented, un- 
der the ſeal of four juſtices of peace. 2 1». 504. 

The collector may diſtrain for the tax, upon the land 
or goods of the party, at any place within the hundred. 
2 Inſt. 705. 

If the tax be not paid upon demand, it is a refuſal, tho' it was 
not expreſsly denied. Bid. 

One of the collectors, with the aſſent of the other, may diſ- 
train and ſell; for that is the diſtreſs of both. id. 

The ſurpluſage upon a ſale {hall be returned to the owner. 
Did. ' 

None 


E 


None can be compelled to make a new bridge, where 
there was not any before, except by act of parliament. 
2 Inſt. 701. 

[By 12 G. 2. c. 29. . 13. no part of the county rate ſhall 
be applied to repair bridges, but on prefentment of the grand 
ury. 

) AP by / 14. the quarter ſeſſions may contract for their re- 
pairs for ſeven years, at an annual fum.] 

[By flat. 14 G. 2. c. 33. quarter ſeſſions may purchaſe 
lands to build county bridges, not exceeding one acre for each 


bridge * 


(C) Surveyozs fo2 the Highway. 


(C. 1.) How choſen. 


Y the f. 2& 3 Ph. & M.8. On Tueſday, or Wedneſday in 

Eaſter week, and by the /. 22 Car. 2. 12. on ſome day in 
Chriſlmas week, and by the /. 3 & 4 (or 3) V. & M. 12. on 
6th December, unleſs it be Sunday, and then the 27th, The con- 
ſtables, churchwardens, c. ſhall chuſe two ſurveyors for a year 
to amend the highways leading to market towns, who refuſing thall 
pay 20 5. A-PICCE. 

By the f. 3 & 4 (or 3) V. & M. 12. The pariſh ſhall aſſem- 
ble and make a liſt of ſuch inhabitants, who have 10 J. per annum 
in their own or their wife's right, 100 J. perſonal eſtate, or farm 
30 J. per annum, or if no ſuch, of the moſt ſufficient, and return 
the lift to the juſtices of peace at ſpecial ſeſſions, 3d January, or, 
if Sunday, the 4th, or in fifteen days after, of which ten days no- 
tice thall be given to the pariſh; and the juſtices ſhall by warrant 
under hand and ſeal appoint one, two or more out of ſuch liſt to 
be ſurveyors for next year; which nomination ſhall in ſix days be 
notified to the perſons choſen, by the conſtable or ſurveyor, by 
leaving the warrant or a copy at their place of abode, And if any 
refuſe the office, they ſhall forfeit 5 J. each, a moiety to the in- 
former, a moiety to the repair of the highway, to be levied, on 
the oath of one witneſs, by warrant of two juſtices of peace by 
diſtreſs and ſale, &c. And then the juſtices ſhall nominate ano- 
ther fit perſon, who on notice, Sc. refuſing, forfeits 5 J. Cc. 
And the conſtables, churchwardens, and ſurveyors not returning 
a liſt forfeit 20 5. each, to be levied, &c, 

(By Vat. 13 C. 3. c. 78. On 22d September the conſtables and 


houſholders aſſeſſed to public rates ſhall name ten inhabitants, 


who have each 10 J. a year lands, or 100 J. perſonal, or occupy 
lands of 30 J. a year; or for want of ſuch, the molt ſuthcient in- 
habitants ; and in three days the conſtable ſhall tranſmit a copy 
to a juſtice near the place, and ſhall deliver the original to the 
ſpecial ſeſſions for the highways, next after Afichae/mas quarter 
ſeſſion, and ſhall in three days give perſonal notice, or leave no- 
tice in writing to the perſons named, Juſtices to give ten days 

| 2 notice 
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notice of their ſpecial ſeſſions, and to name what ſurveyors they 
think fit from the liſts, if they think them qualified; if not, from 
other ſubſtantial inhabitants or occupiers of lands living within 
three miles of the place, in the county. Conſtables to give per- 
ſons appointed notice, by ſerving the warrant in three days. If 
he accepts, he is ſurveyor for the year enſuing. Juſtices to give 
them a charge. Perſon named in the liſt, not accepting, if ap- 
pointed, in fix days, forfeits 5 J. Perſon not in the liſt, but ap- 
pointed, not accepting, forfeits 5 4. No perſon ſerving can be 
again appointed (without conſent) in three years from ſuch ap- 

intment and ſervice. ] | | 

[If no liſt returned, or if the perſons appointed re- 
fuſe, the juſtices ſhall at that, or a ſubſequent ſeſſions, in a 
month, appoint another perſon to be ſurveyor, with ſalary out 
of forfeitures, not exceeding one-eighth of a ſixpenny aſſeſſ- 
ment.] - 
[If conſtable does not make liſt, and return it and the dupli- 
cate, and give the notices, and ſerve the warrants, and return the 
amount of the aſſeſſment, if required, he forfeits 40 5. for every 
default.] | | 

CY. 2. If ſurveyor with ſalary is appointed, a ſubſtantial inha- 
bitant ſhall be appointed his aſſiſtant; if he refuſes to accept, he 
forferts 50 f.; and ſo another, under like forfeiture ; and then a 
third, who ſhall have thoſe two forfeitures, and further 
ſalary, if neceſſary. Aſſiſtant ſerving, cannot be appointed 
aſſiſtant in three years from his firſt appointment, without con- 
ſent. ] 5 | 

V3. Surveyor with ſalary, not reſiding in the place, ſhall 
give bond to account; and ſo by ff. 13 G. 3. c. 84. fe. 65. ſhall 


' treaſurer and ſurveyor of turnpike.] 


[CV. 4. Aſſiſtant is to aſſiſt in calling in and attending the ſta- 
tute-duty, in collecting compoſitions, &c. and aſſeſſments, mak- 
ing and ſerving notices, to account for money received to ſur- 
veyor, or in default forfeits double value; and for every wilful 
neglect of duty, forfeits from 5 J. to 40 f. ſhall pay ſums above 
40s. on ſurveyor's order in writing. Surveyor not reſponſible 
for money not received by him, or paid by his order..) 

CV. S. Two-thirds of the pariſh- meeting may agree with a per- 
ſon of {kill to be ſurveyor, with a ſalary, and return his name, 
with the liſt, to the juſtices ; who may, if they think proper, ap- 
point him, and allow him the ſalary agreed on, to be raiſed as the 
former. ] F | B 

[If ſurveyor dies, or becomes incapable, the juſtices may ap- 

int another, and allow him the falary.] 2 

[VJ 55- Juſtices of corporations ſhall not allow ſalary to ſur- 
veyor appointed by them, unleſs approved by two-thirds of town- 
meeting. ] | oo 

VJ 77+ Juſtices ſhall give every ſurveyor appointed an abſtract 
of this act, and the clerk to have 6 d. for it.] 2 N 
DJ 86, 87, 88. This act extends not to Briſial, Whitechapel, 

or Wapping, nor to the commiſſioners of ſewers.] E 
3 | An | (By 


e HIM IN. 37 
[By fat. 13 G. 3. c. 84. J. 44+ Turnpike truſtees ſhall ſwear 


themſelves worth 40 J. per annum in lands, c. or 800 J. perſonal 
eſtate, 7 heir apparent to a perſon worth 80 J. per annum, or for- 
feit 50/. 

7 46. Keeper of public houſe ſhall not be a truſtee or officer 
of turnpike z but he may farm the toll, if he employs a collector 
not incapacitated, ] | | 

J 49, 50. If a ſufficient number of truſtees do not 
appear at any meeting, the clerk may fix and give ten days 
notice of another. And no meeting ſhall be adjourned for more 
than three months; no buſineſs done before ten in the morn- 
ing, nor adjournment made to any hour after two in the after- 


noon. ] 


(C. 2.) Their Authority and Power, 
By the f. 2 & g Ph. & M. 8. Every perſon for every plow- (C. 2.) 


land in paſture or tillage he occupies in the fame pariſh, and eve- 1 
ry one keeping a draught, or plough, ſhall ſend a cart with horſes, 
Sc. and all neceſſaries, and two able men with the ſame, at eve- 
ry day and place appointed for amendment of the highways, on 
pain of 105. for every draught: And every other houſeholder, 
and every cottager or labourer ſhall (unleſs he be a yearly hired 
ſervant) by himſelf or ſuſficient labourer, work every day, Ec. 
on pain of 12 d. per diem; but if a carriage is thought needleſs 
by the ſurveyor, every perſon ſhall ſend two labourers each day 
for every carriage, on pain of 12 d. per man. And the leet, or 
in default, the juſtices of peace at the quarter ſeſſions may fine all 
offences, and the clerk of the peace, &c. ſhall make eſtreats in- 
dented of the fines, and deliver one part to the conſtable and 
churchwardens of the pariſh, the other to the high conſtable, c. 
who may levy by diſtreſs, and if no diſtreſs, or he pay not in 
twenty days, he ſhall pay double. And the high conſtable ſhall 
yearly account te the conſtable and churchwardens of the pariſh 
on pain of 40s. and the conſtable and churchwardens may call 
him, or their predeceſſor, to account before two juſtices of peace 
(one quorum ) who may commit, till all arrears paid, but ſhall al- 
low 8 d. per pound for the collection, and 12 d. per pound to the 
clerk of the peace, or ſteward of the leet, and all fines ſhall go to 
the repair of the highway. 

By the ,. 18 El. 10. A perſon, (not in London, rated to the 
ſubſidy 5 J. in goods, or 40s. in lands, ſhall find two labourers in 
the highway while ſo rated, if not otherwiſe chargeable by any 
former law, but as a cottager. 

And a perſon, having a plowland of tillage, or paſture in ſeve- 
ral pariſhes, ſhall find a cart, &c. in the pariſh where he dwells, 
as if all in the ſame pariſh; but if ſeveral plowlands in ſeveral 
pariſhes, he ſhall find for each, as if in the pariſh where he 
dwells. | 

By the ff. 22 Car. 2. 12. Where the uſage is to carry gravel, 
fc, on horſes, Oc. the inhabitants ſhall ſend in ſuch horſes, &c. 
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inſtead of teams; And for default of working in the highway, 
every labourer ſhall forfeit 18 d. every horſe and man 3 s. every 
cart and two men 105. for every day, for repair of the highway, 
to be levied, on proof before the next juſtices of peace by one wit- 
neſs, by diſtreſs and ſale, Oc. 

*But they may alſo be indicted, for this was an indictable of- 
fence before this ſtatute. Vid. 2 Bur. 832, 834.* 

By the /. 7& 8 V. 3. 29. A perſon having 56/. per an- 
num in woodland, or any other land, ſhall be deemed to have a 
plowland within the ſaid acts. 

The juſtices of peace, &c. ought to appoint particular days for 
working in the highway; for it is not ſufficient to ſay, fix days 
between ſuch a time and ſuch a time, R. 1 Sal. 357. 

So an indictment for not working ought to ſhew the particular 
days appointed. id. 

But if particular days are not appointed for working 
in the highway, a pariſhioner is not bound to work there. 
Did. 

[By flat. 13 C. 3. c. 78. . 34. Every perſon keeping a wag- 
gon, Oc. and three horſes uſed to draw it, ſhall ſend a cart and 
two men fix days in the year for his ſtatute duty, in the pariſh 
where he reſides, for lands not exceeding 50 /. per annum. If he 
occupies in the ſame parith 50 J. beyond that 50 J. or occupies 
50 J. in another pariſh, or does not keep a team, but occupies 50 /. 
in any pariſh, he ſhall in like manner ſend a cart and three horſes, 
or four oxen and one horſe, or two oxen and two horſes, and two 
men; and ſo for every 50 /. which he ſhall further occupy in any 
ſuch pariſh; ſuch carts, &c. to be employed in repairing the 
roads in the pariſh where the lands lie, And every perſon who 
ſhall not keep a team, but occupy lands under 50 J. in the pariſh 
where he reſides, or any other; and every perſon keeping a team, 
and occupying lands under 50 J. in another pariſh, ſhall pay, for 
every 205. annual value, a penny a day, and fo for every 205. 


above 50/. and under oO. and ſo between every fifty: and on 


non-payment, to he lc"ied by diſtreſs. Perſon occupying under 
30 J. thall ſend but one labourer with his team.] 

[J 35+ Perions keeping a cart, and only one or two horſes 
uſcd to draw, ſhall fend ſuch cart and horſes, and one labourer, 
or pay compoſition, as ſurveyor chuſes. Perſons keeping coach, 
Sc. but no team, nor occupying 50/7. per annum, ſhall pay 15. 
per day per horſe, or pay compoſition, as ſurveyor chuſes; and 
every man between eighteen and ſixty, not chargeable for 4 /. per 
annum, nor being apprentice or menial ſervant, ſhall labour fix 
days. Surveyor may require three labourers inſtead of a team, or 
to be paid 4. Od. per day. They are to work eight hours a day. 
If the men ſent are not ſufficient, or if any refuſe to work, 


ſurveyor may diſmiſs them, and recover the penalty for not 


ſending.] 
[J. 36. Surveyor may require part of a team; one horſe and 
a ſtand-cart is one-third, two horſes two-thirds, He may require 


Le 37- 


a waggon, ] 


E 


V 37. He is to give or leave in writing four days no- 
tice of the day, hour and place for every day, De- 
faulters to forfeit, for a cart 10s, cart and two horſes 8 5, 
cart and one horſe 3 4. labourer 15. 64. duty, if not all necefſa- 
ry, wy equally required, Surveyor to recover penalties with all 
ſpeed. 

0 J 38. Perſons may compound for duty, as juſtices ſhall ſet- 

tle, between 6. and 35. for a team, if no appointment, 45. 6 d. 
for a team, cart and one horſe 2 s, cart and two horſes 3 5. la- 
bourer 4 d.] 

[7 39. If extravagant prices are likely to be aſked, juſtices 
may order team-duty in kind, except teams of perſons oc- 
cupying under 20 J. per annum; and labourers paying them 
the uſual wages, abating 4 d. If only part required, to be bal- 
loted for.] | 

VJ 40. Perſon who keeps a team, but does not occupy 301. 
per annum in the pariſh where he lives, but partly maintains his 
horſes from lands he occupies in other pariſhes, two juſtices may 
mitigate his duty.] 

[J 41. Surveyor on a Sunday in November to give ten days no- 
tice in church, and to repeat it next Sunday, of the time and place, 
of ſignifying intention to compound; and thoſe who ſo ſignify, 
and pay compoſition then, or in a month, are diſeharged of duty. 
No compoſition admitted, unleſs paid within time aforeſaid, unleſs 
on change of occupier or inhabitant, who may compound within 
fourteen days. Perſon going away in fix months may compound 
for half. Surveyor receiving too much ſhall refund, to bring all 
to equality. 

[ /- 42. Perſons keeping a draught or plow, but no carriage, ſhall 
pay 1 f. per horſe, or two oxen. ] 

[J 43. Inhabitants may fix three months for ſeed, hay, and 
corn-harveſt, wherein no duty ſhall be done, giving notice to over- 
ſeer three days after meeting, and fourteen before the beginning 
of each month.] 

OJ 44. Surveyor ſhall pay the proportion of compoſition for 
turnpike-roads to the treaſurer or ſurveyor, to be laid out on the 
turnpike in that pariſh. ] 

[By at. 13 G. 3. c. 84. J 32. Turnpike-ſurveyor ſhall make 
the ſtatute· duty to be done, and thall lay out the compoſition-mo- 
ney in the parith whence it ariſes; and on miſapplication forfeits 
405, Where there are two turnpike-roads in one pariſh, and the 
{tatute-duty for both excceds three days, jultices in ſpecial ſeſſion 
ſhall apportion it.] 

[J. 58. Juſtices at ſpecial ſeſſions may order the ſta- 
tute-duty appointed for the turnpike-road to be performed on 
the ocher roads, if their reſpective condition permits and re- 
quires itz and the money lent on turnpike is not thereby endan- 


gered, ] 


By the /,. 2 & 3. Ph. & M. 8. Conſtable and churchwardens, 
at the election of ſurveyors, ſhall appoint four days before mid- 
D 


4 ſummer, 


(2. 3.) 
For what 
times 
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ſummer, (and by the ff. 5 El. 13. fix days) for amendment of the 
high-ways, and give notice of the days in the church the 
Sunday after Eafter : And every carriage and labourer ſhall work 
eight hours every day, unleſs licenſed by one of the ſur- 
veyors. 

By the ff. 22 Car. 2. 12. It is ſufficient, if the high-ways 
be amended before St. Luke's day, though not before mid- 
ſummer, 

Surveyors ſhall appoint ſix days for work in the highway, 
with regard to the ſeaſon of the year and weather, and giv- 
ing notice publickly ſome convenient time before the ſeveral 
days. | 5 

By the ff. 1 Geo. 52. Juſtices of peace at their ſpecial ſeſſions 
may order great roads to be firſt amended, and at what time, and 
in what manner to be done, to which the ſurveyors are to con- 
form. 

And ſurveyors ſhall ſummon teams and labourers to come in at 
the firſt ſeaſonable days the year ſhall afford, and ſhall repair ſuch 


as the juſtices, or, in their default, as they think needful in the 
firſt place. 


By the ft. 5 El. 13. Surveyors may take rubbiſh in any quarry 
of a pariſh, if ready digged, and if no ſuch, may dig in the ſe- 
veral ground of a pariſhioner, (not his houſe, garden, orchard, or 
meadow, ) for gravel, ſand, or cinders for highway, without li- 
cence, ſo as he dig but one pit, not above ten yards over, 
and in a month after fill it up, at the charge of the pariſh, on 
pain of five marks for every default to the owner by action of 
debt, Oc. | 

[Juſtices cannot make an order to dig over all an eſtate, and 
leave it to the diſcretion of the ſuryeyor where; they muſt fix on 

the particular part. Rex v. Manning, T. 30 & 31 G. 2. 1. 
M. 377.) : Se: | 

They muſt award ſatisfaction to the owner, as well as the oc- 

cupicr. Jbid.] 
I They mult ſpecify what kind of materials cannot be found in 
the waſte grounds: for they cannot dig in private grounds 
*for all kinds of materials, merely* becauſe ſome kind of 
—_ are not to be found in waſtes, if other proper may, 
Did. - 

[They cannot try for materials in private ſoil; they ſhould 
55 wad know, or have reaſonable proſpcct of finding them. 
Lid. 

[By fat. 13 G. 3. c. 78. ff. 27, 28. and 13 G. 3. c. 84. 
J 61. Surveyor may take refuſe ſtones of any quarry in his own 
pariſh without owner's conſent, but not to dig; and he may in 
any common ground or river, in his own pariſh, (or any other, 

leaving ſullicient for themſelves) get gravel, &c. or gather ſtones 
in lis pariſh, without ſatisfaction, but ſatisfaction for damage 
done; owner's conſent muſt be had to gather ſtones, or licenſe from 


2 juſtice. This extends not to ſtones thrown up by the ſea, called 
beach.] 


L. 


CH IMI N. 
[Caps 78. J. 79. If ſufficient materials cannot be had in com- 


mon grounds, ſurveyor may ſearch in incloſed grounds in his own 
pariſh, or by licenſe from two juſtices in ſpecial ſeſhon in other 
pariſhes, and to take what he thinks neceſſary, making fatisfac- 
tion ; if they cannot agree, to be ſettled by one juſtice. Clay may 
be got where any other materials may, and may be burnt on any 
common ground. Materials muſt not be taken, if owner gives no- 
tice he ſhall want them to repair roads, without an order of two 
juſtices, after hearing, ] 

[J. 31+ Surveyor ſhall fence in holes made in getting materials, 
whilit open; if no materials found, to fill it up, and cover it with 
turf, in three days; if materials found, in fourteen days after 
digging enough, to fence, flope, or fill up; in twenty days after 
appointment, to fill up or ſlope all holes not likely to be uſed; if 
likely to be uſed, to fence them with poſts and rails, on pain of 
10s, for every default; and if he neglects it for fix days after no- 
tice from a juſtice, the owner, or a commoner, to forfeit from 
10/. to 406. for every neglect. ] 

J. 32. Materials for another pariſh muſt be carried between 
1ſt April and 1ſt November, or in hard froſt. ] | 

VJ 33. Perſons digging materials, whereby bridge, mill, build- 
ing, dam, highway, ford, mines, or tin-works, may be endan- 
gered, forfeit from 5/. to 205. 

Vo. If ſufficient materials cannot be got by ſtatute- duty, 
ſurveyor may contract for the ſame, at a meeting to be held on 
ten days notice. Surveyor not to be concerned in contract, with- 
out licence from a juſtice, under penalty of 10/. and incapacity 
to be ſurveyor, ] 

[By fat. 13 G. 3. c. 84. J. 36. Turnpike-ſurveyor may con- 
tract for materials; to have no ſhare in the contract without li- 
cenſe, on pain of 10 /.j and incapacity. ] 

[VJ 70, 71. He may, with the approbation of truſtees, apply 
the tolls and — in the execution of the powers 
in the highway acts, for providing materials, enlarging, 
turning, ſtopping up and ſelling roads, making drains, cut- 
ing trees and hedges, and calling out the lahourers (for the 
proportion of labour) as the pariſh ſurveyors may, making 
mo = ſatisfaction for materials and damages as they ought to 

E. : 


By the /?. 5 El. 13. Surveyors may turn a water-courſe out of 
the ighway into any ditch of another's ſeveral ground adjoining 
to the highway, as they think meet. 

By the f. 18 El. 10. If a bank be between the highway and 
ditch, the ſurveyors, &c. may make ſluices through the bank to 
let the water out of the highway into the ditch. 

By the f. 1 Geo. 5 2. If any, who ought to ſcour ditches or wa- 
ter-courſes near an highway, neglect for thirty days after notice 
by the ſurveyors, or leave the earth eight days after ſcouring, he 
ſhall forfeit 2 7. 6 d. for every eight yards of ditch not ſcored, 
on the oath of the ſurveyor before juſtices at the quarter-ſeii10ns, 
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and for other offence, a ſum not exceeding 5 J. nor under 20 s, to 


be levied by diſtreſs and ſale, c. 

[By fat. 13 G. 3. c. 78. . 8. Occupiers of lands ſhall make 
and ſcour ſuthcient ditches, drains, and water-courſes, and lay 
bridges at cartways, &c. and occupiers of lands where the wa- 


ters uſed to paſs, ſhall ſcour, Sc. on pain of 105. on ten days 


notice.] 

[J+ 12. The ſurveyor is to view all highways, and if any nui- 
ſance, to give perſonal notice, or leave notice in writing at the 
place of abode, and if not removed, ditches cleaned, bridges made 
or mended, hedges pruned, (trees are not mentioned in this G.) 
in twenty days, he is to do it; and the perſon neglecting, forfeits 
1 d. per foot of the ditch not cleaned or hedges pruned, beſides 
the charges ; and on non-payment, to apply to a juſtice, who on 
proof of notice as aforeſaid, and of the work done by ſurveyor, 
and the charge, he ſhall be repaid on demand; or in default, it 
ſhall be levied as other penalties in the act.] 

OJ 14. Where the ditches, &c. are inſufficient, new ones 
may be made by ſurveyor, by order of one juſtice, through any 
lands, making bridges, for convenient enjoyment of the lands, 
and * for the damage, to be ſettled as getting mate- 
rials. 


By the /. 5 El. 13. Ditches, fences, &c. ſhall be ſcoured, re- 
paired, and kept low, and trees and buſhes growing in an high- 
way ſhall be cut down by the owner of the ground, that the way 
may be open: — And by the /. 18 El. 10. upon pain of 105. for 
every default. 

And by the %. 18 El. ro. The occupier of ground adjoining to 


the grounds next an high-way, ſhall ſcour his ditches when need- 


ful, that the water from the highway may have paſlage 
over the grounds next adjoining, on pain of 12 d. per rod not 
ſcoured. 

And none, in ſcouring a ditch, ſhall throw the ſoil into the 
highway leading to a market-town, and let it lie there ſix months, 
on pain of 12 d. per load. 

By the /. 3 & 4 (or 3) W. & M. 12. The owners or occu- 
piers of land ſhall ſcour ditches, drains, Cc. next an highway, 
carry away the earth taken thence, lay ſufficient trunks, 
bridges, &c. where cartways are into their grounds, in ten days 
after notice from the ſurveyor, on pain of 5 5. to be levied by dif- 
treſs and ſale, on proof by one witneſs before two juſtices of the 
peace, a moiety to the informer, a moiety to the repair. of the 
highway. 

And ſhall cut down, Cc. any tree, buſh, Cc. in an highway, 
not twenty fect broad, in ten days after notice by the ſurveyor, on 
pain of 5 f. to be levied, &c. And ſhall keep their hedges pruned 
right up from the roots, and not permit trees to hang over the 
highway, c. 

And the ſurveyors after view, &c. ſhall give notice the next 
Sunday in the church, and if not removed in thirty days, ſhall in 
thirty days remove, Cc. PE 
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And the ſurveyors, if need is, may make new ditches, &c. in 
the lands next to an highway, and keep them cleanſed, and enter 
the land for that purpoſe. 

[By flat. 13 G. 3. c. 78. J. 6. No tree or ſhrub to ſtand in a 
highway, within fifteen feet of the centre, on pain of 105. after 
ten days notice, except for ornament, or ſhelter of the houſe, 
building or court-yard of the owner.) 

V 7+ Poſſeſſors of land next adjoining ſhall cut their hedges, 
and cut down or lop trees growing in or near their fences, that 
ſun and wind be not excluded, (except trees for ornament;) if 
not, on ten days notice from a ſurveyor, he is to complain to a 
juſtice, who ſhall ſummon poſſeſſor to appear at a petty ſeſſions, 
who ſhall order them to be cut in ſuch manner as may beſt 
anſwer the purpoſes; if not done on ten days notice, he 
forfeits 25. for every twenty-four feet of hedge, and 25. for 
every tree; and the ſurveyor is to do it, and poſſeſſor to pay 
for it, beſides the penalties, to be levied by warrant of one 
juſtice, | 
J 13. Hedges to be pruned only from the laſt of Sep- 
tember to the laſt of Jſarch, None are obliged to fell 
timber-trees in hedges, unleſs when the road is ordered to be 
enlarged; or to cut oaks in the highway, but in April, May, 
or June, and other trees in December, Fanuary, February, or 
March.] 
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By the /. 3 & 4 (or 3) I, & M. 12. None ſhall lay, in an (c. 5.3 
highway, not twenty feet broad, any ſtone, timber, ſtraw, dung, Rubbiſh, 
Sc. by which it ſhall be annoyed, on pain of 5 s. to be levied by 3 


diſtreſs and ſale, on proof by one witneſs before two juſtices of 
peace, a moiety to informer, a moiety to repair of the highways : 
And the owners or occupiers of lands next the highway thall, in 
ten days after notice by the furveyor, remove ſuch nuſances, and 
take them to their own uſe, on pain of 5 5. to be levied, Ce. 
And the ſurveyors the next Sunday after view of any annoyances, 
Sc. ſhall give notice in the church after ſermon, and if not re- 
moved in thirty days after, ſhall in thirty days remove them, and 
diſpoſe of them for the repair of the highways, and be reimburſed 
their charges as any juſtice of peace ſhall think fit to allow, on 
oath of ſuch notice, Cc. to be levied, &c, 

By the ,. 7 & 8 V. 3. 29. If any be convicted by the oath 
of one witneſs, or view of a juſtice of peace of an offence in pull- 
ing down, c. any poſt, ſtone, or bank, Qc. for ſecuring any 
horſe or foot cauſway, he forfeits 205. a moiety to the dit- 
_—_— and a moiety for repair of the highway, to be levi- 
ca, Se. 

[By flat. 13 G. 3. c. 78. f. 9. Whoever lays ſtone, tim- 

r, ſtraw, &c. in highway, or leaves the earth of ditehes, 
= as to obſtruct, tive days after notice, for every offence for- 
eits 10 5. | 
| [And — J 10. If it is within fifteen feet of the cen- 
tre, and not removed in five days notice from the ſurveyor, 

or 
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and for other offence, a ſum not exceeding 5 J. nor under 20 s, to 
be levied by diſtreſs and ſale, &c. 

[By fat. 13 G. 3. c. 78. . 8. Occupiers of lands ſhall make 
and ſcour ſufficient ditches, drains, and water-courſes, and lay 
bridges at cartways, &c. and occupiers of lands where the wa- 
ters uſed to paſs, ſhall ſcour, &c. on pain of 105. on ten days 
notice.] 

[J. 12. The ſurveyor is to view all highways, and if any nui- 
ſance, to give perſonal notice, or leave notice in writing at the 
place of abode, and if not removed, ditches cleaned, bridges made 
or mended, hedges pruned, (trees are not mentioned in this f.) 
in twenty days, he is to do it; and the perſon neglecting, forteits 


1 d. per foot of the ditch not cleaned or hedges pruned, beſides 


(C. 6.) 
Trees, 


he dges, St. 


the charges; and on non-payment, to apply to a juſtice, who on 
proof of notice as aforeſaid, and of the work done by ſurveyor, 
and the charge, he ſhall be repaid on demand; or in default, it 
ſhall be levied as other penalties in the act.) 

14. Where the ditches, &c. are inſufficient, new ones 
may be made by ſurveyor, by order of one juſtice, through any 
lands, making bridges, for convenient enjoyment of the lands, 
and 1 for the damage, to be ſettled as getting mate- 
rials. 


By the ft. 5 El. 13. Ditches, fences, Ec. ſhall be ſcoured, re- 
paired, and kept low, and trees and buſhes growing in an high- 
way ſhall be cut down by the owner of the ground, that the way 
may be open: And by the /. 18 El. 10. upon pain of 105. for 
every default. 

And by the %. 18 El. ro. The occupier of ground adjoining to 


the grounds next an high-way, ſhall ſcour his ditches when need- 
ful, that the water fron the highway may have paſlage 
over the grounds next adjoining, on pain of 12 d. per rod not 
ſcoured. 


And none, in ſcouring a ditch, ſhall throw the ſoil into the 
highway leading to a market-town, and let it lie there ſix months, 
on pain of 12 d. per load, 

By the /. 3 & 4 (or 3) V. & M. 12. The owners or occu- 
piers of land ſhall ſcour ditches, drains, Sc. next an highway, 
carry away the earth taken thence, lay ſufficient trunks, 
bridges, c. where cartways are into their grounds, in ten days 
after notice from the ſurveyor, on pain of 5 5. to be levied by dif- 
treſs and fale, on proof by one witneſs before two juſtices of the 
peace, a moiety to the informer, a moiety to the repair of the 
highway. 

And ſhall cut down, Cc. any tree, buſh, Cc. in an highway, 
not twenty feet broad, in ten days after notice by the ſurveyor, on 
pain of 5 5. to be levied, &c. And ſhall keep their hedges pruned 
right up from the roots, and not permit trees to hang over the 
highway, &c. 

And the ſurveyors after view, &c. ſhall give notice the next 


Sunday in the church, and if not removed in thirty days, ſhall in 


thirty days remove, &c, 
And 


E 


And the ſurveyors, if need is, may make new ditches, &c. in 
the lands next to an highway, and keep them cleanſed, and enter 
the land for that purpole. 

[By flat. 13 G. 3. c. 78. ff. 6. No tree or ſhrub to ſtand in a 
highway, within fifteen feet of the centre, on pain of 105. after 
ten days notice, except for ornament, or ſhelter of the houſe, 
building or court- yard of the owner.] 

V 7+ Poſſeſſors of land next adjoining ſhall cut their hedges, 
and cut down or lop trees growing in or near their fences, that 
ſun and wind be not excluded, (except trees for ornament;) if 
not, on ten days notice from a ſurveyor, he is to complain to a 
juſtice, who ſhall ſummon poſſeſſor to appear at a petty ſeſſions, 
who ſhall order them to be cut in ſuch manner as may beſt 
anſwer the purpoſes; if not done on ten days notice, he 
forfeits 2.5. for every twenty-four feet of hedge, and 2s. for 
every tree; and the ſurveyor is to do it, and poſſeſſor to pay 
for it, beſides the penalties, to be levied by warrant of one 
juſtice, 

' J 13. Hedges to be pruned only from the laſt of Sep- 
tember to the laſt of March. None are obliged to fell 
timber-trees in hedges, unleſs when the road is ordered to be 
enlarged; or to cut oaks in the highway, but in April, May, 
or June, and other trees in December, January, February, or 


March.] 
By the /. 3 & 4 (or 3) N. & M. 12. None ſhall lay, in an 


highway, not twenty feet broad, any ſtone, timber, ſtraw, dung, 
Sc. by which it ſhall be annoyed, on pain of 5 5. to be levied by 
diſtreſs and ſale, on proof by one witneſs before two juſtices of 
peace, a moiety to informer, a moiety to repair of the highways : 
And the owners or occupiers of lands next the highway thall, in 
ten days after notice by the furveyor, remove ſuch nuſances, and 
take them to their own uſe, on pain of 55. to be levied, Se. 
And the ſurveyors the next Sunday after view of any annoyances, 
Sc. ſhall give notice in the church after ſermon, and if not re- 
moved in thirty days after, ſhall in thirty days remove them, and 
diſpoſe of them for the repair of the highways, and be reimburſed 
their charges as any juſtice of peace ſhall think fit to allow, on 
oath of ſuch notic® c. to be levied, &c. 

By the ft. 7 & 8 V. 3. 29. If any be convicted by the oath 
of one witneſs, or view of a juſtice of peace of an offence in pull- 
ing down, Cc. any poſt, ſtone, or bank, Cc. for ſecuring any 
horſe or foot cauſway, he forfcits 205. a moiety to the dit- 
coverer, and a moiety for repair of the highway, to be levi- 
ed, Sc. 

[By flat. 13 G. 3. c. 78. ff. 9. Whoever lays ſtone, tim- 
her, ſtraw, &c. in highway, or leaves the earth of ditehes, 
- as to obſtruct, nve days after notice, for every offence for- 
eits 10 4. 

[And 50 J to. If it is within fifteen feet of the cen- 
tre, and not removed in five days notice from the ſurveyor, 

or 
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or any perſon aggrieved, any perſon may take it for his own 
uſe.] | 
[J 11. Whoever ſets waggon, cart, carriage, plow, or in- 
ſtrument of huſbandry, in highway (except to unload) fo as to 
obſtruct, forfeits for every offence 105. 

[V 63. Collector of tolls on a bridge ſhall not keep alehouſe, 
on penalty of 5 J.] 

LV 64. Perſon making fence on highway not turnpike, within 
fifteen feet of centre, or breaking up ſoil, or turning plow or hat- 
row within fifteen feet where the road is formed, and the breadth 
marked with certainty, and is not above thirty feet, forfeits 405. 
to informer; and ſurveyor may take down the fence at offender's 
expence, and one juſtice may levy ferfeiture and expences by diſ- 
treſs.] 

[By fat. 13 G. 3. c. 84. J 37. Turnpike ſurveyor ſuffering 
rubbiſh, Sc. to lie within ten feet of the middle of the road for 
four days, forfeits 405. 

J 38. Perſon making fence within thirty feet, or breaking 
foil, or turning plow or harrow within fifteen feet of 
centre of turnpike-road, forfeits 42 s. to the informer ;z and five 
truſtees may take down the fence at offender's expence, and one 
Juſtice may levy the expences and forfeiture on oath, by dif- 


treſs.] 


(c. 8.) 
To enlarge 


By the /. Wint. 13 Ed. 1. 5. Highways from market to mar- 
ket ſhall be enlarged, and no buſhes, &c. on 200 fect on one fide 
or other. 

By the %. 3 & 4 (or 3) F. & M. 12. Surveyors ſhall make 
the highway to a market town eight fect wide at leaſt, and as 
near as may be, even and level: And no horſe cauſway ſhall be 
left leſs than three feet wide. 

By the f. 8 © 9g I. z. 16. Juſtices of peace at the quarter 
ſeſſions, being five at leaſt, may enlarge any highway, not taking 
in above eight yards, fo as not to pull down an houſe, or take the 
ground of a garden, orchard, court, or yard: And may im- 
pannel a jury to aſſeſs on oath the damage to the owner, &c. of 
the ground taken in, not above twenty-five years purchaſe, and 
for making a new ditch, fc. on payment whereof to the owner, 
or leaving it with the clerk of the peace, the ſaid ground ſhall be 
the public highway. 

But the juſtices of peace ſhall firſt ſummon the owner to ap- 
pear at the next quarter- ſeſſions, and the owner may cut down 
within eight months all timber, &c. on the ground ſo taken in, 
or, in his default, the juſtices may order the felling, and account 
for the ſame. 4 

And the owner may appeal to the judge at the next aſſizes, 
who may affirm, or reverſe and give colts, to be levied by diſtreſs 
and ſale, &c. 1 

And the juſtices of peace may make a rate not exceeding 6 d. 
per pound to pay the purchaſe, to be levied, on non-payment in 
ten days after demand, by diſtreſs and ſale, Sc. 


And 
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And after an inquiſition for incloſing part of an highway, on 
an ad quod damnum, any may appeal to the next quarter-ſeſſions, 
whoſe determination, or the filing and recording the return of in- 
quiſition by the clerk of the peace, if no appeal, ſhall be final, 

By the fame f. 8 © 9 . 3. 16. Juſtices of peace at the ſpe- 
cial ſeſſions may order ſurveyors to erect poſts, We, at croſs-ways, 
who neglecting for three months, forfeit 105, to be levied by 
diſtreſs and ſale, or warrant of any juſlice of peace, for ereCting 
ſuch poſt, S Cs 

(By flat. 13 G. 3. c. 78. . 15. Every public cart-way leading 
to a market-town, ſhall be twenty feet wide at leaſt, and every 
public horſe-way or draft-way of eight feet at leaſt.] 

J 16, 17, 18. Two juſtices may order roads to be widened, 
or diverted and turned, but not to exceed thirty feet in breadth, 
nor to pull down building, nor take ground of garden, park, 
paddock, court or yard; ſatisfaction to be made by ſurveyor un- 
der the direction of the two juſtices taking the view; if they 
cannot agree, the two juſtices to certify to the quarter- ſeſſions, 
and on proof of fourteen days notice, they ſhall impanel a jury, 
who ſhall ſettle it, but not above forty years purchaſe z and on 
payment or tender, or leaving it with the clerk of the peace, if 
the owner cannot be found, or refuſes to accept, it ſhall be 
deemed a high-way, Money may be raiſed by aſſeſſment by or- 
der of quarter- ſeſſions, not exceeding 6 d. in the pound in one 


year; the old road to be ſtopped up, and the land ſold by the 


ſurveyor, ſubject to right of paſſage to any houſe, Cc. which 


cannot be accommodated by the new; but mines and minerals 
are reſeryed to the former owner. The coſts ſhall be borne by 
ſurveyor, if the verdict is for more money than he offered; if for 
leſs, by the party refuſing to accept it.] 

This extends to roads ratione tenure; and on diſobedience to 


the order of the 28 the party may either be proceeded 


againſt ſummarily by the ſtatute, or by indictment. Cœaop. 648.“ 

[/7 1g. Two juſtices may turn a road with conſent under 
hand and ſeal of the owner of the new one; perſons aggrieved 
may appeal from this, or from inquiſition on ad gued damnium, to 
quarter-ſeſſions, who ſhall finally determine; old road not to be 
ſtopt till new one finiſhed ; where a road has been turned aboye 
twelve months, and no ſuit or proſecution, the new one ſhall be 


deemed the road; perſons liable to repair the old road are liable 


to repair the new; and ſo by /at. 13 G. 3. c. 84. J. 63. as to 
turnpike roads turned. 

J. 20. Common land lying between the fences of the old 
road ſhall not be incloſed; if not common land, and it exceeds 
thirty feet, and is under fifty feet in breadth, ſatisfaction ſhall be 
made to the owner for what it exceeds thirty fect; if it exceeds 


hſty feet, or lies thro' the open field of another, the owner of 


ſuch adjoining land ſhall have the land of the old high way, pay- 
ing the ſurveyor for thirty feet.] 
[V 21. Foot-ways changed, the damage to be ſettled by two 
indiffercat perſons, or a third choſen by them.] 
IH [V 22. 
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DLV. 22. Where highways are diverted, juſtices may ſtop up 
unneceſſary highways, and ſell the foil. ] 


By the /f. 3 & 4 (or 2) V. M. 12. juſtices of peace at the 
ſpecial ſeſſions, on oath of a ſum expended for materials, &c. or 
two of them, may by warrant cauſe a rate to be made on the in- 
habitants, &c. purſuant to the poor's rate, to be levied by diſtreſs 
and ſale, &c. | 

And juſtices of peace at the quarter-ſeſſions, being fatished 
that the highways cannot be otherwiſe repaired, may order an 


_ aſſeſſment not exceeding 6 d. per pound of real, and for 20 J. of 


perſonal eſtate, on the inhabitants rateable to the poor, for re- 
pair, Sc. which, on non-payment in ten days after demand, 
ſhall be levied by diſtreſs and fale, &c. And the juſtices of peace 
at any quarter- ſeſſions may redreſs any perſon aggrieved. 

By the /. 7. & 8 W. 3. 29. If a vill, Sc. uſing to repair its 
own ways, after a rate of 6d. in the pound, cannot ſufficiently 
repair them, the juſtices of peace at ſpecial ſeſſions may order the 
whole pariſh to repair. 

So by the fl. 1 Geo. 5 2. Juſtices at quarter-ſeſſions may or- 
der an aſſeſſment, Sc. before all the labourers, Sc. have done 
their work. 

[The order muſt ſhew, that the ſtatute- labour is not ſufficient. 
Rex v. Stroud, T. 6 G. Strange 315.] 

[It muſt not be on the occupiers of land only, for others are 
equally liable. 1bid.] 

{Order to make a rate. on other pariſhes, becauſe that pariſh 
not ſufficient, good; though it does not appear whether it was 
made before the ſix days work done or not. Rex v. St. George, 
M. 12 G. Fort. 327.) 

[By fat. 13 G. 3. c. 78. C 16. Two juſtices in cafe of agree- 


ment, or quarter: ſeſſions, may grant 6 d. aſſeſſment to pay for 


enlarging high-ways. ] 

V. Zo. On application and oath of ſurveyor, of the ſums ex- 
pended or wanted for buying materials, direction- poſts, bridges, 
water-courſes, and ſalaries, juſtices in ſpecial ſeſſion may order 
aſſeſſment not exceeding 6d. in the pound. ] 

[#7 45, 46. Quarter or ſpecial ſeſſions, if ſatisfied that high- 
way cannot be amended by ſtatute-duty, may (on a week's notice 
at church) grant aſſeſſment for repairing them. But this aſſeſſ- 
ment, with the former for buying materials, &. ſhall not exceed 
9d. in the pound.] ¶ Nota, the aſſeſſment for enlarging not in- 
cluded.) | 

[V 48. Surveyor's duty is to collect monies within the year, 
to keep books of the receipt and expenditure, for what, and to 
whom; of monies due; of tools, materials, &c. provided; and 
ſhall produce it, and the aſſeſſments made, at a pariſh meeting, 
within fifteen days before ſpecial ſeſſion after Aichaelmas ; and 
carry them to a juſtice on a day to be then agreed on, before 
ſaid ſpecial ſeſſion, and verify it on oath, if required. Juſtice 
may allow account, or poſtpone it to ſpecial ſeſſions, _ may 

ow, 
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allow, on the articles objected to by the juſtice being verified by 


proper evidence, or difallow. Accounts allowed or difallowed 
to be tranſmitted to churchwarden or overſecr, to be kept for the 
pariſh, Surveyor to deliver duplicate, and alſo all money, tools, 
Sc. to new ſurveyor, who may recover all ſums due, as the for- 
mer. Surveyor not providing books, or not entering accounts or 
liſts, or delivering them and duplicate, forfeits from 5 J. to 405. 
not paying or accounting for money remaining, forteits double. 
Surveyor dying, his executor muſt account, under the ſame pe- 
nalties. Surveyor pays juſtices' clerks 15. for appointment and 
charge, 6d. for bond, 15. for account and oath. Whoever 
takes more forfeits 10 J. 

[si, Surveyor, for any neglect of duty not ſpecified, for- 
feits from 5 J. to 15. at the diſcretion of juſtice or juſtices hav- 
ing juriſdiction.] 

[J 68. Aſſeſſment not paid ten days after demand may be le- 
vied by diſtreſs, by warrant of one juſtice; on default of diltrels, 
the party committed till aſſeſſment and coſts paid, ] 


By the ,. 22 Car. 2. 12. The owner of a waggon, Sc. (if not 
employed for carrying hay, ſtraw, corn [wunthreſbed }, or about 
huibandry, or for coals, chalk, timber for ſhipping, materials 
for building, ſtones, ammunition for the king's ſervice) travel- 
ling in the high-way with above five horſe-beaſts at length, un- 
leſs by pairs, ſhall forfeit for every offence 404. a third to the 
ſurveyor, a third to the poor, a third to the informer, to be le- 
vied by diſtreſs and ſale, &. on warrant to the high conſtable or 
other officer. 

By the /. 3 & 4 (or 3) V. & M. 12. The juſtices of peace, 
at quarter-ſethons at Eaſter yearly, ſhall ſet the prices of land- 
carriage and certify them to the mayor, or other chief officer of 
every market town; and a carrier taking more forfeits to the 
party grieved 5 /. to be levied by two juſtices of peace, by diſtreſs 
and ſale, &c. 

By the /. 75 & 8 V. 3. 29. The owner of a waggon, c. (not 
employed ut ſupra by the ff, 22 Car. 2. 12.) drawn with more 
than eight horſes, or eight oxen and an horſe, or fix oxen and 
two horſes, or ſix horſes and two oxen, or four oxen and four 
horſes, which ſhall draw in pairs in double ſhafts, or a pole be- 
tween as coaches, ſhall forfeit 404. only for every offence, two 
thirds for the high-way, a third to the informer, to be levied by 
diſtreſs of one ot the horſes or oxen by the conſtable, ſurveyor or 
overſeer, and on non-payment in three days with charge, Sc. by 
fale. And the penalty ſhall be levied by warrant of one juſtice, 
Dc. and paid to the ſurveyor only, who ſhall account for it on 
oath at the ſpecial ſeſſions, and pay it only to the pariſh where 
the offence was. And any perſon compounding with or taking 
of a waggoner, Cc. any ſum of money by way of reward, Ec, for 
any offence againſt this ſtatute, forfeits 40 J. a moiety to him who 


ſues, a moiety for the repair of the highway, 
E 


47 


{C. 10.) 
To reſtrain 
Carriages. 
[This is 
omitted in 
the ſte 
6 Anne29.] 


at 


CHIM I N, 


By the f. 6 Ann. 29. If above ſix horſes or beaſts in length 
forfeits 5 /. a moiety to the ſurveyor, a moiety to the proſecutor, 
if an inhabitant, to be levied, c. 

By the /. 9 Ann. 18. Any perſon may ſeize any or all the 
horſes or beaſts of the offender, and deliver them to the pariſh 
officer, who on non-payment in three days, by warrant of one 
juſtice may ſell, &c. ut ſupra. | 

By the ff. 5 Geo. 12. The owner ſhall forfeit all horſes, c. in 
a waggon for hire above ſix, and in a cart, &c. above three. 

(By I. 13 G. 3. c. 78. %. 56, 57. 

Waggons with 9 inch wheels to be drawn by 8 horſes. 


6 inch rolling 9 inches 7 
6 rolling 6 - — 6 
| Leſs than 6 — - 5 
Carts with 9 inch wheels, to be drawn by 5 
6 5 4 

Leſs than 6 - . 


Carriages on 16 inch wheels or rollers, any number, 

For every horſe above the number, owner, forfeits 5 /. driver 
not owner 105. to informer. Information before juſtice muſt be 
in three days, action in one month, and informer muſt give no- 
tice on the day the offence is committed of an intention to com- 
plain. If offender lives remote, juſtice may diſmiſs complaint, 
and leave informer to his remedy by action. } 2 

[/7 58. Michaelmas quarter- ſeſſions may licenſe an increaſed 
number of horſes, up hills, or in roads not turnpike. ] 

C/. 59. Juſtices may ſtop proceedings, on oath of credible wit- 
neſſes, that a carriage, by reaſon of ſnow or ice, could not be 
drawn by the number of horſes allowed.] 

[Number is not limited for one ſtone, rope, piece of metal or 
timber, or the kings' artillery or ammunition. ] 

[Two oxen to be conſidered as one horſe. So alſo by ff. 
13 Geo. 3. c. 84. 67.1 

(By /. 13 Geo. 3. c. 84. Five truſtees of turnpike may erect 
weighing- engine; and for weights exceeding the following, for 
the carriage and loading 

Summer. Winter. 
Toa: Cut. Tons Ct. 


Waggon, 16 inch rollers, 8 0 7 © 
9 inch rolling 16 6 10 6 o 
9 inch, „ 6 0 5 10 
6 inch rolling 11, 5 10 5 © 
| 6 inch, 1 8 4 5 3 15 
Waggons leſs than 6 inch, - 3 10 3 0 
Cart 9 inch, - 3 © 2 I5 
212 8 

Leſs than 6, - - I 1 I 


| 0 7 
From iſt May to laſt Octaler, ſummer ; the reſt winter. X 
or 


S HIN 


Cut. 2. d. 
For not above 2 Ce 2 


5 © 6 
10 pover-weight, < 2 6 P per cut. 


15 | T0 
above 15 20 © 
(This by 14 Ges. 3. c. 82.) 
2. Keeper of gate at engines to weigh all loaded carriages 
that he has reaſon to ſuſpect, on penalty of 5 L. 

V3, 4. Truſtee, creditor, clerk, treafurer, or ſurveyor, may 
oblige carriage to go back 300 yards to be weighed, tendering 
16. Turning places to be made within 300 yards of engine. 
Liſt of ſuch perſons at each engine. Driver refuſing to return, 
ſorfeits 40 5. and any perſon may drive carriage back.] 

Vs. Theſe weights extend not to carriages employed in 
hutbandry only, or carrying only manure, hay, ſtraw, fodder, 
or corn untineſhed. Where lime or manure is allowed to paſs 
toll-free, or for leſs toll, the carriage and loading may be werghed, 
and pay for over-weight. (And by 14 G. 3. c. 82. they {hall 
not be weighed). ] 

[J 7. Quarter-ſeſſions, on complaint of ene juſtice, two cre- 
d:tors, or two truſtees, may ſummon clerk, furveyor, and trea- 
ſurer of turnpike, to ſhew caufe next ſeſſions, why engine ſhould 
not be crected, and order it to be erected; and truſtees thall 
erect it forthwith, and treaſurer pay for it out of the tolls.) 

[ /. 8. Where two turipike roads meet, they may join for an 
engine.] 

VJ 9, 25. No compoſition for carriages with wheels leſs than 
ſix inches broad, and unlefs the fellies and tire lie Nat. ] 

DJ. 10, Perſon unloading goods before they come to the en- 


gine, or loading after they have paſſed it from carriage or horſe 


belonging to or borrowed by the carrier, to avoid the 205, fer 
hundred weight toll; or if he thail fo unload, in order to carry 
conſiderable quantities of goods thro' the ſame day, and thereby 
pay leſs toll than if they had not been ſo unloaden; on convic= 
tion before one juſtice, on oath of one witneſs, owner forſcits 
5 J.; driver, not owner, ſhall be committed to houſe of cor- 
rection for one month.] 

LJ It. Driver turning out of road to avoid weighing, if 
owner, forſeits from 5 J. to 205.3 not owner, 50. to 109. 

6 13, 14, 15, 16, 18, 19, 20, 21.— 

* 91 4 with 9 inch v 1 „ And up hills 10 horſes. 

6 6 riſing 4 inches 7 


leſs 4 in a yard (with 5 
carts 9 5 permittion of 6 
6 4 truſtees and 5 

leſs 3 quarter-ſeſſions) 3] 


(Carriages with 16 inch rollers, any number, ] 

In deep ſnow and ice, any number.) 

[On road where there is a weighing engine, any number.] 
Vo“. III. . { Hortes 
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CH IM IN 


[Horſes in 9 inch carriages to draw in pairs, except an odd 


horſe, or not more than four; for every offence owner forfcits 
5 J. (driver, not owner, 20-5.) to the informer. Proſecution be- 
fore juſtice muſt be commenced in three days, action in one 
month, and notice given to the driver on the day of the offence. 
If offender hves remote, juſtice may diſmiſs complaint, and leave 
informer to his remedy by action.) 

[Horſes in carriages with wheels under nine inches ſhall not 
draw in pairs, except with fix inch wheels authofized by turn- 
pike-meeting, and carriages with two horſes only. Nota, no pe- 
nalty here mentioned.) 

[Perſons acting as driver with more horſes, or with carriage 
not marked, may be carried before one juſtice, and forfeits from 
5 J. to 105.] | 

[A so. Juſtices in Wales may augment the number of horſes 
at /ichaelmas quarter: ſeſſions.J 

J 17. Taking off horſes, or altering diſtance of wheels be— 
fore coming to gate, forfeits 5 /. before juſtice; one witneſs. ] 

LV. 22. Truſtees may mitigate high (prohibitive) tolls as to 
ſix inch wheeled carriages, fo as not to take more than for wag- 
gons drawn by four, and carts drawn by three horſes, (And by 
14 G. 3. c. 82. within ten mites of London may mitigate theſe 
tolls for all carriages. )] 

J. 23. Truſtees, &c. to take one half more than the tolls im- 
poſed, for narrow wheeled carriages, and after Miehaclinas 1776, 
double toll.) | 

J 24, 25. No exemption from toll by virtue of former acts 
to be claimed, unleſs for fix inch wheels, (except for carriages 
uſed in huſbandry only,) and unleſs the fellies and tire lie 
fat.) 

[J 26. Carriages on ſixteen inch rollers toll free ſor one 
year, and by 14 C. 3. c. 82. for five years, and then pay only 
half toll.] | 

J. 27. Chaiſe-marine, coach, landau, berlin, chariot, chaiſe, 
chair, calaſh,: hearſe, carriage wit the king's ammunition or ar- 
tillery, carriage with one horſe or two oxen, and nine inch 
whecled carriage, with one piece of ſtone, metal, timber or rope 
not included.] 

J. 28. Perſons taking advantage of any exemption fraudu- 
lently, forfeit from 5 J. to 404. ] 

J 29, 30. Truſtees at a mecting'on a month's notice may 
reduce tolls, with conſent of five-fixths in value of the creditors; 
and advance the tolls again.] | 

[fe 31. Truſtecs on a month's notice may let the tolls to the 
beit bidder z if he takes more or Ilefs3 tolls than directed, he for- 
feits 5 J. and the contract: other gate-xecner forfeits 405. 

DJ. 34. No ſide-gate thall be erected but by nine truttces, on 
twenty-one days notice; and no perſon ſhall pay at croſs or ſide- 
gate, unleſs he goes 100 yards on the turnpike road, or (by 
14 C. 3. c. 57.) except ſpecified in forme former ſtatute.) 


HIM. 


{ //. 35+ Perſon ſubſcribing to turnpike may be ſued for non- 
payment.) 

[Vs. If truſtees erect turnpikes contrary to their power, 
quarter- ſeſſions may ſummarily determine, and order ſheriff to re— 
move them. ] 

[Va, 53. Mortgagee in poſſeſſion of turnpike, ſhall account 
on oath, on ſourteen days notice, on pain of 10/4, to be recovered 
before one juſtice, and applied to the roads; and if he keeps 
poſſeſſion after he has received what is due, he foricits double the 
ſarplus received, and treble coſts.] 

[ / 54+ If gate-keeper dies, two truſtees may appoint another 
till next meeting. Gate-keeper removed, refuling to deliver 
poſicthon of houſe, &c. in two days, or the wife of one dead in 
four days, one juſtice may order conſtable to turn them out, and 
put the new one in poſſeſſion.] 

[J. 45, 55. Clerks, treaſurers, &c. ſhall deliver up accounts 
and papers, on ten days notice from live truſtees, or fortcit 207. 
and gate-kceper's account for money unaccounted for on pain of 
51, to be recovered before one jultice, ] 

[J 56, Gate-keeper ſhall not be removed as a paupcr, unleſs 
actually chargeable. No ſettlement gained by gate-keeper, or 
renting tolls and reſidence. Tolls and toll-houte not rateable.) 

J. 57. Gate-keeper ſuſſering carriage with too many hor- 
ſes, or without name, Cc. and not informing in a week, for- 
tits 40 .] | 

V. 60. No toll to be paid for carriages ſolely employed in 
carrying materials to repair the highway. ] 

[ /. 66. A table of tolls ſhall be put up at every turnpike, 
and truſtees ſhall ſee that the weighing-engines are in order.) 

J 69, From Michaelmas 1776, the tire ſhall be counter- 
ſunk, ſo that the nails ſhall not riſe above the ſurface, which 
thall be quite flat.] 

St. 16 G. 3. c. 39. Repeals the clauſe in 13 C. 3. c. 84. 
relating to counterſinking the nails: and enacts that fix inch tire 
of wheels not deviating more than one inch from a flat ſurface 
ſhall be deemed flat.] 

The act 13 G. 3. c. 84. Except ſuch parts as have been 
varied, altered or repcaled, by any fublequent acts of parliament, 
and except ſo much thereof as gives an additional term of five 
years to acts for repairing particular turnpike-roads, ſhall be 
taken to extend to all acts of parliament which have been made 
lince the time of paſſing that act, and which ſhall hereafter be 
made, for amending and repairing any turnpike reads within 
England, St. 21 C. 3. c. 21.“ 


By the f. 5 El. 13. The ſurveyor, within a month aſter an of- 
fence againſt the /. 2 & 3. L. &. . 8. or this act, ſliall pre- 
lent it to the next juſtice of the peace on pain of 405. who ſhall 
certify it to the next quarter-ſeiho:s, on pain of 5 J. where tic 
Juſtices of peace may inquire and fine for the ſame, as they think 
mcet.— So by tlie /. 22 Car. 2. 12. within a month aſter any 


deſault, Se. 
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By the /. 22 Car. 2. 12. Surveyors and conſtables ſhall put 
all acts in force for the repair of the highway in execution, on 
pain of paying if convicted of neglect before any juſtice of peace 
by one witneſs, or view of the juſtice, what the juſtice ſhall 
impoſe not excceding 405. to be levied by warrant, &c. to the 
high conſtable, Sc. by diſtreſs and ſale, &c. for repair of the 
highway. 

By tke f.3& 4 (or 3) W. & M. 12. Surveyors, in fourteen 
days after office accepted, and every four months after, ſhall 
view a'l roads, bridges, Sc. in the pariſh to be repaired by the 
parith, and pretent on oath the condition he finds them in, on 
pain of 5 /. unleſs he be excuſed by two juſtices of peace. And 
at the ſpecial ſeſſions, Cc. thall make preſentment on oath, &. 
and ſhall give account of what money received, and how dif- 
poſed of, and the reſidue deliver to the next ſurveyors, on pain of 
double the value, to be levied, &c. And the ſurveyors, for every 
neglect againſt this act, ſhall forfeit 40 5. to be levied, &c, 

So, by the . 1 Geo. 52, Surveyors thall view, c. and give 

account in writing on oath of the defects of the high-ways, and 
of the neglects of labourers and of thoſe who ought to find la- 
bourers or teams, Sc. on the ſame pain as is for refuſing the 
office. 
(By flat. 13 C. 3. c. 78. ff. Go. and flat, 13 C. 3. c. 84. 
Fe. 68. owner's name and abode ſhall be painted in large legible 
letters, on conſpicuous part of waggon, &c. and on doors of 
coaches, Cc. let to hire; and waggons, &c. travelling ſtages, 
Mall have carmen lage 40agg9m; and perſon uſing it without, or 
painting falſe inſcription, torteits 5/. to 20s.] - | 

[LJ 61. and by flat. 13 C. 3. c. 84. J. 40. Driver riding in 
his waggon, unleſs ſome other on foot or horſeback to guide, or 
he has reins to conduct the horſes, or who by negligence hurts 
any perſon, or gces on the other fide the fence, or is fo diſtant 
that he cannot direct, or by negligence interrupts the paſſage, or 
driver of empty waggon who refuſes to make way for coach, Sc. 
or loaded carriage; whoever drives a coach let for hire without 
name, or refuſes to diſcoyer owner's name, forfeits on convictio! 
before one juſtice, by confeiſion, view or oath, 20.5. if owner, 

10, if not; or commitment for one month, or till payment; 
and may be apprehended without warrant, to be carried before 
juſtice; if he refuſes to diſcover his name, may be committed 
for three months, or proceeded againit by deſcription, without 
name.] | 

[V 62. Two juſtices may hold ſpecial ſeſſions when they 
pleaſe, giving notice to the other juſtices in the limits. 


(c. 12.) By theft. 5 H. 13. Any juſtice of peace on his own know- 
Vreſent== Jedge may, in the optn general ſeſſions, make preſentment of an 
ment 9-02 highway out of repair, or any offence againſt this act, or the 
inflice of „. 2 & 3 Ph. & AI. 8. which ſhall have the effect of a preſent- 


beace. ment by twelve men; and the juſtices of peace at the ſame 
ſeſſions 


CHIMES 


ſeſſions may fine, Ec. ſaving to the party his traverſe, Vide 
2 Sand. 157. MKeel.g 34. 

he preſentment of a juſtice may be traverſed generally. Rex 
v. Fuftices of Wilts, T. 4 G. 3. 3 B. M. 1530.] 1 By. 
Rep. 467. 

if — traverſes, he admits it to be an highway, and that 
it ought to be repaired, as well as upon an indictment, X. 
4 Mot. 38. Sho. 270. 

So he cannot traverſe the want of repair, for that is deter- 
mined by the juſtices. R. Keel. g. 34. 

And if the jury find upon the traverſe, that the high-wway wants 
repairing, but that it is net an highway, the laſt words ſhall be re- 
jetted. R. 4 Med. 38. 

And therefore, if the inhabitants preſented ought not to repair, 
they ſhould plead, reparare non debent. 4 Mod. 38. 

[By fl. 13 C. 3. c. 78. ff. 24. juſtices of aſſize, of counties 
palatine, and of grand ſcihons of Wales, on view, and juſtice 
of peace, on view or information on oath of ſurveyor, may pre- 
ſent highway cauſeway or bridge, not m repair, or any offence 
againſt this act. Traverſe ſaved. Offenders may be. fined, 
Quarter-ſeſhons may order profecution at expence of the limit.) 

[/ 25. Juſtices in ſpecial feſhons may order what road ſhall 
he firſt repaired, and how.] 

LV. 26. They may order direction poſts where ſeveral roads 
meet, and graduated and direCtion-poſts at waters; and to by 
ft. 13 G. 3. c. 84. ff. 41. may the truſtees on turnpike- roads; 
and alſo order mile-ſtones; and if ſurveyor neglecls to erect 
or repair for three months, he torfeits 205. 


By the /. 2 & 3 Ph. & A. 8. and the ft, 5 El. 13. fines, aſ- 
ſeſſed at the quarter- ſeſſions for offences againſt thoſe acts, hall 
he eſtreated by the clerk of the peace, who thall deliver one part 
of the eltreats indented to the conſtable and churchwardens 
of the pariſh, the other to the high conſtable, who thail levy 
the ſame by diſtreſs for the repair of the highways, and if no 
diſtreſs, or he pay not in twenty days, he ſhall pay double. 

And the high conſtable ſhall yearly account, on pain of 405. 
and the conſtable and churchwarden may call him or their pre- 
deceſſors to account before two juſtices of peace, who may com- 
mit till the arrears are paid, allowing 8 d. in the pound tor col- 
lection, and 12d. to the clerk of the peace, 

By the ff. 18 El. 10. fines for any offence againſt this act fall 
be levied by diſtreſs and ſale, as fines and amercioments in leews, 
of which the juſtices of peace at ſeſſions, and the ſtorryards 
of leet, ſhall have cogniſance. 

By the ft. 22 Car. 2. 12. any convicted of reßſting exocution, 
or reſcuing diſtreſs, &c. ſhali torteit 40 f. and o non-paynont 
in ſeven days, ſhall be committed to gael by any jullice of prace 
ucar, till payment, for repair cf che highway. 

All preſentments {hall be in the county where the HH, ν vas. 

E 3 By 
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e HIM IN. 
By the 5. 3 & 4 (or 3) V. & M. 12. no fine, ſhall be 


returned into 4 rf. — but paid to the ſurveyor {or repair of 
the highway. And if a fine impoſed on a pariſh be levied on one 
or mo e inhabitants, on complaint, two juſtices of peace at ſpecial 
ſeſſions may cauſe a rate for reimburſing him, which being con- 
firmed by two juſtices of peace, the ſurveyor may collect and 
levy within a month and pay to him. 

And none ſhall be puniſhed by this act, unleſs proſecuted in 
fix months after offence. And all offences ſhall be determined in 
the county, 

By the . 1 Geo. 52. if any fine, Qc. be miſapplied by any, he 
ſhal! forfe't 5 /. to him who informs thereof, to be levied by 
diſtreſ; and ſale, &c. 

And the ſurveyor for neglect of duty by this act, ſhall forſcit 
40 f. to be levied and diſpoſed ut /rpra. 

If the defendant upon an indictment be fined, he ſhall not be 
thereby diſcharged, but a Mringas gocs in inſinitum, till the way 
be repaired, R. 1 Sal. 35 8. 

But where a contract is made for performance of that which 
the juſtices have ordered, in the removal of filth, &'c. the juſtices 
cannot compel a performance of the contract, but the order for 
it ſhall be void. X. Ray. 433. 

50, notwithſtanding cheſe ſtatutes, a man may be amerced in 
a lect for not ſcouring a ditch in a highway. R. Ray. 250. 

By,. 13 Ges. 3. c. 78. //. 47. no fine, c. for not repairing 
highway, and not appearing to indictment, ſhall be returned into 


exchequ- r, but paid to ſuch perſon near hs highw ay as court im- 


poſing ine ſhall direct, to be applied in repair; not accounting, 
to forfeit double, Fine impoſed on pariſh, levied to one or more 
perſons, ſpccial ſeſſions may order aſſeſſment to reimburſe, Sc.] 

LJ. 53. and by ff. 13 C. 3. c. 84. J. 39. perſons damaging 
banks, bridges, poſts, Te. forfeit on conviction by one juſtice, 
by one witneſs, or view of juſtice, from 5 J. to 105. or be 
committed to hard labour, from one month to ſeven days.) 

. 54+ Juſtices of corporations to act within their juriſ- 


dictions, ] 
[/ 65. On inditment or preſentment, the court may order 


either party to pay coſts. ] 


J 66, It pariſh-meeting agree to proſecute or defend, the 
ſurveyor may charge the expences agreed to at a meeting, or al- 
lowed by a juſtice, in his account.] 

J 57. Notice of pariſh- meeting muſt be given in church the 
Sunday preceding, and in writing fixed on the doors three days 
before the meeting. J 

V 69. Surveyor is a competent witneſs in all caſes. ] 

LJ. 70. The terms in the ſchedule to be uſed with neceſſary 
variations cnly, and no 1 taken for want of ſorm; and 
ſo by 13 G. 3. c. 84. /. 7 * 

DJ. 72. Perſons refiſting execution of this act, reſcuing di 
trets, or conſtable not obeying warrant, forfeit from 10/, to 
40 6. or to be committed for three months, or till payment. 50 
by /f. 13 G. 3. c. 84. J. 75+] 
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73. Penalties and forfeitures, and coſts and charges, (not 
otherwiſe directed) to be levicd by diſtreſs, half to the informer, 
half to ſurveyor for repair; if ſurveyor informer, all for repair: 
for want of diſtreſs, party to be committed for three months, or 
till payment. If offender lives in another juriſdiction, any juſ- 
tice where he lives, may, on copy of conviction or order proved 
on oath, grant diſtreſs, or commit as aforefaid. So by 13 C. Jo 
& 84. J. 76, 78.] 

[J 74+ No perſon to be diitrained till fix days after he 
is ſerved with the order. So by . 13 C. 3. c. 84. G 77. 

J 75+ Proſecutor, if the penalty is 40 7, may proceed hefore 
a juſtice, or by action; if he recovers ſhall have double colts. 
So by ff. 13 C. 3. c. 84. C. 79. 

J 76. Only one recovery for the ſame offence, Ten days no- 
tice of action; action muſt be commenced in a month. So 
by ff. 13 C. 3. c. 84. fe 79+] 

DJ. 77. No conviction but on conſeſſion, oath of one witneſs, 
or view of juſtice in caſes mentioned. An inhabitant is a com- 
petent witneſs; ſo by /. 13 C. 3. c. 84. J. 74 and juſtice may 
act, tho' a creditor or truſtee. ] 

/ 78. Juſtice may adminiſter oath to any perſon for better 

diſcovery and execution. By. 13 C. 3. c. 84. J. 84. juſtice 
or truſtce may adminiiter bath.) 
[J 79, 80. Diſtreſs ſhall not be unlawful, nor the parties 
treipaſſers, for want of form, nor the parties diſtraining traſ- 
pailers ab initio, for ſubſequent irregularity z but party 24grieved 
may recover ſatisfaction for the ſpecial damage by action, but 
not if tender of amends is made before action brought; if 
no tender, defendant may before iſſue joined, pay money into 
court. 50 by /. 13 C. 3. 84. ff. 80, 81.) 

[/ 81. Any perſon aggrieved may appeal to any quarter- 
leſhon, giving notice fix days aſter cauſe of complaint, entering 
into recopnizance in four days alter notice, to uy it, and abide 
order, Juſtice, on ſuch notice, to return all proceedings to 
quarter-ſeſhon, under penalty of 5 J. Quarter-ſethon to deter- 
mine finally, and award coſts to either party, Proceedings not 
to be quathed for want of form, or removed by certiorari, No 
appeal from conviction, unleſs the party for penalty or forieiture 
ſhall at the time, if preſent, if not, in tix days, give notice, and 
enter into recognizance. So by,. 13 G. 3. c. 84. . 82, $3.) 

J 82. Action for any thing done in purſuance of this act, 
muit be proſecuted in three months, and in the county where fact 
committed: defendant may plead general iſſue, and give act and 
ſpecial matter in evidence; and, on verdict for him, nonfaft, 
&c. treble damages. So by /. 13 G. 3. c. 84. J. 85. and 
we action may be brought in the county where the defendant 
reſides.] 

By fe. 13 G. 3. c. 84. . 33. if turnpike- road is indlicted, the 
court may proportion the fine betwecu the inhabitants and 
the turnpike, 

J. 42, 43. Perſon deſtroying turnp! 
any bar, &c. erected to prevent painug without paying 
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any weighing-enzine, or reſcuin.g offenders, are guilty of felony 

and may b. t.a morted for teven years, or impriſoned for three 

years, and may be trie in eh adjacent county; and the damage 

hell be nde good by the hiunired ; but if the offender is con- 
red in re months, they ihall be repaid. ] 

% 47. Five Uuſtces muy uirect indictments for nuſances at 

@ expence 0. the trovikez hat not unieſs upon the conſeſſion 
ot oficndcr, or that a witnei ca be had. 
us Inlormation to favour offender is fraudulent,” and 
a juſtice may proceed, ap-rhere had been none, ] 

[/7. 04. In an by or agaiult truſtee, th! act or copy 
of order of his appointment, and cvidence of his acting, ſha!l be 
proof his being truilec. ] | 

[V 73- Conſtabie, &c. refuſing or neglecting to execute, act, 
or to deliver a penalty, and ſurveyor, Cc. neglecting for one 


# 


weck after the offence to inform, forteit 10 /, } 

id . 

: * . * 
1 (c. 14.3) By the /. 22 Car, 2. 12. juſtices of peace at ſeſſions may in- 
1 Jetices of quire of the value of lands given for repair of the highway, and 
* da, Order improvement aud employment according to the will of the 


) cha.ity for donor, unleſs given to a college or hall of an univerſity, which 
| repaiz of an hath a viſitor of its on. 

* [By . 13 G. 3. c. 78. e 52. juſtices in ſeſſion may inquire 
of lands given to repair highways, and order improvement ac— 
cording to will of donor, 1! perſons intruſted are iaulty ; except 
1 the lands are given to a colluge, Cc. which has a viſitor. ] 


(D) Piivate Wap. 
(D. 1.) What ſhall be. 


1 A Private way is ſuch as goes to a church, houſe, vill, or 
? clole; and is nat common for all the king's ſubjects. Per 
Flale, 1 Vent. 189. Vide ante, (A. 1.) 
do it may be from a mcadow, or cloſe, to a ſtreet. 20 Af}. 18. 
Or, to an highway, 


| So it may be from one part of a cloſe, acroſs the ground of 
4 another, to another part of the ſame land, Med. Ca. 3. 
i go it may be through or acroſs the highway to ſuch a cloſe, 
1 R. Næy 
i But a man cannot have a way from one part of the lang 
1 of another to another part. R. Mod. Ca. 3. 
bl. | 
5 (D. 2.) How claimed, a 
if „D. 2.) A private way may be claimed by preſcription, reſervation, or 
„ Pu preſci;p- grant, or for neee ſſity. Jod. Ca. 3. 
. da,. It a man preſcribes for a way, which is now plowed up by the 
1 plaintitf who aſſigned inſtead of it a new way, which hath been 
lt, uſed an, it fhell be a good excuſe for uſing the new way. R. 
" fer 3 J. Til. 142. 1 Brownl, 212. 

2 A man 


CHI MN © 6 


A man may preſcribe for a way to a church, market, &. 
thro' the cloſe of another. Bro. Chimin 2. 

But it is not good, if he preſcribes for a paſſage ; for that does 
not import a way by land, but a way by water. N. “. 163. 
1 Brownl., 216. 

If he ſays, that the way is appendant or appurtenant ; for it is 
not an intereſt, but an eaſement. R. JJ. 159. 

If he does not ſay 4 guo termino ad oven; the way goes. R. 
Yel. 164. 1 Bretunl. 6, 216. R. Med. Ca, 3. Bro. Chimin. 6. 

And that the way is for men, horſes, or carriages. X. 
Tel. 164. 1 Brownl. 216. 

For, if he claims viam equeſirem & ped; rem for carriages, 
without ſaying, and for carriages, it is not well, 3 Les. 13. 

If he ſays that the way goes from B. to a rectory ; for the 
terminus ad quem is uncertain. . 2 Leo. 10, 

That it goes from B. to a cloſe adjoining to a meſſuage in 
B. without ſaying in what pariſh the cloſe was; for, tho' the 
meſſuage was in B. perhaps the cluſe adjoinining was not. R. 
Lit. 1 528, | 

That it goes de quadam peoi terre cont. 4 acras ; for pecia ter- 
re is uncertain. R. after ver. 7, Lit, 124. 

So, if he ſays, that he is ſeilei of B. and has a way trough 
the cloſe of the plaintif to the 7humesz for he ought to ſay, that 
he has a way from B. tllrougli the cloſe of the plaintiit 0 
the Thames, R. Mad. (a. 3. 

Put if he preſcribes for a way from A. through a cloſe in B. to 


the town of B. or to . it will be weil ; for the town of B. fl, II 


be intended the place where the houles continue. R. Lat. 150. 

50, if a leſſee preſcribes for a way, he ought to make a 4 ood 
title to himſelf from his leſſor; and therc{ore, if he pleads 4 'o4 
to him Jabendum a die dat. md. prodif. it thall be bad ; tor it wis 
by indenture, it ouglit to be fo pleaded. N. Zur. 23. 

But a man, who preſci es for a way thront. vine of 
B. need not ſay how many acrcs it contains. . Chin to, 


So a man may claim a way by grant; as, if A. gits that B. 
Mall have a way through ſuc!t 2 cloſe, 

So, if A. covenants that B. tha'l enjoy ſuch a way, it amouats 
to a grant. R. 3 Lev. 395. 

If a man ſeiſed of Zlack-arre nd M hiteencre, uſes a way thong) 
I hite-acre to Black-acre, after acds grants Blork-ocre, vol coll 
ways, Sc. this way theo! }Zite-acre ſhall pais co the grantee, 
Abd. Ca. 3. 

So, if ſeiſed of two acres to which a way is aypartenant, he 
grants one acre, wit mall ways, Se. the way Hal, be granted, 
ſod. 

So, if a way be appurtcnant to land, by a l-2\2 of the land 


the way paſſes to the leſiee, without an expreſs grant. Per 


3 J. 2 Cre. 190. 

So, if a way be of neceſſity, the grantee of the land ſhall have 
it without a grant of the way; as, if a min enf-o.fs another 
of land, which was encompaſſed by his other land, the feofire 

{hail 
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ſhall have a way over we other land, without any grant. R. 
2 Cro. 170. R. Aad. Ca. 4. 

So if there be not another w: ay convenient. R. 2 Co. 170, 
2 Rcl. 60. J. 20 

But if a man bargains and ſells land with a way to it, the way 
does not paſs; for the bargain and fale conveys only an uſe, 
and there cannot be an uſe of a way created de nano. R. 


2 Cro. 190. 


So if a man has land, ſurrounded by the lands of another, he 
Hall have a way thro' the land of the other, for the neceſſity. 
R. Mud. Ca. 3. Hide ante, (D. 3.) 

So, if a man has title to a wreck, he has a right to have a way 
over the land of another where the wreck hes, 10 take it, of ne- 
ceſſity. R. Mad. Ca. 149. 

A man, who uſes navigation, has a right to a Way over 
the land next the river where he navigatcs, if there be occaſion. 
Ald. Ct. 163. 

A way of ncceſſity ſhall not be loſt by unity of poſſeſſion. R. 
Lut. 1489. 

But, where a w ay is claimed for neceſſity, it will be a good 
plea, that the plaintiff has another wav. N. Mod. Ca. 4. 

Otherwiſe, where cla:med by grant, or preſcription, fo, 


Ga. 4» 
(D. 5.) How it ſhall be uſed. 


If a man, upon a leaſe to A. for years, reſerves a way to him- 
ſelf thro' the houſe of the leflee, to a back-houſe ; he cannot uſe 
it but at ſeaſonable times, and upon requeſt. D. 1 Vent. 48. 

So, if a feoffor grants to a feoffee a way acroſs his backſide to 
a houſe and back again, he c:nnot uſe it to another place. K. 
1 Rel. 391. J. 20. 

So, if he grants a way from D. to Black-acre, and the feoffee 
afterwards purchaſes lands adjoining to Black-acre; he cannot 
juſtify the uling tie way to thoſe lands. R. 1 Rel. 391. J. 50. 
R. 1 11:4. 190. 

And therefore, in treſpaſs if the defendant juſtifies for a 
way to Black-acre, the plaintiff in his replication may ſhew the 
ſpecial matter, that he uſed the way to lands adjoining to Black- 
ecre, I Rial. 291.1. co. R. Lute. 113, 4. 

But if the plaintiff replies, that the defendant uſed the way to 
Black-6cre, and thence to the other lands, it is bad. R. 1 Rel. 
391. J. 40. 

But if A. has a way thro” the land of B. who plows up the oi! 
where the way was uſed, and leaves another part of the ſame 
cloſe for a way; 4. may ule the antient track, and need not go 
where the way is aſſigned de novo, K. Noy, 128. 


D. 6.) 
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(D. 6.) By whom it ſhall he repaired, 


The grantee of a way has power to amend it, as incident. 
Godb. 5 3. Semb. 1 Sand. 323. 

But if a man grants a way thro' his cloſe to another, the 
grantor is not bound to keep it in repair, if it be foundrous. 
1 Sand. 322. | | 

If a man be bound by preſcription to the repair of a way, he 


need not keep it in ctter repair than it always was. Md. C. 
163. 1 Sal, 358. 

But if it be impaſſable, a paſſenger may break the fence, and 
go extra viam as much as is neceſſary, to avoid the bad way. 
Fen. 290, 7. 

*But if the grantor be not bound either by preſcription or his 
own agreement the grantze cannot juſtify going over the grantor's 


ground though the way be impaſſable. Doug. 719, (732.)* 
(D. 7.) Remedy for not repairing it. 


If a common way to a church, vill, Cc. be out of repair, he 
who ought to repair it may be indicted for it. Ad. Cr. 163. 

And if he be convicted upon the indictment, the court will 
not ſet the fine till the juſtices of peace certify, that it is well re- 
paired. Ao, Ca. 163. 

And if he be fined before the way be repaired, yet a αν 
in infiuitum ſhall afterwards go againſt the party till the therifF 
certify, that the way is in good repair, Per tilt, Mad. 
Ca. 163. 


(D. 8.) Obſtruction, 


If a private way be obſtructed, an action on the caſe lies, 
Vie Aion upon the Caſe, (A 2.) 

If ke, who has the way, has a freehold, and alſo he who has 
the land in which, c. an aſſize lies. R. 3 Leo. 13. 

And it is ſuificient to ſay, gud ahſtruxit, or, o5fftupavit, gene- 
rally, without ſaying how, viz. by a ditch, fence, Sc. N. 
3 Leo. 13. | | 

If a way be thro” the yard of another, who eretts a gate to his 
yard, he who uſes the way may juſtify the breaking of the gate 
ſo erected, thro' which he could not paſs, without ſaying, that 
it was locked. R. upon demurrer, 3 Lev. 93. 
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Vide Advowhn.—Diſmes, (E. 1.)—Eſgliſe, per Totum.— Prubibi- 
tion, F. 3.— 8. 2, 5. — Aare Impedit, (A.) 


Freehold of the Church. 
Vide Eſgliſe, (G. 1.) 


Pariſh Church. 
Vide Eſglife, (C.) 


Repairs and Omaments of a Church. 
Vide Ejgliſs, (G. 2.) —Probibition, (G. 2.) 


Scats in a Church. 


Vide 47: ien the Caſe for a 4 1 98 4 .—3.— Ec. 
(G. 2. | 


CYLrLcHwarDens. 
Vide Eſeliſe, (F. 1, 2, 3.) 
Thurch Pard. 
Vide Cemetery, (A. 1, Cc.) Ege, (F.)—Probibitien, (G. z.) 
CINQUE-PORTS. 
Vide Alalement, (D. 355. Franc hiſee, (E. 1, &c.) 
CIRCUITY of ACTION. 
Vide Aftion, (H.) 
rn. 
Fide Burrough, (B. 2.)— Parliament, (D. 6.) 
CITY. 


Vide Burrough, (B. 1.)—Ceurts, (O. 1, &c,—P. 1, &c.)—Par- 
| liament, (D. 12.) 


he pac A+ wo 


Ser! 
Vide Canons. 


CLAIM? 


(A. 1.) Contfnual Clafm. 


F a difſeiſee, or ann; title to enter into the poſ- 

ſeſſion of another, maxes continual claim, his entry ſhali not 
be taken away by a deſcent afterwards from the diſſeiſor, or other 
tenant of the land. Co. L. 250. 

So the dying ſeiſed of the feoffee, or ther whe hes title, as 
well as of the diſſeiſor, and a deicent to |: car, does not take 
away the entry of hin who {cs continual claim. 2. 
L. 251. a. 

Continual claim is of . ume effi & as an entry; and the 
continuance in poſſeſſion ot the diſicifor is a new diſſciſin 2041 
quoties, Lit. S. 429, 430. 

And if he in poſſeſſion had only an eſtate-tail beſore, he has 
now a fee-fimple by diſſeiſin. Lit. S. 429. 


(A. 2.) How it ſhall be made. 


A man, who makes continual claim to prevent a deſcent, 
ought to go to the land or parcel of it, if he dare. Lit. S. 421, 

And make his claim upon the land. R. Mad. Ca. 44. 

And if he dare not, for fear of death, battery, or mayhem, 
he ought to go as near to the land as he dare, to make his claim, 
Lit. S. 421. 

Or, for fear of impriſonment. Co. L. 253. . 


(A. 3.) By whom, 


Continual claim ought to be made by him who has title to . Pu. 


enter. Lit. S. 416. feiture, 
And therefore, if tenant for life, remainder in fee, be diſſeiſed, 5 — 
claim ought th be made by him in remainder, id. (2. 2. f 


If he has right of entry, tho“ he has no title to the profits im- Lide Cendi- 
mediately, he may make continual claim: as, if lefſee for years, or 1. 
tenant by ſtatute merchant, ſtaple, &c. be ouſted, and tlie rever- 
boner diſſciſed, he in reverſion may make continual claim, tho? 
he is not entitled to the preſent profits. Co. L. 250. b. 

So continual claim by tenant for life is ſuilicient for him in re- 
verũon or remainder, Lit. S. 416. 


If 
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If continual claim be made by A. and then the diſſeiſor or hi: 
feoffee dies feiſed, and the land deſcends, and then A. dies; his 
heir, upon this claim, may enter. Co. Lit. 250. b. 

So, if a perſon who has right of entry commands his ſervant 
to make claim, and the ſervant comes to the land, and makes the 
claim, it is ſufficient. Lit. S. 433. | 

So, if the maſter dare not go nearer the land than D. and 
commands his ſervant to go to D. and make claim, and the ſer- 
vant does, it is ſuihcient, Hid. 

80, if a recluſe, a man languiſhing, or decrepid, command: 
his ſervant to make claim, and the fervant poes as near as he 
dare, for fear of death, &c, and makes claim, it is ſufficient. 
Lit. S. 434. 

Otherwiſe, if the maſter was of good health; for he did not 
do all that his malter dared do. Lit. S. 43 4 


(A. 4.) At what Time. 


By the common law continual claim did not avail, unleſs it 
was within a year and a day incluſive before the dying ſeiſed. 
Co. L. 255. 

But it was ſufficient if claim was once made within the year 
and day before the dying ſeiſed, tho' the diſſeiſor had poſſeſſion 
for twenty or forty years after the diſſeiſin. Lit. S. 427. 

And tho” after the claim made, the diſſeiſor enfeoffed a {trans 
ger, who died ſeiſed within the year and day, but before any new 
claim. Lit. S. 425. 

Yet by the ,. 32 H. 8. 33. If a diſſeiſor dies ſeiſed within five 
years after the diſſeiſin, the entry of him who has right is not 
taken away, tho' he did not make continual claim. 

But, if he ſurvives the five years, continual claim ought to be 
made, as at common law. Co. L. 256. a. 


When a deſcent ſhall toll an entry, unleſs it be avoided by 
continual claim. Vide in Deſcent, (D. 1, &c.) 
What ſhall be a diſclaimer, and the effect of it. Vide Di 


claimer, (A.—B.) 


(B) Claim to avoid a Fine. 


(B. 1.) How it may be made. 


BY the common law, a fine might be avoided by the entry of 
his claim upon record under the foot of the fine (which is 
now taken away) by a precipe gizzd reddat, brought of the land, 
by entry or continual claim. 2 ft. 318. 2 Led. 63. 
Cn. 358. ö. 

But by the /. 4 H. 7. It muſt be by lawful action or entry. 

And. therefore, a man may avoid a fine by an action com- 
menced within hve years after his right accrues, 


And 


And it is ſuſſicient, that the ation be commenced within time, 
tho! he has not judgment or execution till fever years, or after. 
Pl. Com. 35 8. b. ; 

So a man may avoid a fine by actual entry, where his entry is 
not taken away. 

By a claim to be heir, at the gate; if at the ſame time he en- 
ters upon the land, or houſe, tho' he does not make his claim 
there, Shin. 412, 

So, by his claim among his neighbours, as near the land as he 
can, when he dare not enter, and his entry was congeable, Pl, 
m. 358. 3. Vide ante, (A. 2.) 

But if an action was commenced, and afterwards diſcontinued, 
that does not amount to a claim to avoid a fine. D. 1 Vent. 4 5. 
R. Dal. 107. 

Nor an entry of his claim upon record ſb pede finis. R. 
4 Leo. 104. 

So the delivery of a declaration in ejectment does not amount 
to an entry. R. 1 San. 319. 1 Mad. 10. 1 Vent. 42. 

Tho' the defendant afterwards appears upon it, and confeſſes 
leaſe, entry, and cigſſer. R. 1 Sani. 319. 1 Vent. 42. 

There muſt be an actual entry to avoid a fine; and if the de- 
miſe is laid before the time of that entry, an ejectment cannot 
be maintained. By all the Tudges in Parliament. Barrington v. 
Purkhurſi, H. 11 G. 2. Str. 1086. Audr. 125.) 

Bat if the actual entry is before the ſine, and the demiſe laid 
after entry and before the fine, it is good, though the ejcctment 
was brought after the fine. Mugrave v. Shelly, P. 21 C. 2. 
1 Will. 214.) 

So 2 bill in chancery is not ſuſſicient to avoid a fine, Dal. 116. 

So an entry by ce/tuy que truſt, without a /ubprna, is not ſuſſi- 
dient to avoid a fine, as to the truſt, Ca. Ch. 268, 278. 

And no claim or other act can be ſuthcient to avoid a fine, as 
to a truſt, but a /ubpwna. Ca. Ch. 278. 2 Ca. Ch. 126. 
So an entry is not ſuſſicient to avoid it, where the fine maxes 


_ 


| 


7 


g a diſcontinuance; for it ought to be by action. 1 Hr. 213. 
. So by the /. 4 & 5 Ain. 16. no claim, or entry, of or upon any 
lands, &c. thall be of force to avoid any fine levied, or to be levied 
with proclamations in C. B. county palatine, or grand feihons of 
Wales, unleſs upon ſuch entry, or claim, an action ſhall be { 
commenced within one year after, and proſecuted with effact. f 
Actual entry is not neceifary to avoid a fine, without procla- 1 
mations. Jenkins v. Pritchard, H. 30 C. 2. 2 Mils. 45. þ 
So an entry into land not comprited in the fi:ie, claiming that - 
f which was comprized, is not ſuſſicient. Hard, 400, 
| Nor is an entry in land in one county, claiming land in ano- ' 
| ther, ſuſſicient for the land in the other county. Hurd. 401. i 
| Nor a claim at a gate in the ſtreet, without entry upon the ö 
houſe, or land. 77. 412. 1 
Chancery will not ſupply a deſect in an entry to avci! a 1 
; bne. Ca, Ch. 278. 


(B. 2.) k 
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(B. 2.) By whom. 


A claim to avoid a fine may be made by him who has a preſet 
rigbt. Pl, Cem. 359. a. 

50, if a ſtranger, of his own head, enters to avoid a fine, 
wt hz who has the right aſſents afterwards within ſive years, it 
is fni{fr1cnt, Cy, Lit. 245. a. 

So, if on- avoids a fine by entry or claim, it ſhall be avoided as 
to ai! vchers. Pl. Com. 358. b. | | 

But an entry by a ſtranger to avoid a fine, without the aſſent 
of the pz:tv, precedent, or ſubſequent, is not ſufficient. Co. 
L. 245. a. R. 9 Co. 106. a, R. Cro. El. 561. 

So an entry by a ſtranger, for a condition broken, does not 
avail without an expreſs aſſent. R. 2 Cro. 57. 

So an entry by him in a remote reverſion, or remainder does 
not avail; for it ought to be by him who had the preſent right. 
Pl. Com. 359. a. | 


(B. 3.) At what Time. 


An entry, action, or claim to avoid a fine, by the common 
law, ought to be made within a year and a day. PI. Com. 357, 


8. 

5 by the ft. de donis, 13 Ed. 1. the iſſue in tail, or he in re- 
verſion, neceſſe non habet opponere clameum; for, as to him, the 
ſine %% jure ęſt nullus. 

Yet the fine of tenant in tail makes diſcontinuance, which 
ought to be avoided by formed: by the iſſue, or him in remainder 
or reverſion. | | 

So an infant, a man of non-ſane memory, in priſon, or out of 
the realm, was not bound to make claim within the year ani 
day. Pl. Com. 359. b. | 

And not being bound to make claim, a non-claim, by the 
common law, does not prejudice them for ever. Pl. Com. 360. 7. 

So, if a man of full age, &c. who ought to make claim, dies 
within the year; his heir within age, c. was exempted for 
ever. Pl. Com. 300. cont. ibidem 371, 2. 


So by the %. 34 Ed. 3. 16. non-claim was ouſted as to 
all perſons. | 


For more of title claim, Vide Condition, (O. 5.)—Fine, (K. 1, 
2.) —Forfeiture, (A. 4.)—Franchiſes, (A. 1, 2.)—Officer, (E. 6.)— 
Releaſe, (E. 2.) 

CLERGY. 
Vide Appeal, (G. 9.)—Fruftices, (V. 1, &c.) 
SEL EB BE 


Dir Clerks. 
Jide Chancery, (B. 7.) 


County Clerk. 
Vide Viſcount, (B. 2.) County. 


Clerk of the Market. 
Vide Market, (H.) 


Clerk of the Peace. 
: | Vide Juice of Prace, D. 5.) 
Clerk of the Pipe. 
Vide Courts, (D. 13.) 


Ignozance, o2 Milpꝛiũion of the Clerk. 


Jide Amendment, (D. 1, 9.—E. 1, 2.—G. 2—H. 3.— 
"Ta I, &c.—V. I, &c.) and many other Places in the ſame Title, 


CODICHIL 
Vide Deviſe, (D. 3.) 
COIN and COINAGE, 
Vide Juſtices, (K. 7.) — Money, per Totum, —Prer:gative, (D. 39.) 
COLLOQUIUM. 
Vide Action upon the Caſe for Defamation, (G. 7, 8, &c.) 
COLLUSION. 
Vide Cvin. 


COL @ FF 
Vide Pleader, (3 M. 40, 41.) 


COMM AN D. 


Command of Forces. 
Vide Prerogative, (C. 3.) 


Vol. III. F 


COMMENCEMENT. 
Commencement of a Leaſe. 

| Vide Eflates, (G. 8, 9.) 

|, Commencement of Parliament. 


I Vide Parliament, (E. 1.) 
[ Commencement of Terms. 
ö | ide Temps, (C. 1, &c.) 
# COMMENDAM. 
5 0 | —_ Prerogative, (D. 18, &c.) 
65 COMMISSION and COMMISSIONERS, 
| Commiſſion to take an Anſwer. 
qt Vide Chancery, (K. 3.) 
19 Commiſſion of Array. 


Vide War, (B. 3.) 
| Commiſtion, and Commiſſioners of Bankruptcy. 


7 Vide Bankrupt, (D. 1, Kc.) 

A Commiſſion fo2 Examination of Witneſſes. 
if | Vide Chancery, (P. 2, Kc.) 

| | Commiſſioners of the Gzeat Seal. 

|. Pale Chancery, (B.-z.) 

i Commiſſion of Juſtices. 

. Vide Fuflices, (C. 2. G. 1.) —Prærogative, (D. 29.) 
if - Commiſſion of Partition. 

4 vide Parcener, (O. 10.) 

ll. Commiſion of the Peace. 

bl Vide Juſtices of Peace, (A. 6, &c.) i 
q 3 
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Commiſſion ok Rebellion. 
Vide Chancery, (D. 5.) 
Commiſſion fo2 Review: 
Vide Prærogative, (D. 16.) 


Commiſſion, and Commiſſioners of Sewers. 
| Jide Sewers. 


Commiſſion koz Uiſitatfon. 
Vide Viſtor, (A. 3.) 


Commiſion, and CEE of Charitable 
es. 


Vide Uſes, (N. 19, &c.) 


GGSN 
Vide Parliament, (E. 6, &c.) 


COMM ON, 
(A) Common. 


OM MON imports a privilege to take a profit in common 
with many. Co, L. 122. a. 

And a man may have common of paſture, turbary, or piſ- 
cary. V. N. B. 180. L. 

So common of eſtovers in a wood, minerals, Sc. G. L. 122. a. 
Common is incident to the land to which it is appendant; and 
tho? it is to be taken in another pariſh, it ſhall be charged, &.. 
where the land lies. 1 Sal. 169. 

[Lands which are ſtinted for five months, and open for ſeven, 
and enjoyed with the other common, is part of the waſte and 
common of the manor, and is included in a reſervation of the 
waſte, and all mines in it. Cin v. Smith, P. 1741. 2 A. 
Hus 182.] 


(8) Appendant. 


HERE are four kinds of common of paſture; appen- 
dau, appurtenart, common in groſs, and common pur cauſe 
de vicinage. Co. L. 122. a. 

| F 2 Com- 
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COMM O N. 


Common appendant ought to be time whereof, Sc. 1 Rol. 396. 
J. 40. 
For it cannot begin at this day. 1 R. 396. J. 42. 26 H. 8. 


4. Qs 
Common appendant is of common right. 1 R=. 396, 


1. 44. | 

For if a man had enfeoffed others, before the ſtatute of quiz 
emptores terrarum, of lands, parcel of his manor, the feoffees 
ſhould have common, for their commonable cattle, within the 
waſtes, Sc. of the lord, as incident to their ſeoffment. 2 1. 85, 
6. Per 2 J. 1 Rol. 396. l. 45. 4 Co. 37. 

Common appendant ſhall be for the whole year. 

Or, for a time limited; as, for the whole year, except when 
the lord depaſtures his cattle. 1 R. 396. J. 49. 

For the whole time after ſeverance, until the land be ſown 
again. 1 Rel. 397. 1.8. | 

And in ſuch caſe, if only part be ſown again, the common 
continues in the reſidue. | 

For the time after the hay removed, till Candlemas. 1 Rol. 397. 
J. 10. 

From ſuch a day to ſuch a day. 1 Rol. 397. /. 12. 

As long as he inhabits ſuch a houſe, or pays ſo much, 
1 Rol. 397. IJ. 5. 

For the time after ſeverance, till the reſowing every two 
years, and for the whole year every third year. 1 Kol. 397. 
l. 19. | 

Until the re-ſowing with the aſſent of the commoners, R. 
1 Leo. 73. 

. ſhall be appendant to arable land, not to a houſe, 
1 Rol. 397. l. 28, 29. | 

Nor to a meadow, Sc. nor any other than arable land. 
26 H. 8. 4. a. 4 Co. 37. 3. 1 Rol. 397. I. 29. 

Vide appendant and appurtenant, (B. 3.) 

Nor to lands improved out of the waſte, within time of 
memory. 1 Nel. 397. J. 31. 

Yet if a man preſcribes for common appendant to a houſe, 
cottage, Sc. it will be well, for it has a curtilage, c. X. 
1 Sal. 169. R. 2 Jon. 227. 

And it may be appendant to a manor, carue of land, &, 
which comprehend a houſe, meadow, Cc. but it ſhall be in- 
tended appendant only to the arable in it. R. 4 G. 37. b. 

So, if the arable be converted to paſture, the common remains. 
4 Co. 37. 3 

Common appendant ſhall be only for beaſts of the plough, 
which till the land; as horſes, oxen, Sc. or for cattle which 
compoſt the land; as cows and ſheep. 1 Rl. 399. J. 38. 
4 Co. 37. a. 

And therefore, if a man preſcribes for common appendant for 
all cattle, it will be bad ; for that extends to ſwine, goats, geeſe, 
Se. 1 Ril. 397. J 43. 

3 But, 


e O MM O N. 


But, regularly, the cattle for which common appendant is 
claimed, ought to be /evant and couchant upon the tenements 


to which, Sr. 1 Rel. 398. J. 1. 
Yet a man may claim common appendant for a certain num- 


ber of cattle. 1 Rf. 398. J. 7. 
*In a juſtification under a right of common, the cattle muſt 


be commenable, his own, and, levant and couchant, x Bur. 320. 


| (C) Appurtenant. 
C OM MON appurtenant originally began by expreſs grant. 


And a man mult preſcribe for it. Co. L. 122. a. 

Or it may begin within time of memory. Cro. Car. 482. 
26 H. 8. 4. a. | 

As, if a man claims common for all cattle, it is common 
appurtenant; for it includes ſwine, goats, geeſe, &c, 1 Rol. 397. 
J. 44. Vide infra. 

If he preſcribes, that he, and all thoſe whoſe eſtate he has in 
ſuch a houſe, have common in ſuch a place for two beaſts. 
1 Rol. 399. J. 39. 

That all the inhabitants in an antient meſſuage in ſuch a vill 
have common in ſuch a place; but it cannot extend to habita- 
tions erected de novo. X. Sav. 81. | 
If x man by bargain and fale ſells B. to another, and afterwards 
grants common to the bargainee for all cattle which manure B, 
and afterwards the deed is inrolled; the bargainee ſhall have 
common as appurtenant to B. tho” his eſtate in it was not perfect 
at the time of the grant. R. 1 Kel. 400. J. 7. 

Tho' the grant had no reference to the bargain and ſale, 
R. 1 Rol. 400. J. 7. 

So, if he grants common for cattle /zvant and cauchant upon 
land, which he ſhall purchaſe within a month. R. 1 Rol. 400. 


J. 19. 
Or, for cattle /evant and couchant upon B. and he afterwards 


purchaſes it. Dub. 1 Rol. 400. J. 27. 

If a man grants common to another within his manor or lands 
of D. it is good, tho? it does not appear that there is any waſte 
there; for it is granted generally, within his lands of D. R. 
upon a ſpecial demurrer, Cro. Car. 599. 

So, if he preſeribes for paſturage in a meadow for two horſes 
till the hay be mowed, it is good. R. 2 Cre. 27. 

A man may preſcribe for common, as appurtenant to his ma- 
nor, or freehold, for all cattle. 1 Rel. 401. J. 8. 

Or, for hogs /evant and couchant. 1 Rol. 4ol. J. 29. 

Or, for a certain nnmber of cattle, as 300 ſheep, Cc. without 
ſaying, levant and couthant. 1 Rel. 401. J. 15. 2 Gro. 27. 
R. 2 Med. 185. 

So, for cattle levant and couchant upon a meſſuage cum perti- 
#entiis ; for this comprehends a curtilage of an acre or more, 

F 3 upon 
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upon which they may be couchant. R. 2 Jon. 227. ® 1Eord 
Raym. 726.“ 

So the lord may claim paſturage for two horſes in 1000 acres 
of meadow till it be cut for hay; for ſo large a quantity cannot 
be much prejudiced by only two horſes, R. 2 Cro. 27. 


(D) In Goſs. 


OMMON in groſs is ſuch as is not appendant or appurtes 
nant to any certain land. Co. L. 122. a. * 
And ought to be claimed by preſcription, or by deed. id. 

As if a man who has common appurtenant for a certain num- 
ber of cattle, grants it over to another, it ſhall be common in 
groſs. R. 1 Rel, 402. l. 10. Cro. Car. 433. 2 Lev. 67. 

' So, if a man grants common to another for his cattle ubicunque 
the cattle of the grantor go, it will be common in groſs. 

And if he doth not reſtrain the cattle of the grantee to any 
certain number, it is a common in groſs ſans nombre, 

So, if he grants common quandocunque averia ſua ierint. Cro, 
Car. Fog. 

So, common for the inhabitants of antient meſſuages in ſuch 
a town. 2 Leo. 44. 

$0, common to the mayor and burgeſſes of ſuch a town, KR. 
2 Lev. 246. | 
Vet common in groſs ſant nombre is not good, if there be not 
ſome reſtraint or limitation; as, if a corporation preſcribes for 
ali of the corporation, for all their cattle commonable, without 
ſaying, /evant and couchant within the ſame town, it is ill, R. 
1 Sand. 346. but Sand. not ſatisfied. 1 Mod. 6. R. Jon. 298. 

If A. claims common ſans nombre, he ought to ſay, levant and 
couchant upon ſuch land, R. 2 Med. 18 5. 

But common appendant never can become common in groſs, 
1 Rol. 401. I. 52. 

Nor, common appurtenant for cattle /evant and couchant upon 
ſuch ccnements. 1 Kol. 402. J. 2. Per Hale, 2 Lev. 67. | 

And, if common appurtenant be granted with a parcel of 


lands to which, Sc. it thall be appurtenant to ſuch parcel, R. 
- 1 R. 402. J. 18. Co. Car. 432. 


A man cannot preſeribe for common appurtenant to a farm; 
becauſe it is uncertain ef what a farm conſiſts, perhaps of 10 
acres, or of 100; but the preſcription ought to be laid to 
a meſluage, and ſo many acres of land. Per Holt, 1 Lord 
Raym. 720.* | | | | 
It a man preſcribe for common for a certain number of cattle, 
as appurtenant, Wc. it is not necefſary, nor material, to ſhew 
that they are /evant and couchant , becauſe it is no prejudice to the 
owner ol the ſoil, for that the number is aſcertained, Id. IB.“ 
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COMM O N. 


(E) Pur Cauſe de Uicinage. 
Cern pur cauſe de vicinage is, when two or more 


towns have common in the fields within their towns, which 
are open to the fields of the neighbouring towns, and the cattle, 
put to uſe their common there, eſcape into the fields of the 
neighbouring towns, & 2 contra. 4 Co. 38. b. 

And therefore, this common 1s but an excuſe for a treſpaſs. 
Co. L. 122. a 4 G. 38. 5. 

So, where ſeveral perſons have lands intermixt in an open 
field, and put their cattle at act, wiz. at large, to depaſture 
there, which cannot be without treſpaſſing the one upon the 
other; this is in the nature of common pur cauſe de vicinage. 

Co. 5. a. | 
F And if any one incloſes, and after the incloſure the others have 
uſed after harveſt to open his gates, and to intercommon there, 
the uſage determines the right, and the owner who incloſed can- 
not exclude the others. 7 Co. 5. Vide infra. 

Tho' he refuſes to intercommon with them. 7 Co. 5. 

When there is common pur cauſe de vicinage, one commoner 
cannot put his cattle into the lands of another vill, or manor, 
Sc. but into his own lands only, and they mult eſcape into the 
other. Co. L. 122. a. 4 Co. 38. 6. 

And if one vill or manor has 100 acres, and the other only 
go, the latter can uſe the common only with cattle proportion- 
able to the 5o acres. 7 Co. 5. b. 

And he can uſe it only for cattle levant and c:uchant within his 
tenement or vill; for it is in the nature of a common appendant. 

And therefore it ought to be claimed from time whereof, &c, 
as common appendant, tho? it be not ſo, Per Wray, 4 Co. 38. a. 

If common be allowed pr cauſe de wicinage, the one lord of the 
manor or vill may incloſe, and ouſt the others of common there. 
Co. L. 122. 4. R. 4 Co. 38. b. 

8o, if the owner of land, where there is act, incloſes, he 
ſhall hold in ſeveralty, where by uſage the incloſers there have 
done ſo. 7 Co. 5.6. 

If ſeveral freeholders, who have lands in a common held, in- 
tercommon, one of them cannot preſcribe to incloſe againſt the 


others. Adm. 2 Med. 105. Vide ſupra. 


(F) Common; how it ſhall be uſed. 
(F. 1.) When it excludes the Owner. 


F tenants of a manor have common in the waſt-e. they cane 

not exclude the lord; for he by common right may put in his 
cattle, Co. L. 122. a 1 Rel. 396. J. 10. 

So a grantee of common cannot exclude the owner. 1 Rel. 396. 
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Tho? the grantee has common ſans nombre, 1 Rol. 396. J. 13. 
G. L. 122. a. ä | ; 

Nor tenants, who claim common of efovers, 2 Cro. 256, 7. 

And they cannot preſcribe to exclude the owner of the foil; 
for the word, common, imports it. G. L. 122. a, 2 Rol. 267. 
J. 30. 

If the owner of the ſoil aliens, ſaving his common; he may 
afterwards depaſture there. 1 NH. 396. J. 25. ' 

And if there was not any ſaving, the alienee ſhall have com- 
mon. 1 Kol. 396. J. Zo. 

But the lord or owner of the ſoil, by cuſtom, may be re- 
ſtrained to two or three beaſts. nt. 2 Rel. 267. J. 26, 
R. Til. 129. 

Or, he may be reſtrained to a certain time. 

So the tenants of a manor may preſcribe, that after the graſs 
is mowed and put in cocks, the lord only ſhall put in his cattle 

il till Micbaelmas, and then the tenants only till Lady-day, Per 
N. f Brampſten, 2 Rol. 267. J 10, 

IS | So a man may preſcribe, or alledge a cuſtom, to have the ſole 
or ſeveral ve/uram terre, or paſiuram terre, and exclude the 
owner of the foil. Co. L. 122. a. 

| So the copyholders of a manor may alledge a cuſtom to have 
; the ſole paſturage in ſuch a place, and to exclude their lord ; for 
. ſuch uſap e may have had a good commencement. X. 2 Sand. 3 26. 
. 2 Lev. 2. Pal. 13. 1 Mad. 74. a 

| | So the frecholders may preſcribe, that they, with the cuſ- 
tomary tenants, and the copyholders may alledge a cuſtom, that 
they, with the freeholders, have the ſole paſturage. Sem, 
1 Sand. 35 2. Dub. 3 Mad. 250. 

So a tenant may preſcribe to have all thorns, &c. growing 
| upon ſuch a place; by which the owner ſhall be excluded. R. 
"178 2 Cro. 256, 7. | 
14 | *But a preſcription that occupiers, or inhabitants ought to have 
common is not good. 1 Lord Raym. 405.* 
| [By ff. 13 C. 3. c. 81. arable in common fields ſhall be 
. ordered as three-fourths in number and value of occupiers direct 
for ſix years. Cottager or commoner without land is not ex- 
i. cluded his full right, unleſs he conſents in writing for an annual 
payment, If occupiers agree not to depaſture in common, and 
1 allot wizat ſhall be ſuch common for cottagers only, as ſhall be 
1 deemed an equivalent by a majority of them who have not com- 
. pounded, they ſhall not have common on the other part. Perſon 
. having ſeparate ſhecp-walk, or paſture for cattle, not excluded 
from his right, unleſs he conſents. ] : 

[Balks, Sc. may be ploughed with conſent of lord of manor, 
£3 and three-fourths of occupiers, except where it is a road, 
{4% Boundary-ſtones ſhall be erected. ] 

My lt (Lords and three-fourths of commoners may let one-twelfth 
| part of waſtes for four years, the rents to be employed in 
. improving the reſidue.] 
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[Or aſſeſſment may be levied for improving ſtinted commons, 
25 lord and majority of occupiers direct.) ; 

(Majority, with lord's conſent, may poſtpone opening com- 
mons, {tinted as to time for twenty-one days.] 

[Two-thirds of commoners, with lord's conſent, may open 
and ſhut common paſtures, but a portion ſhall be reſerved for 
thoſe diſſenting. ] 

[Stinted right of common for horſes, Sc. may, by majority of 
commoners, be commuted for ſheep.) 

[Perſons otherwiſe diſabled may agree under this act.) 

[Tithe owners ſhall receive no gratuity for tithes, but by half- 
yearly or yearly payments. . . g 

[ Che conſent of occupiers is not valid, without an authority 
from proprictor.] 


(F. 2.) With what Cattle, 


Common appendant, or appurtenant for cattle J-vant and con- 


le chant, may be uſed with cattle which he hires or borrows to 

ic plow, or manure his land: for they are his cattle. 1 KR. 402. 
l. 39, 401. J. 39. 

e And which yield nurture for his family. 1 Rol. 40 1. J. 43. 

Ny So, with rabbits, or other beaſts of warren, as well as other 

5. cattle. R. Lut. 108. 


Common in a foreſt may be uſed with ſheep. Lut. 81. Vide 
2 in Chaſe, (O, 3, 4.) 
at Tho' it be in the fence month. Lt. 8 1. If he preſcribes for 
b, it. Pal. 447. 

Rams muſt not remain on commons, from the 25th of 
18 Auguſ? to the 25th of November. 13 G. 3. „. 81. th 21.]* 
1 But he who has common appendant, or appurtenant for cattle 

levant and conchant, cannot uſe the common with the cattle 

ve of a ſtranger. 1 Rel. 402. l. 34. 2 Sand. 327. Semb. Lut. 107. 

Nor can he licenſe his tenants at will to put their cattle there. 
be 1 Rol. 402. J. 36. 


& Nor can he uſe the common with cattle which he agiſts, 
x- 1 Rel. 402. l. 34. 

al Or, which he has to ſell. 1 Ro. 40 1. J. 46. 

1d Nor can he grant over his common to another; for it is for 
be WS cattle /zvant, R. 2 Cro. 15. 

n- do, he, who has common in groſs ſant nombre, cannot licenſe 
on a ſtranger to put cattle there. 2 Sand. 327. 

ed Yet he who has common for a certain number of cattle 


may put in the cattle of a ſtranger. 1 Rel. 402. J. 43. Cont. 
Tr, J. 34. Dab. 2 Cro. 575. 
d. So he, who has the ſole paſture may licenſe a ſtranger to 
put his cattle there. R. 2 Sand. 327. 2 Lev. 2. Pol. 13. 
th 1 Mod. 74. 
in And a licenſe pro hac vice may be by parol. 2 Lev. 2. Cont. 
Semb. 2 Sand. 328. 
Jr 80 
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So he may uſe it for cattle not /evan? and couchant. N. 
2 Lev. 2. | 

Yet after a verdict a licenſe ſhall be intended by deed, tho? nat 
pleaded, R. 2 Sand. 328. 


(G) UMhen the Loꝛd may impꝛove it. 


T HE lord could not improve the land where others have com- 
mon by the common law. 2 Ii. 85. viz. againſt others 
who have common by grant ; but againſt his tenants it was other. 
wiſe. 2 Inſt. 474. 1 Rol. 365. 

But now, by the f. of Merton, 20 H. 3. 4. the lord may im. 
prove, leaving ſuthcient paſture, ingreſs, and egreſs for his te- 
nants. 

But where the tenants of the manor have a right to dig gravel 
on the waſtes, or to take eſtovers there, the lord has no right un- 
der this ſtatute, to incloſe and approve the waſtes of the manor, 
2 Term Rep 391.9 

*Yet a cuſtom in a manor, that any perſon being deſirous of 
incloſing, may apply to the court, c. firſt obtaining the conſent 
of the lord, does not abridge the lord's comman law right of in- 
cloſing without any ſuch application, provided he leave a common 
ſuſſicient for the tenants. Id. 392.* 

And by the /. V. 2. 13 Ed, 1. 46. the ft. of Merton, which 
extends to the lord and his tenants, ſhall hold between the lord 
and others who have common. | 

And therefore, the lord may improve his waſtes againſt thoſe 
who have common appendant, or appurtenant for cattle /evant and 
couchant upon their tenements. 

So if the lord has common in the lands of the tenant, the tenant 
may improve. 2 . 474. 

& if the lord aliens the ſoil, where the common was taken, the 
alienee may improve. 2 1½. 87. 

The lord may improve totres quoties, if there be ſufficient com- 
mon left for his tenants. Bid. 

And if it be ſuikicient at the time of the improvement, though 
it afterwards appears to be inſuſſicient, the improvement ſtands, 
Lid. 

If the lord makes a feoffment of part of the waſte, 
the feoffee may incloſe; for the feoffment is an improvement. 
Tel. 

By the . IF. 2. 46. None ſhall be aggrieved by an aſſiſe of 


common of paſture, by reafon of windmill, berkery, (vir. ſheep r 


tan-houſe,) cow-houie, neceſſary augmentation of his court-yard 


or curtilage. 2 I. 476. 

And ior theſe improvements the lord, &c, ſhall not be aggrier- 
ed, though ſuſſicient common be not left. 2 /. 476. Dub. 
1 Lev. 62. 

Ana theſe inſtances are only for example; for the ſtatute ex- 
tends by equity, where the lord builds an kabitation for his beaſt- 
keeper. 2 Lift. 476. 

Where 
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Where he builds a new houſe for his own habitation, and en- 
larges the curtilage. Semb. 1 Lev. 62. 1 Sid. 79. _ 

But he ought to ſay, that it was for his habitation, and that it 
was neceſſary. R. 1 Lev, 62. 1 Sid. 79. 

If the lord improves and incloſes, and the fences are thrown 
down by perſons unknown, by the ff. W. 2. 46. the towns adja- 
cent, if they do not indict the miſdoers, ſhall be diſtrained to re- 

air the ſame fences. 2 I. 476. 

If they be thrown down by night or by day, if the perſons be 
not known. Lut. 157. | 

And this if the miſdoers are not indicted within a year and a 
day. 2 Inſt. 476. Lut. 158. 1 Rol. 365. Dict. that a diftrin- 
gas lies if the miſdoers are not indicted within a convenient time, 
tho' the year be not paſſed. Cro. Car. 440. 

Aud therefore, a writ ſhall go to the ſheriff to inquire what ma- 
lefattors threw down the fences, and if he returns, that it was by 
perſons unknown, a d:flringas goes againft the inhabitants of the 
next towns, and to inquire of the damages. Lut. 141, 170. Cre. 
Car. 280, 440. 

But a d/fringas does not go for cutting down trees, if the fences 
are not thrown down, R. Ray, 487. 

The writ need not ſhew a title to improve, R. Cro. 
Car. 280. 

And it lies for the owner of the waſte. She. 106. 

For the grantee of the common. Se. 106. 

[The proceedings upon a nactanter mult be of the crown fide in 
B. R. Rex v. Sudbury, H. 11 G. Str. 622.] 

No colts are given on a writ of nofanter. Str. 1069. B. R. 
H. 355.“ | | 

Pop return of the diſtringat, the inhabitants may appear and 
plead to it; for the diſtringas contains a ſeire facias Lut. 157. 
R. 1 Sid. 107. 

And thereſore, there is no occaſion for a ſcire facias after the 
oiftringas, Lut. 157. 

And the inhabitants may plead, that the perſons were known. 
Lut. 175, 176. K. 1 Lev. 108. 

That the damages are exceſſive. Lut. 147, 177. R. 1 Sid. 212. 
1 Mod. 66. 

Or any matter, which excuſes the throwing down of the fences. 
Lut. 144, 176. Vid. B. R. H. 35 5. 

That the miſdoers are indicted. Cro. Car. 440. 

Ana ſome inhabitants may plead one plea, and the inhabitants 
of another vill, another plea. Lit. 176. 

So two of every vill may plead for all. 1 Lev. 108, 

If che vills plead to the damages, there ſhall not be judgment 
for the erection of the incloſures till the plea be determined, 
1 Med. 66. a 

But if the vills do not plead to the exceſſiveneſs of the damages, 
they ſhall be bound by them, tho' the jury afterwards find leſs da- 
mages, R. 1 Sid. 212. 

And 
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And if at firſt they do not take proteſtation to the damages, 
they cannot afterwards traverſe. Did. 

And if they do not come at the return of the di//ringas, they 
cannot afterwards plead, Semb. Cro. Car. 280. | 

If the vills do not plead, another di/fringas goes to levy the da. 
mages found. Cro. Car. 280. Jon. 306. f 

[By ff. 29 G. 2. c. 36. Owners of common, with conſent of ma. 
jority in number and value of commoners ; majority of commoner, 
with conſent of owners ; any perſons with conſent of both, may in. 
cloſe any part of common for growth of wood. If wood deſtroyed, 
offender may be puniſhed according to 1 & 6 G. 1. if not con- 
victed in fix months, the owner ſhall have ſatisfaction from the 
adjoining pariſhes, &c, as for fences overthrown by fa, 
We/tm. 2, Perſon cutting wood on common {hall incur the tame 
penalty. ] | 

[By flat. 31 G. 2. c. 41. The recompence is to be paid to 
perſons intereſted, in proportion to their intezeſt. Tenants 
for life or years determinable on lives, may conſent for 
their term, but that binds not after determination of - their 
eſtate. ] 

But the lord cannot improve againſt him, who has common in 
groſs ſans nombre. 2 Inſt. 86.. 

Nor when he has common in groſs, though it be for a certain 
number. 2 it. 86, 475. Semb. 1 Rol. 365. 

So the lord cannot improve, where the tenant has common cf 
turbary, piſcary, ęſtovers, c. 2 Iuſt. 87. 

So the lord cannot, upon pretence of an improvement, dig pits 
for coals, Sc. 1 Sid. 106. 

So the lord cannot improve, without leaving ſufficient 
common. 

Tho' he aſſigns ſufficient in other lands. 2 Co. 25. 

Tho' he alledyes a preſcription to improve; for that denies the 
right of common. KR. Fon. 375. 

If the lord improves, and does not leave ſufficient common, 
the commoner may throw down the whole incloſure ; for it ſtands 
upon his common, 2 nf. 88. 

But in an afliſe in ſuch caſe, the jury cannot find generally 
for the plaintiff, but ought to aſſign, how much ſhall be tufficient, 
id. | 


(H) What Intereſt the Commoner has. 


” HE commoner has no intereſt in the ſoil where he takes lus 
common; and therefore, he cannot meddle with the ſoil to 
dig there, &c. Bridg. 10, id. 1 Bur. 265, 267.* 

He cannot take wood, hay, or other profit there growing. 
2 Leo. 202. Bridg. 10. 
He cannot cut down buſhes, fern, &c, without ſpecial cuſtom; 
tho” they prejudice his common. Bridg. 10. | 


* 
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[A commoner, tho? he has by cuſtom a right to cut fern, may 
not ſcatter the aſhes which a ſtranger has made by cutting and 
burning it. Woadſon v. Nazuton, T. 13 G. Str. 577.] 

Nor grant his common to the uſe of another. Bridg. 10. 

Nor make a trench to let out water which ſurrounds it. 
1 Rol. 406. J. 17. Semb. 12 H. 8. 2. 15. 
= Nor {top up coney-borows; though his cattle fall and periſh in 
mem. 1 Rol. 405. J. 25. 2 Bul. 116. 

[Even if the common is ſurcharged, but muſt bring his action. 
Cuper v. Marſhal, P. 30 GE. 2. 1 B. M. 259. Cope v. Mar- 
ſhal, P. 30 G.2. 1 B. M. 268. 2 Will. 51.] 

Nor kill the rabbits. R. 1 Rol. 405. I. 15. 20. 2 Leo. 201. 
2 Bul. 1 16. 

Though he alledge a cuſtom, or preſcription to do it. Sems, 
Bridg. 10. 

He cannot enter upon the ſoil, when he does not put his cattle 
there. 1 Rol. 406. J. 8. 

Nor agiſt the cattle of a ſtranger there. 2 Leo. 202. 

He cannot maintain treſpaſs for damage to the ſoil, or graſs; for | 
he has no intereſt, but to take the paſture by the mouths of his 
cattle. 12 H. 8. 2. 8 Rol. 552. J. 7. . 

Nor an action upon the caſe againſt a ſtranger, if his rabbits go 
upon the common; for he may kill them. R. Cro. Car. 387. 
1 Rol. 405. l. 39. 

But a commoner may juſtify his entry, to put his cattle upon 
the common. 

Or to ſee whether the graſs be good, for the depaſturing of his 
cattle. 1 Rol. 406. J. 10. 

8o he may reform an abuſe to the ſoil; as he may dig down 
mole-hills. 1 Brownl. 228. 12 H. 8. 2. 

Fill up with earth holes dug there. tr Brownl. 228. 


Let out water from a pond made there by the lord. 
Lid. 
Make a cauſway for cattle to come there, Per Pollard, 
12 H. 8. 2. [| 


So he may throw down incloſures, which prevent his 5 
coming to his common. Semb. 2 Infl. 88, Bridg. 10. Vid, | 
1 Bur. 265, 267. | | | 

Put in his cattle, though the owner has ſowed the land. 
2 Les. 202. | 

Throw down the incloſure of the common, though he do not 
put his cattle there at the ſame time. R. Litt. 38. 

So he may throw down fences, which are erected upon his 
common. R. 2 Md. 65. 

So he may diſtrain the cattle of a ſtranger there dumage-feaſont. 
1 Rel. 405. J. 42. Adm. Tel. 129. 2 Les. 202. 

Or drive them out with a little dog; without being compelled 
to diſtrain. R. 4 G. 38. 6. | 

50 if the lord, by cuſtom, be reſtrained to a ſmall number of 
cattle, and he puts more there; they may be diſtrained by him 
who has common. Per 3 J. Tel. 129. ; 
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'So if the lord puts in his cattle before the time for com: 
mon, when by the cuſtom it ſhould be freſh. R. 1 Kol. og; 
4. 55. 

LWherever there is colour of right for putting in cattle, com. 
moner cannot diſtrain, where no colour he may, ſo he may dif. 
train a ſtranger's cattle, but not thoſe of a commoner, though 
he exceeds his number. Where writ of admeaſurement 
lies he cannot diſtrain, Whether he may diſtrain cattle fur. 
charged where the right of common is for a number certain 
Q. Hall v. Harding, P. 9 G. 3. 4 B. M. 2426.) *1 Bl, 
Rep. 673.* 

50 a commoner ſhall have an action upon the caſe againſt him 
who prejudices his common, an aſſiſe, or a quod permittat, 
Bridg. 10. Vide poſt, (I.) 3 

Thoꝰ the prejudice to the common be by digging clay, and lay 
ing and carrying it acroſs the common; tho” he has no intereſt in 
the clay or ſoil. R. Gd. 344. 2 Rol. 308, 344. 

Though the defendant himſelf has common there, R, 
Godb. 344. 

But if a commoner avows a diſtreſs for damage-feaſant, he ought 
to alledge, quod communiam tam amplo modo habere non poteſl. R. 

Lev. 104. 


Vide paſt, (I.) 


(1) TUhat Remedy the Commoner ſhall have. 


An Aſſiſe, Sc. 


1 F the commoner has an inheritance, or eſtate for life, in his 
common, and is difleiſed, he ſhall have an aſſiſe. F. N. B. 180: 
Z. Vide Aſiſe, (B. 2.) 

Tho! the lord himfelt diſſeiſes him; as if he ſurcharges the com- 
mon, or approves, and does not leave ſufficient for the commoner. 
F. N. B. 125. D. 8 

So if the commoner be diſſeiſed, he may have a quod permit- 
tat in the county, or C. B. F. N. B. 123. F. Vide quod per- 


mmiltat. 


Or, if his anceſtor was diſſeiſed; but not in other degrees. F. 
N. B. 123. H. 

So if tenant in antient demeſue be deforced of his com- 
mon, he may have a writ of right cloſe for it. F. N. B. 
Il K. 7 - 

If a commoner ſurcharges the common, another commoner 
may have a writ of admeaſurement of paſture, whereby the num- 
ber of the cattle with which the defendant, the plaintif?, and other 
commoners, who are not parties, may common, ſhall be aſcet- 


tained. F. N. B. 125. B. 126. H. 


And this writ is vi/contiel, and not returnable; upon which the 
plaintiff ſhall make plaint in the county court, as in rep/evin z and 


the ſheritf by precept ſhall warn the defendant ; and if he pleads 


nothing, 
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pothing, or confeſſes it, he ſhall make admeaſurement. F. M. 

125 | 
4 and upon this ſhall go an alias and pluries, and if nothing be 
done upon it, nor cauſe ſhewn, an attachment againſt the ſheriff, 
F. N. B. 125. F. : 

Or it may be removed by pore into C. B. where the plain- 
tiff ſhall count, and have admeaſurement. F. M. B. 125. 

126. A. 

F. By the J. V. 2. 7, After removal into C. B. a diſtringas goes 
to make proclamation at two county courts, and upon default, 
judgment. F. N. B. 125. G. 126. C. 2 Inſt. 368. 

By M. 2. 8. If the defendant in admeaſurement of paſture, 
afterwards ſurcharges, a writ of de ſecunda ſuperoneratione lies; 
upon which he ſhall render damages, and forfeit the cattle ſur- 
charged to the king. 2 . 370. F. M B. 126. E. 

But the writ of admeaſurement of paſture does not lie by the 
lord; nor by tenant againſt the lord; nor for common fans nom- 
I. F. N. B. 125. D. 

go if a commoner be diſturbed, whereby he cannot uſe his com- 
mon, or cannot uſe it in am amplo modo, he may have an action 
upon the caſe. 9 Co. 112. . Vide Action upon the Cafe for a 
Diſturbance, (A. 1 .) We. 

So if the lord, or a commoner, ſurcharges the common, where- 
by the plaintiff has not ſufficient common, an action on the caſe 
lies. Lut. 107. Atkinſon v. Teaſdale, P. 12 C. 3. 3 I, iſ. 278. 
#2 Bl. Rep. 817.“ | 

*And the plaintiff needs not ſhew that he turned on any cattle 
of his own at the time of the ſurcharge, but only that he could not 
have enjoyed his common ſo beneficially as he ought. 2 7. 
Rep. 1233.* 

So if the lord or another drives his cattle out of the common, 
Lut. 103. 

If 5 man claims common, where he has no right, 
the owner ſeiſed in fee ſhall have a quo jure, Vide Quo 

ure. 

[If plaintiff claiming right to cut ruſhes on a common cuts ſome 
which defendant takes away, trover lies. Rackham v. Feſup. M. 
13 G. 3. 3 Will. 332] 

[Againſt a ſtranger for cutting and taking away ruſhes. Treſ- 
paſs and trover in one declaration. Beau v. Bloom, M. 14 G. 3. 
3 Wilf. 332. 

[Againſt a ſtranger for cutting and taking away ruſhes. Tref- 
paſs and trover in one declaration. Beau v. Blom, M. 14 C. 3. 
3 Hi. 456. 2 Bl. Rep. 926.“ 

Vide ante, (H.) 


(k) What Remedy the Low ſhall have. 


O, if the lord has prejudice in his foil, where the com- 
mon is, he ſhall have remedy by action, as in his other 
lands, 
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I F a man purchaſes land where his common is to be taken, 
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[In treſpaſs by the lord againſt a commoner, for deſtroying hi 
peat and filling up the holes, if defendant juſtifies under common 
appendant to his houſe, that plaintiff had dug holes, and laid Up 
heaps, whereby he could not enjoy tam ample, &c. therefore jul. 
tifies removing heaps, and filling holes, doing as little damage a, 
poſſi le; and plaintiff replies de njuria ſua propria abſque tali, Ec. 
Sufficiency of common left cannor be given in evidence, D' Ayri. 
les v. Howard, P. 3 G. 3. 3 B. M. 138;.] 

If the cattle of a ſtranger are in the common, he may drizg 
them out, or impound them. 3 Lev. 41. 

Or maintain treſpaſs, 

So if the lord ſees the cattle of a ſtranger, he may drive the 
cattle of a commoner with them to pound upon the waſte, in or. 
der to fever them, without a cuſtom for doing it. KR 
3 Lev. 41. . 

So by cuſtom he may drive the cattle of a commoner, to ſec 
whether the cattle of a ſtranger be there, or whether the common 
be ſurcharged ; but not without a cuſtom alledged. 3 Lev. 41, 
2 Lev. 87. 

And if the common be ſurcharged, he may detain the cattle | 


driven, till ſatisfaction for the treſpaſs, without a preſcription for 


it. R. 2 Lev. 87. RA | 

If the tenant himſelf ſurcharges the common, the lord may di- 
train the beaſts, as damage-fraſant, F. M B. 125. D. 

So if the tenant puts in cattle not /evant and couchant, where he 
has common only for cattle /evant and couchant, 2 Rel. Job. 
J. 50. 

Or the lord ſhall have treſpaſs againſt his tenant. 

But if the lord ſets up a ſtack of corn, &c. upon the common 
he cannot drive away the cattle which have common there; for i 
was his own fault. K. 2 Cre. 271. 


(L) Þow Common ſhall be extinguiſhed. 


whereby he has as high an eſtate in the land in which, &. a 
in the land to which the common is appendant or appurtenant, 
the common ſhall be extinguiſhed. R. 4 Co. 38. 4. R. (rs 
El. 570. Mo. 462, 3. Vide Suſpenſion, (B. &c. ). 

So if a copyhold to which common belongs, is deſtroyed, the 
common is gone. Vide Copyhold, (K. 6.) 

So if he, who has common appurtenant, purchaſes parcel of the 
land in which, &c. the whole ſhall be extinguiſhed. Ce. L. 12% 
a. R. 8 Co. 79. R. 1 And. 159. 

So if he who has common in groſs, &c. Co. L. 122. a. 

But if a man, who has common appendant, purchaſes part d 
the land in which, &c. it ſhall be apportioned ; for it is of con- 
mon right. Co. L. 122. a. R. 4 Co. 38. a» R. Mo. 463, 044 


8 Co. 79. a. 
AV 
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And he ought to preſcribe for the whole till ſuch a day when he 
purchaſed, Wc. 4 G. 38. | 

Sy if a man, who has common appurtenant, ſells parcel of the 
land to which, &c. it ſhall be apportioned. Co. L. 122. 4. X. 
8 C. 79. 

And the alienee may preſcribe as for common appurtenant to 
his parcel. 8 Co. 79. 

Or, if common be for a certain number, the owner may ſell all 
his common with parcel of his land to which, &c. and the whole 
ſhall be appurtenant to that parcel, R. 1 Rl. 402. J. 25. Cre. 
Car. 432. 

* i a commoner purchaſes the improved part of the waſte, 
his common ſhall not be extinguiſhed z for by the approvement 
it was wholly ſevered from the manor, 2 J. 87, 


(M) How ſuſpended. 


O, if a commoner: who has common appurtenant, takes 
6k a lcaſe of part of the land in which, Sc. for life or years; 
all his common ſhall be ſuſpended during the term. X. 
8 C. 79. he b 

Vide Suſpenſion, 


(NJ) When it fs not deſtroyed. 


F all the inhabitants of a vill have common in ſuch a place, 

and the antient meſſuage of any of them falls, and a new one 
is built upon the ſame foundation, the common remains. X. 
2 Les. 45. 

Or if he builds a new houſe in the ſame place. 2 Les. 45. 
(rob. 97. 

But if the inhabitants of a vill claim common, and any one 
builds a new meſſuage there, where there was none before, he 
fall not have common; for it belongs only to the antient inha- 
bitantss R. 2 Leo. 44. 


(O0) When revived by a new Grant. 
J* a common be extinguiſhed by unity of poſſeſſion, if a leaſe 


be made of the land to which, c. with all commons therewirh 
uſed or enjoyed ; that amounts to a new grant of the common 
tor years, if there be an averment that it was uſed, X. Ces. 
El. 570. 


Vide more concerning common in Cypyhold, (K. 6.)—Chancery, 
(2 P.)—Pleader, (3 K. 24.) : 


Vor. III. G 
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Tenant and Tenancy in Common. 


Vide Abatement, (E. 10.—F. 6.)—Chancery, (3 V. 4, &c.)—De. 
viſe, (N. 8.)—Eſ/tates, (K. 8.) 


COMMON ANNOYANCE. 
Vide Fuftices of Peace, (B. 24, &c.)—Leet, (L. 12, 13.) 


COMMON BENCH. 


Vide Courts, (C. 1, &c.)—Pleader, (C. 4, 11, &c.—3 B. 2.— 
Jud permittat, (D. 2.) 


COMMON.COUNCIL. 
Vide Franchiſes, (F. 25. — London, (F.) 
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| COMMON LAW. 

; Vide Chancery, (C. 1.—D. 9.—X.—4 v. — CD, (K. 4.— 
g F. 3.) — Ly, (B.) — Parliament, (R. 12, 23, 27.)—Prokibi- 
ö tion, (F. 10.—G. 22, Trade. (A. 6, 7.) 

i COMMON RECOVERY, 


Vide Chancery, (4 K. 1, 2.)—Eflater, (B. 27, &c.—Executiin, 
(A. 6.) Recovery, (B. 1, &c.) 


COM MON S. 


þ Vide Parliament, (D. 4—G. 10.—IL. 14, : &c.)— Scotland, 
| D. 5.) 


COMPERUIT AD DIEM. 
B vu: Pleader, (2 W. 31.) 
COMPOSITION. 

| Ne Diſmes, (E. 8, 21.—L. 2.)—Pleader, (2 C. 6.) 


CONCEALED LANDS. 
Vide Prarogative, (D. 65.) 


CONDITION. 


CONCLUSION. 


Vide Abatement, (E. 16.) —Eftoppel—Pleader, (C. 84. E. 28, &c. 
F. 5.—8. 35» &c.) 


CONC OR . 
Vide Accord. Fine, (E. g, &c.) 


COND I FM 
(A. 1.) Condition in Deed. 


MAN may annex to an eſtate a condition, by the per- 
formance or non-performance of which the eſtate may com- 
mence, or may be enlarged or defeated. C. L. 201. 

And this may be by expreſs words in the deed, or by implica- 
tion of law. Did. 

An expreſs condition cannot be without deed. C. L. 225. 

And ther:fore, a man cannot plead a condition to defeat an 
eſtate of frechold, without ſhewing the deed. Co. L. 225. Fide 
Pleader, (O. 1, &c.) 

Otherwiſe, where a condition is annexed to a chattel per- 
fonal or real; as a term for years, ward, &c. 1 Nel. 413, 
J. 20, 25. 

So a condition to a freehold may be referred to a matter not in 
writing, and may be ſupplied by averment: 

As if a corrody be granted for life, ſec. quod per. A. prius uſitat, 
fuit 3 it may be averred, that the corrody of A. was upon condi- 
tion to attend the maſter, c. 1 Rol. 413. J. 50. 

If an annuity be granted pro conſilio generally, it may be averred, 
that the grantee was learned in the law, and the annuity was for 
his counſel in the law. 1 Rel. 413. J. 52. 

So a condition precedent, upon which an eſtate ſhall be created, 


may be without deed. Co. L. 216. a. 
(A. 2.) By what Words it ſhall be created. 


Divers words of themſelves make an eſtate upon condition. Lit. 
S. 328. 

As, ſub condlitione. Lit. S. 328. 10 Co. 42. à. 

Proviſo ſemper. Lit. S. 329. 

And the word proviſo makes a condition, tho' joined with other 
words; as, provided always, and it i covenanted. G. L. 203. b. 


2 Co. 71. b. I Rol. 4100. J. 30. 
G 2 | Provided, 


(A. 2.) 
In the 
grants of a 
common 
perſun 
Vide poſt 
(A. 9, 10.) 
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CONDITION. 


Provided, and it is agreed, Fc. 2 Co. 71. 5. R. Cru, 
Car. 128. 

And therefore, if the word proviſo, be the ſpeaking of the grant 
or, ſeoftor, donor, &c. and obliges the grantee, &c. to any act, it 
makes a condition, in whatever part of the deed it ſtands; and 
tho' there be covenants before or after, it is not material. R. 


By all the Fuuges, 2 G. 7o, 71, Cc. Cromæuell. R. Dy. 311. b. 


Per 2 J. Dy. 13. b. 


So tho? it ſtands indifferent, whether it be the word of the leſſor 
or the leſſee; as, provided, and it is agreed betaveen the ſaid parties; 
for it ſhall be referred to the leſſor. 1 Rel. 407. J. 50. Dub. 
Dy. 152. Acc. Dy. 6. b. | 

And tho' all the reſidue of the words be the ſpeaking of the 
grantee, and words of covenant, as provided, and the grantee cove- 
nants, &c, R. 2 Co. 71. 6. R. Mo. 707. R. Jon. 169. 

80 words of limitation, if they cannot be taken as a limitation, 
ſhall be taken for a condition. Eg. Abr. 105. 

Otherwiſe, if the word proviſo be annexed only to make a qua- 
lification, and not to defeat the eſtate, Mo. 307. 2 Co. 72. 4. 
. 707. 

[Provifo, if leſſee commit waſte, the leaſe ſhall determine; 3s 
a condition, not a covenant. BPirchall v. Smethurſt, T. 1722. 
Bunb., 114.] | 

So the words ita quod, make a condition of themſelves, Lt, 
S. 329. | 

12 quod fr contingat. Lit. S. 330. 

But not without a concluſion, that it ſhall be lawful to the leſſor 
to re-enter, Lit. S. 331. Pol. 75. | 

So other words make a condition, if there be added a conclu 
ſion with a clauſe of re-entry; As, If Ge. L. 204. a. 

Or though the concluſion does not give a re-entry, but ſays on- 
ly, that if the froſſee, &c. doth, or dith not, ſuch an aft, the gate 

ſhall ceaſe, or ſhall be void. R. 1 Rol. 408. J. 15. 

Or, that the feoffment ſhall be void. X. 1 Rol. 408, 
J. 20, 25. f 

Or, that the deed of ferffmert and livery ſball be void; for that is 
of the ſame effect as if he had ſaid the feoffment. Dub. 2 Rol. 408, 
J. 30. 

So if after the feoſſment, the feoſſee by another deed grants, 
that if he doth not fuch an act, the firft deed ſball be void, 1 Kol. 408. 
J. 38. 

So if the concluſion be, that the feoffor ali take back his eftate, 
1 Rol. 408. J. 50. | 

So ed intentione, with a clauſe of re-entry, makes a condition, 
Semb. 1 Rel. 407. l. 37. Dy. 138. b. 

So to avoid a leaſe for years, which is but a chattel, there is no 
need of ſuch preciſe words as to avoid an eſtate of freehold. Co. 
L. 204. a. 

And therefore, if the leſtor ſavs, quod non licebit fer the leſſee to 
fell, grant, Sc. ſub pend firifuture, that makes a condi- 
tion. R. Dy. 65, 6. Ca I.. 204. a. Or ſays, and the 

leſſee 


CONDITION. 


Iiſce foall davell on the premiſſes on pain, &c. Co, L. 204. a. 
Dy. 70. 4. 

30 if the leſſee covenants that he vill, &c. ſub pænd foris- 
fafture. 1 Rel. 408. D. —Semb. Cre. El. 202. R. 2 Cre. 398. 
1 Leo. 246. 

So in grants executory, the cauſe, or conſideration of the 
grant makes a condition. C. L. 204. 4. 10 Co. 42. 4. 1 Sand. 320. 
2 Sand. 35 2. ; 

As, if a man grants an annuity pro acrd terre, or pro decimis, 
which are evicted, the annuity ceaſes, Co. L. 204. a. 

Or, pro conſilio, or quod præſtaret conſiliuim, if the grantee reſuſes 
his counſel, Co. L. 204. a. 

Otherwiſe, if a man grants an eſtate of inheritance, or 
frechold, pro confilio, or pro acrd terre, the annuity does 
not ceaſe if the counſel be refuſed, or the land evicted. Cz. 
I. 204. as 

Yet a feoffment by a woman cauſa matrimonii prelocuti deter- 
mines upon the marriage, or if the feoffee refuſes the marriage. 
C. L. 204. a. 

Otherwiſe, if the ſeoffment be by the man to the woman; for 
the woman ſhall be favoured in reſpect of the modeſty of her ſex, 
which does not permit her to take counſel in ſuch a caſe. C2. 
L. 204. a. 

If a condition has falſe Latin, yet if the ſenſe may be known, it 


is good. 1 Rel. 413. J. 30. 


So in the king's grant, words make a condition, which do not 
make a condition in the deeds of a common perſon. Cz. 
L. 204. a. 

As, ad effetum, or, cd intentione. Ibid, 

90, ad faciendum, or faciendo, Mid. 

Ad propgſitum, Sc. Ibid. 

Ad folvendum. 10 Co. 42. a. 

But if at the end of a charter, by which a grant is made of an 
advowſon, there be a clauſe, quod conce/}mus that the grantee may 
amortiſe to a chantry to fing fer the ſouls of our progenitors ;, this docs 
not amount to a condition, but to a licenſe. R. 43 £d. 3. 33, 34+ 
Fitz. Condition 7. 1 Rol. 407. J. 39. 0 


So words in a will make a condition, which will not make it 


(A. 3.) 
In the 
king's 
grant, 


(A. 4.) 


in a deed: As if a man deviſes land to another, ad faciendum, or In a vill, 


ed intentione that he de ſuch a thing; this makes a cu: uitivie Co. 
IL. 204. a. 

Vide Deviſe, (N. q, 10, 11.) 

So if he deviſes to another ad faciendum, or ad prapgſitum, that he 
di, Cc. G. L. 204. 4. 

80, if he deviſes 1% ſell, 1 Rol. gol. J. 45. Co. 
J. 236. 5. | 

Or ad folvendum, or paying. Co. L. 236. b. 1. Leo, 174. R. 
(tro. El. 146. M. 85 3. 
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(A. 8.) 
In Obliga- 
tions. 

Vide Obli ga 


tion, 


(B. 1. E.) 


CONDITION. 


So a deviſe to 4. provided, and my will is, that he keep it in re- 
pair, makes a condition, R. 1 Lev. 174. 

So there ſhall be a condition in a will, though there be no 
words that the eſtate ſhall ceaſe; as a deviſe to a wiſe, provided 
that ſbe ſhall have the rent only if ſhe departs out of London, Per Cur, 
Cro. El. 

But if the words be inſenſible, and the intent uncertain, they 
ſhall not be conitrued as a condition. 

A deviſe to A. and his heirs, upon truft that he ſhall do, Cc. is a 
truſt, but does not make a condition. R. Mo. 594. 


So in obligations there need not be ſuch preciſe words ; for, if 
the words e, T he condition is, that if A. do not grant, &c. the obligor 
covenants that he will grant; it is a good condition. R. 1 RH, 40g. 
J. 10. | 

So if the words be, Now it is agreed that if A. pay, the bond ſhall 
be void. R. 1 Rol. 409. J. 15. 


| (A. 6.) What Words do not make a Condition, 


But in grants of a common perſon, ad faciendium, ad efeTum, ad 
propgſtum, or ed intentiane, do not make a condition. Co. L. 204. 
R. Dy. 138. 6. 

So words of covenant or grant of a leſſee do not make a condi- 
tion. Per 2 J. Dy. 6. a. 

So words in reſtraint of a grant do not make a condition; as if 
the leſſor grants jire-bote, provided that he ds not take it of the great 
trees; it will be waſte, but no cauſe of re-entry, if he does take 
it of the great trees. R. 3 Leo. 16. 

So words inſenfible do not make a condition: As a leaſe for 
forty years, upon condition if fhe lives ſo long, and keeps herſelf 


fale, without more, docs not make a condition; for the 


intent is uncertain, R. 1 Rel. 411. J. 23. Pepb. 99. Cre. 
Et. 414. 

Nor words to a foreign intent; as if a feoffment be to A. & þ 
contingat that he dies in the life of the feeffor, that he pay an annuity te 


ra. 715. 


Or repugnant, or uncertain, Pol. 76. 


(A. 7.) To what Eſtate it may be annexed, 


A condition may be annexed to an eſtate of inheritance, free- 
hold or tor years. 


So it may be annexed to a grant of tithes by the clergy. 
1 Rol. 412. J. 53. . 


It a fcoffment be of two acres, a condition may be, that he ſhall 
re-enter into one. 1 Rel. 412. J. 50. 

So it may be annexed to an uſe, and ſhall be executed by /. 
27 H. 8. ſo that the donor and his heirs may take advantage of 
the condition. R. Sav. 77. 


3 (A. 8.) 


CONDITION. 


(A. 8.) In what Conveyance, 


A condition may be annexed to a deviſe, as well as to another 
conveyance. 1 Kol. 412. J. 25. 
And to a deviſe ſince the ,. 32 & 34 H. 8. as well as to a de- 


viſe by the common law. 1 R=. 412. J. 27. 
Or to a deviſe of an uſe by the common law. 1 Rel. 412. J. 25. 


Dy. 127. 
So a leſſee may ſurrender to the leſſor, upon condition. 


1 Rol. 412. J. 20. 
And a ſurrender of a copyhold may be upon condition. 


1 Rel. 412. J. 17. 

So a releaſe of an eſtate may be upon condition. 

And a confirmation. 1 Re. 412. J. 22. 

And a releaſe of a right. Cs. L. 274. 5. 1 Rol. 412. 
J. 15. 

80 a contract may be upon condition. 1 Rel. 413. 
J. 4. 

And a charter of pardon. Co. L. 274. 6. 

And a grant of denization. Bid. 

So a releaſe of a perſonal thing may be upon a condition 
precedent, but not upon a condition ſubſequent ; for a perſo- 
nal action once ſuſpended ſhall be extinguiſhed, R. 1 Rol. 412. 
l. 30, 35. 

80 4 BI O. 1 274. b, 2 Co. 68. a. R. 9 Co. 85. b. 
1 Ral. 412. J. 45. 

So a manumiſſion of a villein. Co. L. 274. 6. 

But a condition cannot be releaſed upon condition; for the 
condition annexed to the releaſe ſhall be void, and the releaſe ſhall 


be good, Co. 4. 27 4+ b. 
(A. 9.) How it ſhall be annexed. 


The condition may be contained in the ſame deed. 
. Or indorſed upon the obligation or deed. 1 Rel. 413. 

10. 

Or may be contained in another deed executed upon the ſame 
day. 1 Rol. 414. J. 20. 

So a condition to defeat an eſtate may be annexed to the re- 
ſervation of the rent, explaining the manner of payment. R. 


Mo. 52. 
But if a diſſeiſee, releaſe his right, and the diſſeiſor by 


his deed at a ſubſequent day, grant, that the releaſe ſhall be 
upon ſuch a condition, the condition is void. 1 Rl. 414. 


1. 15. 


(A. 10.) Who ſhall be bound by a Condition. 


If an expreſs condition be annexed to an eſtate made to a feme 774 oe 
F.) 


mot the ſhall be bound by it. 1 Rel. 421. J. 32. 


G 4 Or, 
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88 | CONDITION. 
Or, to an eſtate made to an infant. 1 Rs/. 421. I. 35. 
Or, to an eſtate made to = one of full age, who dies; hig 
heir within age ſhall be bound by the condition. R. 1 Rel. 421. 
J. 37. 
So a condition in law, annexed to an office which requires 
ſkill or confidence, binds an infant and eme covert, Co. L. 


233. 6. | 1 
So if an infant or feme covert does waſte, it ſhall be a for- 
feiture. Bid. : 


But if an infant or /me covert aliens in mortmain, it is not an 
abſolute forſeiture. id. 


(B) Condition Pꝛecedent. 
(B. 1.) What ſhall be. 


Condition is precedent, or ſubſequent. 
[There are no technical words to diſtinguiſh conditions 
precedent and ſubſequent ; but the ſame words may indifferently 
make either, according to the intent of the perſon who creates it, 
Robinſin v. Comyns, H.g G. 2. C. T. T. 164.] Wide 1 Term 
Rep. 64 5.* 

A condition precedent is ſuch as ought to be performed beforo 
the eitate veſts, or the grant or gift takes effect. 

As, if a man leaſes land for years, upon condition, that he 
leſſee, if he pays ſuch a ſum within two years, ſhall have the fte. 

% L. 216. a. 

If a man binds himſelf, F he recovers taventy acres, to give a 
micty to B. if he recovers only ten acres, he is not bound to give 
any part. 1 Kol. 433. J. 21. 

If 2 man grants a ſum for the doing of ſuch an act, or, to 
ſuch an one if he does it: this is a condition precedent, for the 
duty commences by the performance, 1 Rel. 414. /. 25. ad 35. 

So, if ke acknowledges that he owes ſo much, and then binds 
himſelf in a penalty for the payment. X. 1 Rel. 414. J. 35. 

If a ſubmiſſion to an award be % quod frat, Cc. this is a con- 
dition precedent. 1 Rel. 416. J. 3. Wide 2 Ld. Raym. 766.* 

If a deviſe be of the reſidue, after debts and legacies paid; it is 
a condition precedent that thoſe be firſt paid. R. 1 Rel. 415. * 
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. Or of land, that it fhall be fold, if the perſonal eflate be not ſuffi and 
bf cient for the payment of debts. R. Jon. 328. Jan 
1 If a ſettlement be in truſt, that if A. marries B. after the age tne 
Hutten years, and they have iſſue male, the eſtate ſhall be to A. and huſ 
B. for their lives; it ſhall be a condition precedent, that there be mp 
the marriage and iſſue male, before the eſtate veſts. R. Ca. ha 
Parl. 84. | g 
180, a condition to make an apprentice free at the end of ſe- _ 

Mu 


ven years, if it ſhall be deſired, is a condition precedent, * fuck 
: . 805 Wo 


CONDITION. 


80, if a condition be annexed to a thing, which cannot be 
done but on a condition precedent, it ſhali be conſtrued to be a 
condition precedent : as, if a man releaſes an obligation to A. 
provided that B. pays him 201. at a future day. R. 1 Rol. 415. 
15 | | 
; 85 in all perſonal contracts, the word pro, makes a condition 

recedent : as, if I contract to ſell a horſe for 10 l. Heb. 41. 

The word pro will be either a condition precedent or ſubſe- 

uent, as will beſt anſwer the intent of the parties. 1 Str. 571.* 

Where there is no mutual remedy, it ſhall be a condition pre- 
cedent, as where the defendant, by decdapell promited to accept 
of the plaintiff 500/. ſtock, ſo ſoon as the receipts ſhould be de- 
livered out by the company, and would pay for the fame g50/. 
on a particular day; the defendant being the only party cove- 
nanting, and conſequently, there being no remedy to compel the 
plaintiff to deliver the receipts; plaintiff muſt ſhew either a de- 
livery or tender and refuſal before he can bring his action for th 
money. Str. 569.* ' 

*As where plaintiff covenanted to transfer ſtock, and the de- 
fendant to accept and pay for it, the plaintiff need not ſhew a 
transfer or tender. Str. 535. Vide 1 Ld. Raym. 665. Vide 
ctiam Doug. 689, 691.* 

Otherwiſe, generally where there are mutual covenants, &. 
1 Sand. 320. R. 2 Sand. 156. 

Yet, if A. covenants to aſſure land, and B. covenants for the per- 
formance of it to pay; he is not bound to pay till the land be 
aſſured. 2 Sand. 156. 

[On a contract to transfer ſtock on payment of money, the 
payment of the money is not a condition precedent, but a con- 
current act; if the transferror does not attend, the plaintiff need 
not ſhew he had the money ready; it he attends, the plaintiff 
muſt lay down the money, tho' not fo as to part with it till 
transfer. Merrit v. Rane, T. 7 G. Str. 458.] Wide Doug. 
684, 659. 

In conſideratian, that the plaintiff, at the requeſt of the de- 
fendant would execute to the defendant a general releaſe, the de- 
fendant promiſed to pay: this is a condition precedent, to give or 
tender a releaſe executed. 2 Bur. oo.“ 

If a deviſe be made of land to truſtees to pay 20 l. of the rents 
and profits to the teſtator's daughter, and the reſt to her huſband, 
and the whole rents and proſits to the huſband after teſtator's death, 
and in caſe the daughter ſhould ſurvive the huſband, then tlie 
land to the uſe of the daughter for life, and after her death to 
the uſe of her ſon in tail, then to the heirs of the body of the 
huſband : the danghter's ſurviving her huſband is a condition 
precedent to the limitations over, and if ſhe die before him, they 
mall not take effect. Doug. 75.* 

But, if the deviſe be to the teſtator's ſon for life, remain- 
ders in tail to his ſirſt and other ſons, Sc. by any future wiſe; 
but if he ſhould marry any perſon related to his preſent wiſe, in 
ſuch caſe, to go over to the teſtator's brother, —The event of the 
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CONDITION. 


ſon's marrying a ſecond wife related to the firſt is not a condi. 
tion precedent; and on his death without marrying again, the 
eſtate veſts in the children of the teſtator's brother, and does not 
deſcend to teſtator's heir at law. Id. 63.* 

*One having an eſtate for life, remainder to H. in tail, de- 
viſed that eſtate together with his own eſtate to truſtces, to the 
uſe of H. for life, but provided that his own eſtate ſhould not 
be conveyed, unleſs H. within 6 months ſhould ſuffer a recovery 
to bar the remainders in a will by which teſtator had the eſtate 
for life, and in default to other uſes. H. did acts of ownerſhip, 
but never ſuffered a recovery. The teſtator's own eltate never 
veſted in H. becauſe the ſuftering of the recovery was a condi- 
tion precedent. 2 Brown 67. Vide Ambler 533,* 

Vide Chancery, (20. 8.)—Pleader, (C. 51.) 


(B. 2.) Condition to have a Tee, when good. 


Land may be conveyed for a leſs eſtate, upon condition that 
if ſuch a thing be performed, tlic grantee ſhall Lave a fee. Cz, 
L. 216. 

And ſuch a eondition precedent may be annexed to an eſtate- 
tail, which does not merge by the accruing of the fee, as well 
as to ai eſtate for life, or years. R. 8 Co. 75. a. 76. as Ll, 
Stafford, 

And to rents, advowſons, &c. which. lie in grant, as well as 
to an eſtate in land. R. 8 Co. 75. a. 

But where ſuch condition is annexed, there ought to be a par- 
ticular eſtate granted, as a foundation upon which the fee thall 
accrue : as, aweltate-tail, for life or for years. 8 Co. 75. 

And the particular eſtate ought to be permanent ; and there- 
fore, to an eſtate at will ſuch condition to have a fee cannot be 
annexed. Per Coke, 8 Co. 75. a, 

So, if the particular eſtate granted he for years, but ſubject to 
be deſtroyed upon a contingency, it is not ſuilicient: as, if an 
eſtate for years be granted, upon condition, that if he pay ten 
ſhillings within a year, the leſſee 2 have it for life, and if he pay 
twenty foillings after the year, he fhall have the fee; the condition 
to have the fee is not good ; for if he pays the ten ſhillings, by 
the accruing of the eſtate for life, the term for years was tnerged. 
Bid. x 

And the eſtate for life, being only poſſible and contingent, is 
not ſufſicient to ſupport the condition to have a fee, Hid. 

And as the particular eſtate ought to be permanent, the pri- 
vity of the eſtate ought to continue; for, if the grantee or leſſee 
aihgns, the eſtate in fee cannot accrue. 8 Co. 75. b. 

Or, if the grantee accepts a relcaſe ſor life, or in tail from the 
leſſor. bid. 


Or, ik a particular eſtate be granted to two, and they make 
partition. 8 G. 75. b. 76. 


So, if the grantee aſſigns, tho' aſterwards he takes back the 
ſame eſtate. 8 Co. 75. be 
Other- 
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CONDITION 


Otherwiſe, if one leſſee dies; for then the privity does not de- 
termine. 8 Co. 75. 

Or, if the leflee leaſes for a leſs term. Bid. 

Or, leaſes for the whole term, upon a condition, and enters 
for the condition broken. Hid. 

Or, if the leſſor dies, or aliens the reverſion, Bid. 

The particular eſtate and the condition to have a fee ought to 
be granted by the ſame deed, otherwiſe the fee will never accruc. 
8 Co. 77. Os 

Or, by different deeds executed at the ſame time. id. 

But tho' the condition be precedent to the accruing of the fee, 
it does not determine the particular eſtate to which it is annexed ; 
as, if a leaſe be made to A. B. and C. and if A. dies living B. 
then to B. and his heirs; tho” this contingency happens, the 
eſtate of C. is not determined. Pal. 76. 


(B. 3.) At what time an Eſtate ſhall veſt upon a Condition pre- 
| cedent, 


If a leaſe be for years, with a condition, that if the leſſee does 
ſuch a thing, he ſhall have the fee, and livery be made to the 
leſſce; he has the fee immediately, tho', by the words, the per- 
formance ought to precede the eſtate ; for the livery cannot ex- 
pect in fut v. O. L. 217. | 

But, generally, the eſtate does not veſt till the condition pre- 
cedent performed: and therefore, if a perſonal thing be granted 
upon a condition precedent; the property does not veſt till the 
condition performed. | 

*50, if a deviſe be that if A. and B. ſhall marry into the fa- 
milies of C. or D. and either of them have a fon, then the eſtate 
to go to that ſon; it they ſhall not marry, then to E. They 
marry, but not into the favoured families: E. has no claim till 
after their deaths, for the condition as to him is precedent, and 
they have their whole lives to perform it in. 1 Brewn 5 5.5 

So, if a releaſe be of an obligation, or perſonal action, upon 
a condition precedent ; the action, &c. is not ſuſpended till the 
condition periormed. R. 1 Rol. 412. J. 35. 

So, if an advowſon, or other thing which lies in grant, be 
granted for years, with condition to have a fee; the fee does not 
reſt till the condition performed. Co. I. 217. b. 

80, if the king grants for years, with condition to have the 
fee; for there no livery is neceſſary. Bid. 

50, if a common perſon grants for years, and by a ſubſequent 
deed gives the fee, upon a condition precedent, to the leſſee; for 
then there is no need of livery. Ibid. 

Or, if he grants for life with ſuch a condition, and makes 
1 for then the livery has effect, and does not expect. Co. 

217. 8. 

Aſter the condition performed, the eſtate in fee veſts without 
other ſolemnity; otherwiſe it could never veſt, 8 Co. 76. 6. 


Tho' it be in the caſe of the king. Bid. 
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(c) Condition ſubſequent. 
What ſhall be. 


A Condition ſubſequent is ſuch as defeats an eſtate by ſome 
ſubſequent act. 5 

As, 1 fine be to the uſe of another, or a feoffment, &r. upon 
condition, that if ſuch an act be afterwards performed, the eſtate 
ſhall be void. | 

So, in every caſe, where the intent appears, that the eſtate 
ſhall be veſted till the condition be performed, it ſhall be a con- 
dition ſubſequent: as, if a fine be to A, in fee if B. does not pay 
fo much before Michaelmas, and if he pays, then to B. in fee; for i 
appears that A. ſhall have the land till B. pays. R. 1 Rel. 413. 
4. 45. 

80 a deviſe to A. if he lives till his age of twenty-one years, up 
condition, that if he dies before, it ſhall go to B. and his heirs, ſhal 
be a condition ſubſequent ; for the intent appears, that A. ſhall 
take immediately. R. 3 Lev. 132. 

A deviie of a term to A. and that if his wife permits his enjey. 
ment for three years fhe ſhall have his goods as executrix, but if ſhe 
diſturbs him, his ſen hall be executor ; the wife may ſue as execu- 
trix within the three years, ſor the words, that the ſon ſhall up 
diffurbance, ſhew the intent, that the wife ſhall be executrix in 
the mean time. R. Cro. El. 219. ä 


(D) TUhat Conditions are not good. 
(D. 1.) If they are impoſſible. 


FF a condition precedent to a feoffment, &c, be impoſſible at 5 
the time, or afterwards becomes impoſſible, the feoffment 
{hall be of no effect: for, till performance, the eſtate cannot vel. 
Co. L. 206. 1 Rol. 420. J. 35. 

If a conditicn ſubſequent to a feoffment be impoſſible at the 
time of the mal ing, the eſtate of the feoffee is abſolute, and thi 
condition ſhall be void. Co. L. 206. a. 1 Rol. 420. J. 30, 

50, if the condition to an obligation, recognizance, c. be im- 
poſſible at the making, the obligation is ſingle. Co. L. 206. 6 
1 Rl. 420. J. 30. R. 3 Lev. 74. 

80, if a condition to a feoffment, Cc. be poſſible at the mal- 
ing, and afterwards becomes impoſſible by the act of God, the 
eſtate of the feoffee is abſolute; for, being veſted, it cannot be 


deveſted without the performance of the condition, which wa dit 

j for the beneſit of the feoffee. Co. L. 206. 4. 219. a. 1 Ra. . 

449. J. 80. K. 1 Sal. 170. 

a So, if it becomes impoſſible by the act of the feoſſor himſell, 

| G. L. 206. b, | 

it Put if the condition of an obligation, recognizance, &'c. was 

| Poikvle at the making, and afterwards becomes impo!lible by 4 8 
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CONDITION. 


2 of God, of the law, or of the obligee himſelf, the obligation 
{hall be ſaved. Co. I. 206, a 1 Rel. 449. J. 35. 451. J. 40, 
45. Vide peſt, (D. 7) 1 3 

So, if a condition be in the disjunctive, and gives liberty to 
do one thing or another at his election, and the one part becomes 
impoſſible: as, to enfeeff A. or make him his executor, and he dies 
before the obligee. R. Mo. 357. Cre. El. 277. Per. 3 J. 
Cre. El. 398. 5 Co. 22. a. Popb. 98. 1 Rel. 450. l. 35. R. 
Jen. 171, 2. 181. 2 Med. 202, 203. Vide poſt, (K. 1, Kc.) 

Otherwiſe, if the disjunctive does not give liberty to do the 
one thing, or the other. 1 Kal. 450. J. 50. 45 1. J. 5. Semb. 
3 Med. 232. . 

And if a man covenants, or promiſes to do a certain thing at 
2 certain time, and it becomes impoſſible by the act of God, he 
ſhall not be excuſed. 1 Rel. 450. J. 20, Vide Afion upon the 


Caſe upon Aſump /it, (G.) 


If a condition be to do a thing which by no means can be 
done, it ſhall be ſaid to be an impollible condition: as, 1 go from 
London to Rome in three hours, 1 Rol. 240. I. 10. 

To affign a commiſſion of bankrupts; for the commiſſion cannot 


be aſſigned. K. 1 Kol. 419. J. 50. 


But if the condition be improbable, and out of his power to 
do, yet it ſhall not be ſaid to be impoſſible. 

As, if the condition be, hat a married man fhall marry ſuch a 
2w91nan z for it is poſſible that his preſent wife may die before him, 
and the other woman. 1 Rel. 419. J. 45. 

That the pope fhall be in London within a day. 1 Rol. 420. J. 8. 

That he will indemnify againſt B. upon an obligation by A. ts C. 
tho' it does not appear that B. is concerned, 1 Rel. 420. J. 20. 

So, tho' it be out of human power: as, that it fall rain to- 
marrow; for it is poſſible. 1 Rol. 420. J. 5. 


(D. 3.) If a Condition be contrary to Law; in a Feoffment, gift, 
Sc. | 


So, if a condition precedent to a feoffment be illegal, or re- 
pugnant, the eſtate can never velit. 

If a condition ſubſequent to a feoffment be to do a thing which 
is mulum in ſe, the condition ſhall be void, and the eſtate remains 
abſolute : as, a condition # commit murder, or robbery, Sc. Co. 
I. 206. b. 

So, if a condition upon a feoffment, &c. be to do a thing con- 
trary to the obligation or rule of law: as, a feoffment upon con- 
_ that a daughter ſball inherit, and nat a fin. 1 Rol. 418. 
42. 


(D. 4.) Or repugnant. 


So, if it be repugnant to a grant: as, a feoffment, Sc. upon 
condition, that he ſhall not take the profits z the eitate remains ab- 
ſolute, and the condition is void. Co. L. 206. 6. 7 H. 6. 43. b. 

A war- 
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94 | CONDITION. 


A warranty, upon condition, that it be void. 1 Rol. 419, 
J. 20. 
So a general warranty, upon condition, that he fhall net has, 
in value : yet he may rebut, and then it is not wholly defeated; 
but he might rebut without the words, (againft all men,) and 
therefore they are defeated. 1 Rel. 419. J. 25. 
So a grant by a bithop rendring rent to him and his ſucceſſors, 
and if it be not paid to the chapter in the vacation, that it ſhall l. 
vid: the condition is repugnant, - and therefore void, R, 
Mo. 52. 
So a leaſe to A. upon condition, that he ſhall not take the profit 
for two years, 2 Les. 132. 
Or, to A. B. and C. upon condition, that if C. takes the profits : 
during the lives of A. and B. his gſlate fhall ceaſe, Did. 


f 
(D. 5.) So, if a condition upon a ſeoſfment be repugnant to the nature : 
To the of the eſtate: as, a feoffment, upon condition, ?hat the faßte 4 


* ſhall nit alien; the eſtate is abſolute, and the condition void. 
Co. L. 206. b. 223. a. 

So, if a grant, releaſe, confirmation, or deviſe in fee be made, 
upon ſuch a condition. Co. L. 223. 4. 

So, if a term for years, or chattel real or perſonal be granted 
or aſſigned, upon ſuch a condition. Co. L. 223. a. Seb, 
cont. 223. b. 

So, a feoffment or gift in tail, upon condition, that the wif 
ſhall not be endoxued, or the huſband ſhall nat take by the curteſy; the 
condition is void, 1 Rel. 418. J. 25. Co. L. 224. a. 

So, a gift in tail, upon a condition, that the donee ſhall nit ley 
a fine, or ſuffer a recovery, or make a leaſe within the fl, 32 H. 8, 
the condition is void. R. 6 Co. 41. 10 Co. J8. b,— Cont. as to 
the leaſe, Cz. L. 123. . Acc. as to the fine and recovery, C. 
L. 224. a» Hab. 170. Vide infra. 

*So, a condition that if tenant in tail ſuffer a recovery to har 
the remainders, he ſhall pay a ſum of money to the remainder. 
man, is void as being repugnant to the eſtate, Ambler 379.“ 

So, a condition to a gift in tail, that the donee ſhall not be bounl 
by a collateral warranty. 10 G. 39. 

Or, that the donee after poſſibility ſhall be puniſhed for waſt, 
Did. 

Or, that the donee ſpall net make a grant for his own life. 6 C.. 
43. a. Cont. OG. L. 223. b. 

Or, that the donee — not levy a fine within the ft. 4 H.. 
1 Rol. 418. J. 30. Otherwiſe of a fine at common law, id. 
J. 39. Vide ſupra. : 

So a condition, Hf the donee fhall not eſtectually go to alter, E. 
for an attempt, without more, is not effectual; and if an ad 
effectual is done, the eſtate is gone to another. X. Jon. 59. 

80, a leaſe to A. and his aſſignees, upon condition, that le 
ſhall not alien. Hab. 170. 

Or, that he ſhall not uſe ſuch @ room, or part; for it is not es- 
cepted, id. 

But 
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CONDITION. 


But a feoffment, upon condition, that the ferffoe ſhall not alien to 
ſuch a particular perſon, is not repugnant z for his alienation is not 
totally reſtrained. Zit. S. 361. 

Or, that he ſhall not alien in mortmain. Co. L. 223. b. 

8o a condition to a feoffment before the ft. quia emptores terra- 
rum, is good, that he ſhall not alien without licenſe. Co. L. 22 3. 4. 

Or, by the lord, that he fhall net alien, generally. Semb. Co. 
L. 223. a. g 

And now, ſince the ſtat, ſuch a condition to a feofiment by 
the king is good; for he may reſerve a tenure to himſelf. Ce, 
4. 223. 4s 

A feoffment, upon condition, that he ſhall not alien other land, 
is good now. Lid. 

So a condition to a gift in tail, that he ſhall not alien in fee, or 
pur auter vie, is not repugnant 3 for ſuch alienation, without a 
recovery, will make a diſcontinuance. Lit. S. 362. 1 Kal. 
418. J. 35. 21 H. 7. 11. 6 Co. 41. b. | 

So, it ſuch condition be, where the gift is to A. in tail, re- 
mainder to him in fee. R. 11 H. 75.6.6, 

So a feoffment to huſband and wife, upon condition, that they 
ſhall nat alien, reſtrains an alienation, except by fine. G. IL. 
224. a 6 Co. 41. 6. 

A feoffment to an infant, upon ſuch condition, is good to re- 
ſtrain an alienation during his infancy, Did. 

So ſuch a condition, in a feoffment to an eccleſiaſtical corpo- 
ration, is good, Co. L. 224. a. | 

So, if a leaſe to commence at a future day be, upon condition 
to be void, if the leſſee dies before the commencement, or before 
the end of term, it is not repugnant. X. 1 Rl. 418. J. 50. 

80, a condition in a leaſe for 21 years, that the landlord 
ſhall re enter, on the tenant's committing any act of bankruptcy, 
on which a commiſſion ſhall iſſue, is not repugnant. 2 Term 


Rep. 133.* 


(D. 7.) If a Condition be contrary to Law; in Obligations, Oc. 


If a condition of an obligation be to do a thing which is Ma- 
lum in ſe, the condition and alſo the obligation is void: as, if an 
obligation be with condition 7 Lill another. Co. L. 266. b. 

To maintain, and uſe ſuch a one as his wife, who is the wife of 
another. R. Mo. 477. 

[Bond from A. to B. reciting they had agreed to live toget! er, 
A. to maintain B. and leave her annuity of 60 J. if he quits her, 
or ſhe out-lives him; if ſhe leaves him, he is not to maintain her 
any longer, or leave the annuity ; the bond is illegal and void; 
It is not premium pudicitiæ, but premium proflitutioniss Walter v. 
Perkins, M. 5 G. 3. 3 B. M. 1568.] 

So, if the condition be, 5 enlarge him out of priſon, or ſuffer bis 
eſcape. R. Hob. 14. R. Hard. 464. 

So, if the condition becomes impoſſible by the act of God, of 
the law, or of the obligee, the obligation ſhall be faved. R. 
Mo. 85 5. Vide ante, (D. 1.) | 

| So, 
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CONDITION. 


So, if the condition be to perform covenants which are void 
by ſtatute, or by law. Vide Covenant, (F.) 

[But condition to reſign a benefice on requeſt, generally, i 

od; and the court will not ſuffer it to be argued. Peele v. 
Com. Carlial, M. 6 G. Str. 227. Turner v. Hawkins, T. 4 6. 
Fort. 351] 

[So bond with condition that if defendant hire A. as his er. 
vant in B. for ſuch time as ſhall gain him ſettlement in B. and 
permit him to gain ſettlement there, or if A. gains ſettlement by 
defendant's aſſiſtance any where out of C. Cc. is a good bond, 


Whiting v. Punchard, P. 10 G. 3. 3 Will. 50.] 


(D. 8.) Otherwiſe, if contrary to a Maxim of Law, or repug- 
nant. 


But if the condition of an obligation, &c. be only to do a thing 
contrary to a maxim of law, or repugnant to the nature of the 
grant or of eſtate, the obligation is good; for he may do it, if he 
will forfeit his obligation. 

As, if an obligation be, with condition 79 make a feoffinent t 
bis avifez tho? it cannot be by the rule of law, the obligation is 
good. C. L. 206. b. 

To do an act, which will be maintenance. 1 Rel, 417. J. 45. 

So, if an obligation be, that the feoffee ſhall not take the profits i 
bis eſtate. Co. L. 206. b. 

Or, that the feoffee ſhall not alien. Mid. 

So, if the condition of an obligation, &c. was impoſſible at the 
making, the obligation is ſingle. 2 Les. 189. 5 Lev. 74. 
Vide ante, (D. 1.) 

So, if it be to perform covenants in an indenture, c. which 
becomes void by raſure, &c. 1 Zoo. 282. 

Yet, if the condition be part of the obligation, and incorpo- 
rated with it, if that becomes impoſſible, the obligation ſhall bz 
void; as, if the condition of a recognizance by bail be impoſſible. 
1 Sal. 172. 


(E) Condition expounded. 
When liberally. 
PHE words of qa condition ſhall be liberally expounded to 


ſerve the intent of the parties; as, if the condition of an 
obligation be, 4vhereas A. ill ſurrender a copyhold to B. if they fi 
long live, then the obligation Mall be wid; it ſhall be part of the 
condition, that A. make the ſurrender. R. 1 Rol. 409. J. 30. 
So, a condition, that if A. diſcharge a rec:gnizance, and whereas 
he hath agreed to free the obligee from taus bonds, the condition is, 
that if A. fave him harmleſs from the ſaid two bonds, then Sc. i 
extends to the recogniſance, as well as to the two bonds. X. 


1 Kl. 409. J. 40. 
It 


CONDITION. 


If the heir confirms the grant of his father as to a walk in a 
foreſt, c. and by the ſame indenture grants another walk, upon 
condition, that he do not cut trees in aliqua parte premifſorum ; it he 
cuts in the part confirmed, it is within the condition. R. 1 Rol. 

22. J. 20. | | 
, If a man promiſes, that he will net diſcharge A. out of executicn 
qwithout the conſent of B. and afterwards he relcaſes the execution, 
upon which B. recovers againſt him in afſumpſit; an obligation 
by A. to indemnify bim againft all ſuits which may ariſe upon this re- 
leaſe, extends to this afſumpit. R. 1 Rel. 422 J. 30. 431. J. 45. 
Vide 2 , (J.) 


If a condition be, t aſſure lands diſcharged of all prior incum- 


brances, except a leaſe for years upon the antient rent ; if he aſſures, 
but before that, and after the condition, he makes a leaſe for 
years upon the antient rent, it is no breach. 1 Rel. 433. J. 30. 

If a condition be, 9% re-enter, if no diſtreſs be found; this ſhall 
be expounded of a reaſonable diſtreſs; and therefore, if a lock't 
cupboard remains there, he may enter. R. 1 Rol. 428. J. 35. 

To perform all articles in the indenture, does not extend to land 
excepted out of the leaſe, tho' it be mentioned in the indenture. 
R. 1 Rel. 431. J. 25. 

If a condition be, that if he dies without iſſie, he by his deed or 
will ſhall give land to B. it thall be underſtood, that he ſhall make 
ſuch ſertlement or diſpoſition in his life-time, which ſhall take 
effect, if he dies without iſſue, R. per 3 J. Jon. 180. 

If a condition be, 7 re-pay 500 l. of the portion, if his wife dies 
within teuo years after the marriage without iſſue ;, if ſhe has iſſue, 
he is not bound to repay, tho' the wife and alſo the iſſue die 
within two years. X. 1 Sid. 102. 

If a condition be, that the lefſee ſhall not aſſign without the aſſent 
ef the lefſor ; he cannot give, grant, or fell, for thoſe are aſlign- 
ments, M.. 11. 

If a condition be, to deliver fo many ſhoes to A. a common car- 
rier, for the uſe of the obligee; a delivery to the porter of A. is 
tuſhcient, for the maſter ſhall be bound by it. R. 2 Med. 309. 

If a condition be, that there is no incumbrance but an eftate for 
life; an eſtate for the life of B. where his wife by the cuſtom 
has free-hench, is not a breach. 2 Ver. 45. 

If a condition be in a leaſe by two leſſors, that he leſſee ſhall 
enjoy without diſturbance or incumbrance made by them; a leate by 
one leſſor will be a breach. R. Lat. 161. 

If a condition be, that the lefſee ſhall enjoy; this ſhall not be ex- 
tended to tortious acts: and therefore, if he be diſturbed with- 
= title, it is not a breach of the condition. R. 1 Rel. 430. 
35. 

So, tho? the words are expreſs, that he ſpall enjoy without the 
interruption of any. Semb. cont. 3 Leo. 44. 

So in covenant, R. Jon. 197. 

If a condition be, to fave harmleſs concerning the buying of geedi 
at ſuch a pricez it extends to the title of the goods, not to the 
price. K. Al. 95, 

Vor. III. H Tt 
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CONDITION. 


If a condition be, that he ſhall nat moleſt A. in his lands or gods 
upon any account ; for it thall be intended of a tortious moleſtation, 
R. Cre. El. 70s. 

So a condition ſhall not be conſtrued to extend to things of 
common right. R. 1 Rol. 434. J. 20. 

As, if a condition be, that A. fhall enjoy ſuch land immediately 
upon his death; and at his death the Tand was ſown with corn, 
and his executor takes the emblements; the condition does not 
extend to it. R. 4 Leo. 1. 

If a man binds himſelf by bond to leave his children int 
200 J. and leaves four children, and by will gives the eldeſt fon 
land worth more than 50/. and to the other three 50 J. a- piece, 
payable at twenty-one z this is not performance. Tobe v. Bird, 
M. 24 G. 2. 1 Wilf. 280.] 


(F) To what it extends, 


IJ a deviſe be to A. in tail, remainder to B. in tail, upon con- 
dition, thot he, they, or any of them ſhall not diſcontinue, r. 
the condition extends only to the remainder, 1 Kol. 422. J. 5, 
R. 5 Co. 68. 

A gift to A. in tail, remainder to him in fee, upon condition, 
that he ſhall not alien, extends only to the eſtate- tail; for it is re- 
pugnant to the fee. Cos. I.. 224» c. 

So a leaſe, upon condition, that ihe laſſee or his afſigns fhall nit 
alien, unleſs to his brother; if the leflee aſſigns his term to his bro- 
ther, he thall not be reſtrained by the condition. R. 1 Rl. 422. 
J. 10. Vide poſt, (Q.) 

That the liſſee ſball not fell, Qt. without the aſſent of the leſſor; 
the executor of the leſſee, after the death of the leflor, may fell, 
Dy. 65. . Ds. II. 


(G) Condition perkozmed. 
(G. 1.) By whom it may be. 


IF a feoffment be upon condition, that the feoffor pay ſo much at 

ſuch a day, and before the day he dies, the heir may pay it; for 
he has an intereſt in the land, and the teoffee las the ſame advan- 
tage it the payment be by the heir, as it it were by the feoffor 
himſelf. Lit. S. 334. 


So a fine 1 the uſe of A. in fee, but if B. pays fo nnich bgfere Mi. 
chactmas to. A. for life, and ts B. in fee, B. dies before A7ichaelmas ; 
his heir may pay. Dub. 1 Rl. 420. J. 45. 

If a deviſe be to a wife for life, and after to A. his ſon in fee, 
with a proviſo, hat if B. pays 505 l. to A. within three months 4 
ter the death of the wife, B. froll have it to him and his hers; 
dies before the wiſe z his heir may pay. R. Eg. Abr. 10). 
Alarks v. Marks, M. 5 C. Sri. 129. 
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CONDITION. 


So an executor or adminiſtrator may pay. Lit. S. 337. Co. 


Lit. 209» a. ; 
Or the ordinary, if there be no executor or adminiſtrator. Co. 


209. a. 

1 8 if the heir be within age, his guardian may pay in reſpect 
of his intereſt. Co. L. 206. 6. ; 

So every one, who has an intereſt in the condition, or in the 
land, may perform the condition; as, if a feoffee, upon condi- 
tion to pay at Michaelmas, enfeoffs another before Michuelmat; 
the ſecond feoffee may pay. Lit. S. 336. 

So the feoffee himſelf, after his feoftment to the other, may 

Leid. 

75, a ſervant by the command of the feoftee may pay. 1 Rel, 
21. J. 47 

; $9, if 3 heir be an ideot, a ſtranger may pay for him. Co. 

I. 206. 5. : 

So, if a ſtranger, in any caſe, pay in the name, and without 
the privity of the feoffor or his heir, and the feoftee accept it; it 
will be a good performance. Co. L. 207. a: IV 

So, if two be enfeoffed, upon condition 2 re-enfeoff him for 
life, remainder in fee to B. and one re-enfcoffs him; it ſhall be 
good for a moiety, tho* the condition be entire; for, by his ac- 
ccptance, the feoffor diſpenſed with the condition. Dy. 69, 70. 

But if a ſtranger of his own head offers to perform a condition, 
the feoffor need not accept it. Lit. S. 334. 

So, if a condition be, that the feoffor pay, without limiting a 
time for payment; the heir, c. cannot pay, for the feoftor had 
time only during his life, Lit. S. 337. 


(G. 2.) To whom it ought to be performed. 


If a condition be, 1 pay, on ſuch a day, money to A. bis bitrs or 
ens; it may be paid to any one named in the condition: and 
therefore, the money may be paid to the heir of the feoflee, after 
his death; tho” he has an executor to whom the money belongs. 
N. 5 Co. 96. Vide Chancery, (4 A. 9.) 

So it may be paid to the heir, after aſſignment by the ſeoffee. 
K. 5 G. 96. 1 Na. 421. J. 5. 

90, if a condition be, Zo convey to A. his heirs and aſſigns, and 
A. dies; the conveyance ſhall be to his heir. Semb, Fen. 181. 

So, if the ſcoffee aſſigns all his eſtate, the payment may be to 
the feofice himſelf, or to his aflignee z for the words of the con- 
dition give him an election to pay to the one or the other. Co. 
L. 210. a. | | 

And after the death of the feoffee, the payment may be to the 
heir, or aſſignee. Ibid, | 

So, if a condition be, ts pay to A. his heirs or executors; the 
payment may be to the heir or executor, at the election of the 
Icoltor, Co. L. 210. a. | 

If it be, to pay 4% the ferffor, his heirs or affigns; it may be to 
tie heir, or executor z tor he is an aſſignee in law, and there 

nz cannot 


| 
| 


be a requeit, 


CONDITION: 


cannot be any other aſſignee of a bare condition. Co. L. 210, a, 
5 Co. 97. a. | 

If a condition be, to leaſe to A. or his aſſigns; he ought to leaſe 
to thoſe whom A. names; for he cannot have other aſſigns. R 
1 Rol. 421. J. 20. | 5 

If a condition be, that he pay to the feoffee, without more, n 
fuch a day, and he dies before che day; the payment ought to be 
only to the executor or adminiſtrator, and cannot. be to the heir. 
Lit. S. 339. 

So the payment may be to any deputed by the feoffee. 1 Ry, 
421. J. 50. | 

If a condition be, that he pay to the feoffee, his executors or 
aſſigns; payment to any executor is ſuſficient. Per Manw, 

Leo. 103. 

And it is ſafer to pay to an executor, tho” within age, than to 
an adminiſtrator durante minore ætate. R. 3 Leo. 103. 

But if a condition name any to whom the payment ſhall be, it 
cannot be paid to another: as, a feoffment upon condition, that 
he pay to the feoffee or his heirs; the payment ought to be to the 
heir, and cannot be to the executor. Lit. S. 339. Co. L. 210. a. 
R. 5 Co. 96. b. 97. a. 8 

So it cannot be paid to an aſſignee; for he is not named. R. 
5 Co. 96. 5. 1 Rl. 421. J. 10. 

So, if a condition be, to pay to the feoffee, his heirs or aſſigns, 
and the feoffee grants for life or years; the payment cannot be 
to the grantee; for no aſſignee is intended, who has not an af. 
ſignment of all his intereſt, biz. in fee, in tail, or for life with 
remainder in fee. R. 5 Cz. 97. a. | 

So, if the feoftee makes his executor, the payment cannot be 
to him; for an aſſignee in law ſhall not be intended, where there 
may be an athgnee in fact. R. 5 C. 97. a. G. I. 210. a. 

If a condition be, 10 pay to ſuch aubeim the obligee fhall name by 
bis will, and he does not name any; the payment ſhall not be to 
his executor, for there ought to be an expreſs nominee. R. 
1 Kol. 422. J. 25. 


(G. 3.) At what Time. 


If a condition upon a feoffment, obligation, Cc. be to do 2 
ſingle act, or labour, which concerns himfelf only; he ſhall hare 
time to do it during his life. Co. I.. 208, g. 

And ſhall not be bound to do it upon requeſt. G. L. 209. 9 

As, it a feoitment, obligation, &c. be upon condition, hat the 
Hife, obligee, Ic. go to Rome, Feruſalem, &c, the ſcoftee has time 
to go, during his life. Bid. | 

Or, that a ſtranger go to Rome, &c, Did. | 

So, if a condition be to do an act, without limiting any time; 
he who has benefit by it may do it at what time he pleaſes : a5, 
if a condition of a feoffment be, that ien payment of 101. 
the ferffor may re-enter ; he may pay it when he pleaſes. P. 
Com. 16. a. ; 


11 


Fg 2. 


CONDITION. 


If a condition be to do a local thing to the feoffor or obligee 
himſelf, he has time during life, unleſs he be haſtened by re- 
queſt 3 as, if a feoſfment or obligation be upon condition, that 
he re-enfesff the feoffor or obiges. G. L. 208. b. 1 Rol. 438. 
J. 15, 40. Co. L.. 219. 4. 220. 0. 

So, if it be, that he re-enfeoff the ferffor, and a flranger. Co. 

219. . | 
: 3 to the feoſtar in tail, remainder to a ftranger, Bid. 

So, if a deviſe be to A. upon condition, that ſbe marry B. time 
ſhall be allowed to A. to marry at any time during her life, Per 
Halt, Skin. 320. | 

So, if a deviſe be upon condition, that A. marry him before her 
age of 21 years, and B. dies before ſuch age; A. hall have the 
land till her age of 21 years. Bid. 


But where a condition is to do a tranſitory thing without limit- 
ing any time, it ought to be done immediately, viz. in convenient 
time; as, an obligation 7 pay money, to deliver charters, &c. Co. 
L. 208. a. 1 Rol. 436. |. 15 to 35. 

An obligation zo deliver up an obligation in which A. and B. are 
bound, R. 6 Co. 30. b. | ; 

A deviſe upon condition to pay debts z they ought to be paid in 
convenient time. 1 Ref. 437. I. 20. 

Or, to fell for payment of debts. 1 Rel. 437. 1. 25. 

To find ſecurity for payment. R. 1 Rel. 438. J. 25. 

If a man be bound to make further aſſurance, &c. he ought to 
execute it immediately when required, without taking time to ad- 
viſe with counſel, 1 Rel. 440. J. 5, 15. 441. J. 30, 45. Per 
2 J. Barkley cont. Jan. 314. Vide paſt, (H.) 

So, if a condition be to do a local thing, which may be done 
in the abſence, and without the concurrence of the obligee, it 
ſhall be performed immediately: as, an obligation, that he 
acknowledge ſatisfation upon record in B. R. Co. L. 208. b, 
1 Rel. 436. J. 30. 

So, if a condition be to do a thing tranſitory or local, to a 
ſtranger : as, to pay money to a ſtranger. Co. L. 208. 6. 1 Rel. 
437. J. 15. 438. J. 5. | 

To enfeoff a flranger ;, he ought to do it immediately, for other- 
wiſe the ſtranger will loſe the profits in the mean time. G. I. 
208, 5. 1 Rol. 439. J. 30. F 

Otherwiſe, if the king has land upon ſuch condition. Dy. 139. 

Or, if it be, to the ftranger in tail, remainder to the eoffor. 
1 Rl. 438. J. 22. Cont. Co. L. 219. ö. 

8o, if a condition be to do a local thing to the feoffor, or 
obligee himſelf, it ought to be done immediately, where the in- 
tent of the parties will be otherwiſe fruſtrated : as, an obligation 
t) grant an annuity to the obligee, for his life, to be paid annually at 
Lofter; it ought to be granted before Eaſter, otherwiſe it cannot 
be paid annually at Zaſfter during his life, Co, L. 208. b, 


1 Rel. 439. J. 15. 
H 3 | If 
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60. 6.) 
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* 


CONDITION. 


If A. promiſes to ſell a kaſe of tithes made to B. for his life, and by 
Bim aſſigned to A. and to pay the money raiſed by the ſale, or other. 
wiſe to re-deliver the aſſignment ; he ought to do it in convenient 
time, and has not time to ſell during his life; for then perhaps 
by the death of A. the leaſe will expire. R. 1 Rol. 436. J. 40. 

80 a promiſe to procure the king's 2 of a ward, hall be 
done in convenient time; for otherwiſe the profits in the mean 
time will be loſt. R. 1 Rel, 437, J. 40. | 

So, if a feofiment be made, upon condition 0 give back the ad. 
wewſon to the feoffor for his life ; it ought to be given back before 
an avoidance happens. R. 2 Co. 78. b. Co. L. 222. b, 

If a covenant e to make a leaſe to B. who ſhall pay 204. ag 
a fine; B. ought to requeſt the leaſe in a convenient time. &. 
Bridg. 41. | 

But where a condition is to, be performed immediately, he 
ſhall have a reaſonable time to perform it, according to the na. 
ture of the thing to be done. Vide pot, (H.) 1 Rol. 449. J. 12, 

So, if it be to be performed upon demand. 1 Rel. 449. J. 12, 
443. J. 17. 

But if he refuſes upon demand, it is broken, tho' he performs 
it within a reaſonable time afterwards, 1 Rel. 449. J. 15. 

If a condition be to make an obligation immediately by the ad- 
vice of B. he ſhall have a reaſonable time to obtain the advice of 
B. 1 Rol. 443. J. 15. | 


If upon a writ returnable die Lune prox. poſt Cras., Trin. an ar- 
reſt he on the laſt day, and an obligation of the ſame date, ta 
appear die Lune prox. poſt Cras. Fin. he ought to appear the 
ſame day. Dub. 1 Rol. 444. J. 30. 

If a condition be to pay at Mich, without more; he ought to 
pay at the next Mich, R. 1 Rl. 444. J. 50. " 

If a condition be, 79 pay A. D. 1599, upon the 12th of October 
next after date; it ſhall be paid the 12th of October, anno 1599, 
tho” that be not the October next after date: for the intent ap- 


pears, that it be paid anno 1599, and the ſubſequent words ſhall 


be conſtrued to ſtand with the precedent z or if they cannot, they 
{ſhall be void. R. 1 Rol. 444. J. 40. | ; 

If an obligation, dated 177h November, 12 Fac. be, upon con- 
dition, 7 pay the 2 % November enſuing 51. and 5 l. more on the 
20th of December next after ;, the firſt 5 J. ſhall be paid on the 2½ 
of November, 12 Jac, for, enſuing, refers to the day, not to the 
month. X. 1 Xa. 442. J. 20, | 

If a condition be, 7 pay when A. comes to his houſe 10 8. and 
10 s. at Mich. and 10 8. at St. Andrew then next; the payment of 
the latter ſums ought to be at the next Mich. and St. Andrew; 
and not at thoſe fealts after A. comes to his houſe, 1 Rol. 442. 
fo 25. 

If a condition be, 1% pay citra, infra, vel ante feſtum; it ought 
to be paid before the feaſt-day. 1 Rel. 442. J. 30. 

Bur if it be, in ede, it ought to be paid upon the feaſt-day, 
I Kol. 442. l. 35. 8 


G ON DIT ION. 26x; 


Tf a condition be, #o pay within forty days after a ſhip returns 
ram her voyage to the port of D. or to another port where the goods 
are unladen, the ſhip returns to the port of P. and there unlades 

yment ought to be in forty days atter the arrival, and not after 
the unlading : for that is but the deſcription of the other port. 
R. 1 Rol. 442. J. 40. : 

{In debt on bond, the condition whereof reciting, © that a 
marriage was intended between A. and B. but at B.'s requeſt to 
be deferred to her father's death; that A. and B. had mutually 
engaged not to intermarry but with eacli other; in confideration 
thereof, and for proviſion for A. if ſaid marriage ſhould not take 
eſſect, and that B. ſhould intermarry with any other perſon, or 
die beſore the marriage, or refuſe to marry A. on her father's 
death, B. had agreed that A. in cither of the caſes aforeſ:1d 
ſhould have 12004. of her fortune, and 5 J. per cent. intereſt 
from the date; now, if B. within a month of her intermarriage 
with any perſon but A. or within a month after her father's 
death, pay A. 1200/. and 5 J. per cent. intereſt from the date, or 
her heirs, Cc. within a month of her death pay A. 1200/7. then, 
S.“ and B. afterwards marries another man in her father's life- 
time, the bond is forfeited, and the money then payable, for the 
law will ſupply the words, hich ſhall firft happens Semb. Box v. 
Day, P. 17 G. 2. Will. 59-] 


If a condition be to pay money af ſuch a day, it is ſuſſicient if | (G. 7) 
it be paid. before the day, if the party accepts it: for that DR 
amounts to payment upon the day. R. 1 Kal. 440. J. 30, 35. before the 
473. J. 30. G. IL. 212. b. day limited, 

So, if it be to enfeoff ſuch a one at a future day; it is ſuſſicient 
if he enfeoff before the day. 1 RSI. 440. J. 40. 

Or, to enfeoff after the death of A. and he enfeoffs jn his life- 
time. 1 Roh, 440. J. 45. | 

If it be to pay at or before ſuch a day; he may pay at any time 
before, if he comes to the obligee, or meets him at the place ap- 
pointed for payment. R. Cro. EJ. 14. 

But payment before the day will not give a collateral advan- 
tage: and therefore, if a condition be, up9n payment of the 1ſt of 
May to re-enter; if he pays before, he cannot re-enter till the 1/# 


of May. R. 1 Rol. 473» J. 30. 
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80 it is ſufficient, if it be performed at the laſt part of the (0. 8.) 
time limited: as, if the parliament enacts, that A. ſhall be con- — me 
ricted, if he does not ſurrender himſelf within a quarter of a year ; the — 
it ic ſufficient, that he be ſurrendered on the laſt day of the quar- 
ter. 1 Rol. 442. J. 15. 

If a condition of an obligation be % pay at or b. fre 29th Sept. 
next; a tender ſhall not be good without notice, unleſs it be upon 
the laſt day, viz. 29th Sept, R. Cro. El. 14. 

e a tender may be the laſt inſtant of the day. Adm. 

» I22, 


An obligee, c. to whom a condition is to be performed, need 


not attend the whole day. Viile 1 Nl. 443. J. 7. | 
HA (8. 9.) 


2 


(8. 10.) 
All inci. 
dente. 
How per- 

ormance 
20 be 
pleaded. 
Pide in 
Ple ider, 
(C. 58, &c.) 
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(G. 9.) In what Place it ſhall be performed. 


If a condition of an obligation be to pay money to the oh. 
ligee, at a day certain, without limiting any place; the obligor is 
to ſeek out the obligee if he be within the realm. Lit. S. 340, 

So, if a feoffment be upon ſuch condition; for it is a ſum 
in groſs, and collateral to the land. Lil. S. 340. 1 Kal. 445. 
J. 30, ad 40. 

So, if a condition be, that a ſtranger ſhall ſhew a deed to his 
counſel upon requeſt ; after requeſt made, the ſtranger ought to 
ſeek out his counſel. 1 Kol. 443. J. 35. <4 

But if a condition be, to deliver a weighty thing, as corn, 
timber, Cc. the obligor, before the day, ought to enquire where 
the obligee will appoint the delivery. Co. L. 210. 5. 4 Leo. 46, 

If a condition be to pay rent; it is ſufficient, that it be 
tendred, or paid, upon the land. G. L. 210. 6. 

And it may be tendred upon the land, tho' he be bound 
by covenant to pay. 1 Rel. 443. J. 52. 

Or, bound under a penalty to pay. 1 Rol. 444. J. 2. 

So, if a condition be to pay, c. at a place certain, without 
limiting any certain time; the party ought to give notice to the 
obligee of the time when he will pay. Co. L. 211. 4. 8 Co. 92.6, 
1 Kol. 449. J. 5. | | | 

Or, if he meets the obligee or feoffee at the place at any time, 
he may pay. Co. L. 211. a. 

Or, if the obligee receives the money at another place, it 
is ſufficient, tho' he need not. Co. L. 212. 

So, if a condition be, that a ſtranger make a feoffment, or do 
another act to a ſtranger at ſuch a day; he who is to make the 
feoftment ought to give notice to the feoffee, and requeſt him to 
be upon the land. Co. L. 211. a. 

If a condition be to do an act at ſuch a place upon requeſt, the 
requeſt may be in any place: as; to deliver at Rotterdam ſuper re- 
quiſitionem de chem; the requeſt in any other place, to deliver 
there, is good. R. 1 Rel. 443. J. 20. 

If a place certain be limited for payment, he is not bound to 
pay at another place. 1 Rol. 445. J. 52. 444. J. 7. 

Neither need the other accept it in another place. 1 Rel. 446. 
J. 5, 10. 444. J. 10. Lit. S. 343. 

But acceptance at another place is ſuſſicient. Lit. S. 343. 


(G. 10.) How a Condition ſhall be performed. 


If a condition be to do a thing; he ought to do all that which 
depends upon the performance. 1 Rl. 422. J. 45. 

As, if a condition be to jiand to an award concerning a par- 
ti/;-n ;, if it awards a partition, and that he levy a fine for con- 
firmation, he ought to levy the fine ;, for it depends upon the 


partition, and enforces it. 1 Nl. 433. J. 47. 4 
| 3 | 


ter 
no 
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go he ought to perform it ſtrictly; as, if a condition be 
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(8. 11.) 


1 enter a retraxit, and he difcontinues; it is not a performance. _— per- 


1 Rol. 426. J. 32: | 

To appear at the ſuit sf ſuch a one in B. R. and he appears there 
the ſame term in another ſuit; tho' this be an appearance 
in law, it is not a performance. R. 1 Rz!, 426. J. 40. 

To pay to the cbligee ; payment to his wife, without more, is 
not a performance. R. Rol. 427. J. 10. 


To enferff one, and he enfeoffs him and others, 1 Rl. 427. 


I. 45. 
That two ſball enfe:ff, and one enfcoffs the whole. 1 N.. 421. 
I. 45» | 


So, if a condition be, that it ſhall! be lawful for the leſſee to enjoy; 
if the leſſor enters upon him wrongfully, it is a breach; for 
the intent was, that the leſſor ſhould not interrupt him. R. 
1 Rol. 427. J. 15, K. Cro. El. 544. 

That the leſſee ſhall nat parcel out his land from the hoinſe; if he 


leaſes to another the houſe and part of the land, and afterwards ; 


leaſes the other part it is a breach. R. 1 Rl. 427. J. 20. 

That he aſſure land which was bargained and fold to him; tho 
the bargain and ſale were void, yet he ought to aſſure the land, 
which was pretended to be bargained. R. 1 Rl. 427. J. 30. 

That he acquit him; if he gives an aCquittance, but does not 
acquit him in fact, it is not ſuihcient, 1 NI. 433. J. 43. 

That he enjoy without damage for want of warranty; if he 
does not render in value upon the warranty, is not ſuſficient. 
1 Rol. 433. J. 37. 


That he ſball not alien; and he gives to his ſon. 1 Rol. 433. 


J 50. 
If a recognizance be, upon condition to try an indiftment the 
next term, and a trial is had, but the verdict quaſhed for a defect 


in the venire-facias z the recognizance is forfeited, for it ought to 
be an eflectual trial, R. Mod. Ca, 179. ; 


So a condition ought to be performed truly and bona fide, and 
not colourably; and therefore, if it be agreed, that the money 
ſhall be paid at the day limited by the condition, but ſhall be re- 
turned immediately to him who pays it; the condition is not per- 
formed. Co. L. 209. b. 

If a condition be, quod licitum foret to A. to ſee all the accounts of 
the teflator, and one of the executors refuſes to ſhew them, and 
the other, who was bonnd with ſuch condition, ſays, that he 
does not deny it; it is not a performance, for he ought to ſhew 
all the accounts. R. 1 Rl. 431. J. 5. 


But it is ſufficient, if the ſubſtance of the condition be 
performed. Vide 1 Rol. 426. J. 8. 

If a condition be, that he ſuffer the leſſee to enjoy without the in- 
tirruption of any; an entry of a ſtranger by an elder title is 


not a breach, for the word, /ufer, is paſſive, 1 Rol. 425. J. 45. 
90 


ot med. 


(8. 12) 
According 
to the 
intent. 


(G. 13.) 
Ought to be 
performed 
bana fide. 


(G. 14.) 
But it is 
ſufficient, 
if it be pet 
forme in 
ſubſtance, 
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So a condition, that he permit land to deſcend; tho' his ſon 
is outlawed, and cannot take. R. 1 Rol. 426. J. 5. | 

That he deliver letters patents; and he delivers an exempliſica- 
tion of them. 1 Rl. 426. J. 10. | 

That he enferff and he conveys by leaſe and releaſe. Sen. 
1 Rol. 426. J. 12. Co. L. 207. a. 

That he grant the reverſion ; and he enfeoffs, and the tenant re. 
enters. 1 Rol. 426. J. 15. | 

That he give licence to carry goods ;, and the party is diſturbed by 
a ſtranger. 1 Rol. 426. J. 25, 20. 

That he withdraw his ſuit ; and he diſcontinues. 1 Rel. 427. 
þ. 5: | 
"That the leſſee may enjoy without moleſtation, and a rent-ſeck is 
iſſuing out of the land; it is not a breach, for the poſſeſſion 
is not incumbred with it. 1 Rb 434. J. 15. 

And if the rent-ſeck be to the queen, who may diſtrain of 
common right by her prerogative; it is not a breach, for he 
is not bound to diſcharge things of common right. R. 1 Rel. 434. 
J. 20. Vide ante, (E.) | 

A condition, that he pay 16 A. and other pariſhioners of B. if he 
pay to A. and two others, it is ſufficient. * R. M. 68. 

If A. be bound by recognizance o perform the will of B. and 1 
ſatisfy all bequeſts according to his true intent, who deviſed lands 
held in capite to C. in fee ; if the heir enters for the third part, it 
is not a breach. | 

[A note for payment of money on a South-Sea contract, is a 
performance or compoſition as well as a bond. Feotheringhan v. 
Mozato, P. 1722. Bunb. 108.] | 


(14) Condition to make Aſſurance. 


I F a condition be #9 levy a fine, or make an aſſurance, without 
ſaying, at whoſe charge ; it ſhall be at the coſts of him, who 
is bound to do it. 1 Rol. 422. J. 50. 
And the obligor ought to ſue a writ of covenant for the fine, 


in the name of the obligee. 1 Rel. 422. J. 52. Cont. 1 Rl. 458. 


J. 40. D. cont. 5 Co. 127. a. 

If a condition be ts make aſſurance, he ought to make an 
effectual aſſurance ; and therefore, if it be to make a feoffment, a 
charter of feoffment, with a letter of attorney to make livery, is 
not a performance, if livery be not made. 1 N. 425. J. 35. 

To ſurrender a copyhold, is not performed by a ſurrender to 
copyhold-tenants, if it be not preſented at the next court. R. 
I Rol. 425. J. 20. 

If a man bargains and ſells land by indenture, and covenants 
to make a good eſtate before Chri/lmas next; an inrolment of the 
indenture before is not ſufficient, but he ought to levy a fine, 
make a feoffment, &c. R. 3 Leo. 1. Bend. pl. 62. And. 27+ 

If a covenant be to make aſſurance, &c. he ought to do every 


thing that is neceſſary to be executed by him, tho without * 
: other 


CONDITION. 1 


other act, as livery, inrolment, &c. the aſſurance is not compleat. 

1 And. 6. 

4155 if a Jn OR be to make ſuch a releaſe, &fc. as A, ſhall di- 
724; if he executes that which A. directs, it is enough, tho? it 
be not ſufficient. D. 5 Co. 23. 6. L 

So, if it be to make a ſuthcient eſtate by the advice of A. 
who adviſes that which is not ſuſſicient. 5 Co. 23. b, 

So it ought to be an abſolute aſſurance ; for if a man be 
bound to make an abſolute aſſurance of a copyhold, a condi- 
tional ſurrender is not a performance. R. 1 Rol. 425. J. 10. 

So, if he be bound to make aſſurance, generally, 1 Rel. 425. 
I. 15. 

if a condition be, t make a conveyance of ſuch land, or, to 
aſſure ſuch land; he ought to make any conveyance or aſſurance 
that ſhall be required. 

So, if it be #9 do all acts for aſſuring. Tel. 45. 

And if a conveyance, generally, be required, he ought to 
execute ſome ſort of conveyance. R. Tel. 45. 

If a fine, or bargain and ſale be afterwards demanded, he 
cught to do it: for he is bound to do all acts zoties quoties he ſhall 
be required. Bid. 8 

If a note of a fine to be acknowledged before a judge of aſſiſe 
be required; he ought to do it, tho' a writ of covenant is not de- 
pending; for it is preparatory, R. Af. 810. 2 Cre. 251, 

If a common recovery be required; he ought to do it. 
1 Rol. 427. J. 25. i 

If it be to make aſſurance at the cots of the obligee; he ought 
to. make, tho' not neceſlary, all the aſſurances required, Per 
2 J. Mo. 570. 

f the condition be, 1 make ſuch aſſurance for money as coum- 
ſel ſhall deviſe, and he deviſes an obligation of 1000 J. for pay- 
ment of 100 J. he ought to execute it. 1 No. 423. J. 25. 

Otherwiſe, if it be 1% make ſuch reaſonable aſſurance. 1 Rol. 423. 
J zo. 

ic it be te make an abligation, and he tenders an obligation 
which binds his heirs; he ought to execute it. 1 Rul. 424. 
. 32. 8 

i there be a receipt for purchaſe-money contained in it ; he 
cuglit to execute it. Dub. Mo. 367. 

If a condition be 7o affure to ſuch an ane as B. ſhall name; an aſ- 
ſurance to B. himſelf is good; for his acceptance is a nomination 
of himſelf. 1 Rol. 424. J. 10. | 

To ire to B. and his heirs; if B. dies, it ſhall be made to his 
heir; for the copulative ſhall be conſtrued in the disjunCtive. &. 
1 Rel. 450, |, 50. 

But if the condition be, to make an aſſurance or conveyance, and 
a warranty or covenant be in the deed ; he is not bound to exe- 
cute it. 1 Kol. 424. J. 37. R. 2 Gro. 571. 2 Rol. 191. X. 
i Leo. 29. Dub. 1 Sid. 467. R. 1 Mad. 67. Per 2 J. Aud. 
cont, 2 Leo. 130. Per Co, 1 Rol. 71. | 
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go he is not bound to execute an obligation, or ſtatute for en- 


joyment; for that is not an aſſurance. 2 Cro. 115. 

Yet a conveyance with reaſonable covenants he ought to exe. 
cute. Cont. 2 Cro. 571. Acc. Ray 190. 1 Med. 67. 

So, tho' a condition be to make ſuch afſurance as counſel ſball ad. 
viſe, and the counſel adviſes an obligation. 1 Kal. 423. J. lo, 
2 Cro. 115. 

So, if it be ſuch aſſurance of an annuity as counſel ſhall adviſe, 
and he adviſes an obligation. Dub. 1 Rol. 423. J. 20. 

Otherwiſe, if, all as for afſurance which * ſhall deviſe, 
Per Poph. 1 Rol. 423. J. 15. 

So, if it be all reaſonable acts for aſſurance. R. Tel. 45. 

So he is not bound to execute an aſſurance, which contains 
more than the condition ; as, a fine of four houſes, where the 
condition was for two only ; ; tho” the uſe of the other two will be 
to the conuſor. R. 1 Rel. 425. J. 5. R. 1 Sid. 467. 

If a condition be h make ſuch reaſonable aſſurance of land in fee, 
reſerving rent to the ferffor in fee, as counſel hall adviſe, who deviſes 
a feoſſment reſerving rent in fee; it is not good, for it will 
be a rent-ſeck, and the deed belongs to the feoffee. R. 1 RI. 423, 
4 3 

85, tho' the agreement be to do it by deed, and he deviſes 
a ſeoffment by deed poll; for it belongs to the feoſſce. 
1 Kol. 423. J. 30. 

Otherwiſe, if the feoffment was as by indenture. Semb. 1 Rol. 423, 
1. 4 

ts a condition be 79 be beund with A. which imports a joint ob- 
ligation, he need not execute an obligation joint and ſeveral. R, 
1 Rol. 424. J. 40. 

Tho! it be, byſuch a writing and in ſuch a ſum as B. ball agree, 
and he agrees to an obligation joint and ſeveral, Semb, 1 Rol. 424, 
J. 45. 

if: condition be to afſure to B. as his counſel 1 adviſe; if . 
himſelf . he is not bound to do it. R. 5 Co. 19. b. Cn. 
El. 297. R. cont, Cro. El. 465. 1 Rol. 466. „ 20. 

Otherwiſe, if it be, as counſel may adviſe, Semb. 1 Rol. 424. 
J. 5. . 
And if his counſel adviſes B. who gives notice of it to the ob- 
ligor, it is well, and more proper than if counſel adviſes the ob- 
ligor himſelf, R. 5 Co. 19. b. 1 Rol. 424. J. 15. Vide Cru 
El. 298. | 

Otherwiſe perhaps, if it was, as counſel adviſes the defendant 
himſelf. Per Poph. Cre. El. 298. 

If it be to make a releaſe upon the performance of all the other part, 
who was to make a feoffment at the charge of B. he need not 
make the releaſe before the feoffment, tho' B. did not tender the 
charge. Dy. 371. 4. 

If a condition be 7 aſſure as - counſel adviſes; it is ſufficient, that 
it be notified what ſort of conveyance his counſel adviſes. Per 


Poph. Mo. 595. * 


CONDITION. 


But if it be as counſel deviſes, he ought to tender the convey- 


ance engroſſed. Lid. | 

And if a condition be to make ſuch aſſurance as the obligee or his 
-nfel ſhall adviſe z he ought to give notice to the obligor what 
aſſurance is deviſed or adviſed. 5 Co. 23. 6. 

So, if it be ſuch releaſe, &fc. as A. his counſel ſhall adviſe ; he 
ought to procure A. to direct the releaſe. R. 5 Co. 23. b. Cre, 

El. 716. D. cont. 1 Leo. 105. 
it it be t make ſuch aſſignment as counſel ſhall adviſe ; he ought to 
rocure counſel to adviſe.” Dub. 3 Mod: 192. 

But if it be #9 make ſuch releaſe, &c. as a judge, or a ſtranger 
ſhall adviſe; the obligor ought to procure his advice. N. 
5 Co. 23. be 
Or, 2 as ſatisfies his counfel ; the obligor ought to tender a re- 
leaſe to the counſel of the obligee, to know if he be ſatisfied with 
it. R. 2 Lev. 95. | | 

So, if it be 7 aſſure at the charge of the obligee, c. he ought to 
notify what aſſurance he will make, before the other need tender 
the charges. R. Mo. 454. Ow. 157. 5 Co. 22. 6. Cro. El, 5 17. 
2 Med. 75. Vide Election, (A. 1, 2.) 

Or, to make any particular conveyance, as a feoffment, c. he 
ought to notify what feoffment, and how he will make it. R. 
5 Uo. 22. 6. Cro. El. 5 17. | 

But if a condition be 79 aſſure ſuch land to another, he ought to 
make the aſſurance at his peril. 

So, if it be to aſſure at the charge of the obligee ; he ought to aſ- 
ſure without a tender of the charges, for the obligee does not 
know what charge ſhall be paid till the obligor gives notice what 
aſſurance he will make. R. 5 Co. 22. boa Mo. 454. Os. 
El. 517. Ow. 157. 

So, if it be to make a feof ment or «ther particular aſſurance; the 
obligor ſhall do the firſt act, and give notice what feoftment, &c. 
he will make. 5 Co. 22. . Per Walmſley, but the other judges 
cout, Cro. El. 517. : 

Or, to make the afſurance which his own counſel ſhall deviſe ; 
he ought to procure his counſel to deviſe. Per Gazwdy, 1 Rel. 464. 
J. 1. 

If it be 7 aſſure land, upon requeſt ; he ought to make a good 
eſtate at his peril, without a tender of a conveyance by the obli- 
gee: for the requeſt does not relate to the manner of conveyance, 
but to the time. R. 1 Rol. 465. J. 5. R. Mo. 682. 

90, if a condition be to male, and upon requeſt to ſeal an obliga- 
tim. Z. 1 Rol. 465. I. 25. 

If a condition be 10 execute a releaſe to the ſati faction of the counſel 
of the plaintiff; he ought to do it without a tender. R. Ray. 232. 
I Vent. 255. 1 Mod. 104. 

If 2 condition be, that tee make an aſſurance as Hall be deviſed, 
and the aſſurance be deviſed and tendred to one, who refutes; 
the condition is broken, for he need not tender to both together. 


1 Rol. 454. J. 45. | 
if 
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If a condirion be to make ſuch aſſurance as the obligee ſhall deviſe + 
he ought to execute it immediately when it is tendred, and ſhall 
not have time for adviſing with his counſel. X. 2 Co, z. 
1 No. 424. I. 25. 440. J. 5, 15. 441. J. 35. R. Dy. 338. a, 

So, if it be, ſuch aſſurance as the counſel of the obligee ſhall deviſe 
and he tenders a ſurrender, c. 


So, if he tenders a letter of attorney to make a ſurrender, he F 
ought to take notice of the law, if it be an aſſurance within the a 
condition, and ſhall not have time for adviſing. R. 1 Rzl. 441, a 
J. 45. Cro. Car. 299. Vide Jon. 314. 

But if he adviſes a fine, he ſhall have a reaſonable time to do 90 
it. X. 1 Rol. 441. J. 40. 466. J. 15. n 

If he be bound to make aſſurance at his own cofts as ſball be re- te 
guired; the obligee cannot require more aſſurances than are ne- 
ceſſary. Mb. 570. b; 

Tf it be to ſurrender a copybol upon requeſt ; he ſhall have a if 
reaſonable time for it. Semb, Godb. 445. . 

If a requeſt be to ſurrender by attorney ; he need not do it: for 
the covenantor has his election how he will ſurrender, Godb. 44;, let 
Fon. 314. R 

(1) Condition to indemnify. yo 


A Condition to indemnify againſt A. is broken by his threaten- nit 
ing to beat the obligee, by reaſon of which he dares not go tec 
about his buſineſs. 1 N. 453. I. 12. | 
If a condition be to ſave harmleſs from an obligation in which he ha 
is bound to A. the obligor ought to diſcharge it by releaſe, or other- on 
wiſe, 1 Rol. 432. J. 25. | 
So, if it be 10 ſave harmleſs from all ſuits and demands concerning 
that obligation. 5 Co. 24. a. 

And therefore, if he pays the money at the day, tho? he 
was not ſued or arreſted for it; the condition is broken. X. 
5 G. 24. a. R. 1 Rl. 433. J. 5. | 

So, if the obligation be forfeited, whereby he is liable to 05. 


be ſued. Semb. 1 Rol. 43 2. J. 3o. V 
A fortiori if he be ſued, tho' the obligation be ſatisfied before WM... / 
execution. XR. 1 Rol. 432. J. 45. 160 0 


Do, if a condition be 70 be diſcharged of tithes; it ſhall be broken 0 
if he be ſued for tithes, tho' they be not recovered, 1 Rol. 430. * 
J. 10. 0 l. 

If a condition be 7 ſave harmleſs from all aftions which may ariſe = 
upon the releaſing of D. out of execution ; he. ought to indem- 50 


nify him from an action upon his promiſe not to releaſe, K. B 
1 Kol. 431. J. 45. * | ferr, 
To fave harm!:ſs from all Iegacies z he ought to indemnify from Mas, 
a decree in a court of equity for a legacy. R. 1 Rol. 430. J. 5. l. 3; 
But if a condition be 79 /ave harmleſs from all things contained it IT 


an indenture, he is not bound to indemnify from a collateral years 
thing; as, from an obligation in which he is bound to perform 
the covenants in the ſame indenture. 1 R. 432. J. 35. 


Not, 


CONDITION. 


Nor, from actions, in which he has a lawful defence without 
the obligor. 1 Rot. 432. J. 42. 

80 a covenant to indemnify from all rents payable to the leſſor, is 
not broken, if the rent be in arrear. 1 Rel. 433. J. 10. 

Or, if an illegal diſtreſs be taken for the rent, 7bid. 

[If a covenant be to ſave harmleſs againſt a ſeizure made by 
A. it extends to it, whether the ſeizure be zortious or not; but if 
a general covenant to fave harmleſs, it extends not to tortious 
acts. Perry v. Edwards, M. 7 G. Str. 400.] 

So a condition to perform an award, by which A. ſhall be ge- 
quitted of ſuch a matter in a bill in chancery depending againſt him, is 
not broken by the filing a new bill againſt him for the fame mat- 
ter, if no proceſs iſſues againſt him. R. 1 Rl. 432. J. 20. 

So, a condition to fave without damage from all prior incum- 
brances by him; a prior aſſignment by him to B. is not a breach, 
if B. does not enter nor diſturb the poſſeſſion, R. 1 Rel. 430. 
1. 15. 

85 a bill in chancery, alledging that a leaſe was in truſt for the 
leſſor, is no breach; for it does not meddle with the poſſeſſion. 
R. 1 Rol. 430. J. 45. = 

So, tho' the words are large, they ſhall not be extended be- 
yond the intent; as, if a condition be, to ſave harmleſs from the 
damages A. ſhall ſuſtain on account of a baftard; he ought to indem- 
nify from the charge of maintaining it, but not from a legal pro- 
ſecution againſt A. for it. R. Lut. 669, 

So, if a covenant be e ſave harmleſs. upon requeſt; if a damage 
happens before requeſt, he is bound to indemnity : as, if a ſta- 
tate be extended before requeſt. R. Moe. 189. 


(K) Condition in the Disjunttve. 
(K. 1.) How performed. 


F a condition be in the disjunctive, he who ought to do 
the firſt act ſhall have an election to do the one, or the other, 
Co. L. 145. 4. 
As, if a condition be to enfcaff of ſuch or ſuch land, to Pay gold 
er filver, to deliver one thing or anther ;, the obligor has an election 
to do the one, or the other. 1 Rel. 446. J. 20. 
| So, if it be to enfegſt, pay, &c. at the requeſt of the chligee; for 
l requeſt only aſcertains the time of the doing it. 1 Rel. 446. 
. 25, 30. 467. J. 5. 
So, if it be to do at Michaelmas at his requeſt, or at the feaſt of 
Eafter., 1 Rol. 446. J. 40. 


But where the disjunctive goes only to the time, and that is re- 
ferred to the requeſt of the obligce, it gives the election to him; - 


s, to do ar Mich. or before, at the requeſt of A. 1 K. 446. 
35, 37. 

If a condition be that before Mich. he make a leaſe for thirty-one 
jears if A. afſents, otheraiſe, for twenty-one years z A. does not 


aſſent; 
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ring life, then to ſtand ſeiſed to the uſe of B. 's wife for join. 
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aſſent 3 he ought to make a leaſe for twenty-one years before 
Mich. 1 Rel. 446. J. 15. | 
[A. deviſes lands to truſtees to pay the rents to his ſon B. dy. 


ture, then to the uſe of ſons of B. then to the uſe of daughters of 


B. then to A.'s daughters C. and D. proviſo if B. marries a wo. e 
man without competent fortune, or without the conſent of the 
truſtees, then after B.'s death to ſtand ſeiſed to the uſe of C. and 

D. B. marries a woman with competent fortune but without P 
conſent of truſtees. This is ſuſſicient performance of this con- 

dition precedent, eſpecially as it is a condition in reſtraint of I 

marriage. Long v. Dennis, P. 7 G. 3. 4 B. M. 2052.} 

| b 

(K. 2.) When it ſhall be excuſed. | 

7 


If the condition be in the disjunctive, and the obligor has an 
election to do the one thing or the other, if one part becomes im. 
poſſible by default of the party, he ſhall not be bound to perform 
the other part; as, if it be thb make ſuch afſurance to A. as A. ſhall 
deviſe, or upon default to pay g oo l. If A. does not tender 
an aſſurance, he need not pay the 500 J. R. 1 Rol. 446. J. 43. 
2 Mid. 202, 203. 

To deliver an obligation, or execute a releaſe which A. ſhall tender; 
and he does not tender a releaſe. R. 1 Rl. 447. J. 10. 

So, if one part becomes impoſſible by the act of God. Pit: 
ante, (D. 1.) | 

But where the election is not affixed to the obligor till one part 
be requeſted by the obligee ; if it be not requeſted, the oblige 
ought to do the other part. 1 Nl. 447. J. 20. 

So, if one part was impoſſible at the time of the making; he 
ought to do the other part. 1 Rel. 450. J. 40, 45. 

So, if a condition be 1 mate a leaſe to A. for life before Mick, Wi" 


or to pay to him 100 J. A. dies before Mich. and before the leaſe lite 
made; he ought to pay 100 J. to his executor. R. 1 Sal. 170, 1 


Or, if a condition be that his fon convey to B. and his heirs befor Wi © 
Mich. or ſhall pay 70 l. and B. dies before Mich. he ought to pay eſta 
the 70 I. Semb. 3 Med. 232. | 1 


Sd, if a condition be that a flranger appear, or pay ſo much; it eg 
he cannot appear, he ought to pay. R. Ray. 373. 5 
(R. 3.) What ſhall be a Condition in che Disjunctive. by 


If a condition be in the copulative, but it is impoſſible to be ſo Wiſ*/), 
formed; it ſhall be taken in the disjunctive; as, if it be com 
zhat A. and his heirs or executors do ſuch a thing. 1 Rol. 444 dl 


J. 20. 
That A. and his aſſigns do it. 1 Rol. 444 4 25s 


(K. 4.) Annuity pro Conſilio. 


If an annuity be granted pro conſelio impendends ; he ought t0 
give his counſel on demand, for otherwiſe the annuity determines 

1 Rel. 435 . Fo 
Other- 


CONDITION. 


Otherwiſe, if it was pro confilio impenſo & impendends, 
1 Rol. 435+ J. 10. : 3 

But the grantee need not travel, or do any thing but give his 
counſel, where he may be found. 1 Kal. 434. J. 30. 

Otherwiſe, if a phyſician, who has an annuity pro conſilis 
E auxilio. Semb. 1 Kol. 434 l. 4.0» 

So, if it be granted pro ſervitis & confilio. 1 Rol. 434. J. 45. 

And he need not travel with him, tho' the other is willing to 


pay his charges. 1 Rel. 434. J 47- — | 
he need not ſet his hand to a bill in chancery. R. 


1 Rol. 434. J. 50. : 
80, if the grantor does not diſcloſe his caſe, the grantee ſhall 
be excuſed. 1 Rel. 434. J. 33» : 2 
So, if the grantee gives ſuch counſel as he is able; it is 


ſufficient, tho? it be not good. 1 Rel. 434. J. 35. 


(L) When Non-perfo2mance ſhall be ercuſed. 


(L. 1.) If done as near to the Condition as it can be. 


JF the condition be performed in ſubſtance, it is ſufficient, 

Vide ante, (G. 14.) 

So, if it be performed as near the intent of the condition 
as can be: as, if a condition be, that the feoffee ſhall give the land 
ts the feoffor and his avife, and the heirs of their bodies, Ic. and be- 
fore the eſtate is re- given, the feoffor dies; the condition will be 
performed, if the feoffee gives it to the wife for life without im- 
peachment of waſte, remainder to the heirs of the body of 
the huſband upon the wife begotten. Lit. S. 352. 

Or that he ſball give an eſtate to a layman in frankalmoigne, 
(which cannot bez) it is ſuſficient if he makes an eſtate to him for 
life. Co. L. 219. 6b. Fes 

Or that he give an eſtate in frankmarriage to A. with a daughter 
of the feoffor, (which cannot be ;) it is ſufficient if he make an 
eſtate to them for their lives. Bid. 

If a condition be to enfeoff tuo before ſuch a day, and one dies, he 
e WY ought to enfeoff the other. R. 1 Rel. 451. J. 2. 

Or t enfeeff A. and his heirs, and A. dies; he ought to enfeoff 
the heir; for [and] ſhall be taken as a disjunctive ſor]. X. 
1. Rel. 450. J. 50. 

So if an obligation be 7 convey t A. and his heirs by ſeafront or 
% Sc. and A. dies in the life-time of the obligor; he ought to 
« WI convey to his heir. R. Pal. 552. 

x 50 as well when the condition is to defeat as to create an eſtate, 
Cemb, cont, C. L. 219. b. But the inſtances there acc. where 
no prejudice enſues to the parties. 

As if a condition be, that if A. and B. pay ſuch a ſum at ſuch a 
ay, the feof ment” ſhall be void, and A. dies before the day; B. may 
Pay it. G. L. 219. be 


Vol. III. 1 (L. 2.) 


1. 


113 


114 CONDITION. 


(L. 2.) If the Feoffee accepts another Thing in Satz 
faction. | 


(L. 2.) So if a condition be to pay ſuch a ſum at ſuch a day, and the 
| Whenit feoffee or obligee accepts a horſe, &c. or other collateral thing in 
— 2 wr * Co. L. 212. b. K. 9 G. 79. Peytoe. 1 Ral. 456, 
5 & if a condition be, that a franger pay to the fa. 
fee; and he accepts a collateral thing in ſatisfaction, G. 
L. 212. 6. 

Or if he accepts a leſs ſum before the day, in fatisfaCtion, 
Tbid. 

Or, if he accepts. a leſs fum at the day, and gire; 
an acquittance for the whole in ſatisfaction, under his ſeal; 
for the deed makes it to be in ſatisfaction of the whole, 
Or accounts with the obligor at the day, and diſcoun; 
ſo much due from the obligee to him. 1 Kl. 471. 
J. 5. | | 

So if the feoffee or obligee accepts a e in action, in Tatisfac- 
tion; as a ſtatute for payment of money at a ſubſequent day, Cz, 
Lo 232: Fo 

Or another obligation for payment at a future day, Hid. D, 
cont. 2 Cro. 100, & Semb. that the law is cant. Vide pf, (L. 3 
Vide 1 Mod. 225. Hob, 68. Cro. Car. 80. 

So if he accepts a copyhold ſurrendered to his uſe in ſatis 
faction. R. 1 Rol. 471. J. 25. 

So if a promiſe or contract, without deed, be to do a collateri 
thing; money, or another thing may be accepted in ſatisfaction, 
9 Co. 79. . 


(L.3.) But if a condition be to do a collateral thing; the feoſſee ut 
When not. ohligee cannot accept money, or another thing in ſatisfaCtion for 
a contract in writing for a collateral thing ſhall not be altered by 
an accord without writing. Co. L. 212. b. R. 9 Co. 79. R. 

1 Rol. 45 5. J. 50. ; | | 

As if a condition be 7o deliver an horſe, Cc. if the obligee ac 

_ 2 or other thing in ſatisfaction, it is not ſufficient. Ci 
212. 6. | 

Fo 5 to give a recognizance for 201. and he accepts 20! 
its 

To perform covenants in an indenture. R. Dal. 106. 

So if a condition be 79 pay money to a firanger ; it ought to bt 
performed ſtrictly, and it is not ſutficient that the ſtranger accep! 
a collateral thing in ſatisfaction. Co. L. 212. 6b. 

So it is not ſuſſicient, if the feoffee or obligee accepts a le 
ſum in ſatisfaQtion, at the day, without a deed which acquits tht 
whole. Co. L. 212. 6. for a leſs ſum cannot be a ſatisfaction fe 
a greater. | 


And 
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And it ought to be a real and full ſatisfaction. Vide accord, 
(A. 1, 2+ B. I, &c.) ; 

So it is not ſufficient, if the conuſee of a ſtatute, or recognizance 
accepts an obligation in ſatisfaction; for it is of leſs force, 1 Rel. 

o. J. 37. 
ah it 15 not ſufficient, if the obligee, aſter judgment upon an 
obligation, accepts another obligation for a greater ſum in ſatis- 
faction. X. 2 Cro. 579. 

Or, after the day of payment, accepts a ſtatute, or recog- 
nizance (which is of a higher nature) in ſatisfaction. K 
6 Co. 44. b. 45. 5. Cro. Car. 86. 1 Rol. 470. J. 50. Vide ante, 

L. 2. 
; Or _ the day, accepts another obligation in ſatisfaction. 
2 Cro. 579. Cro. Car. 86. 

Or at the day, accepts another obligation for the ſame ſum at 
a future day, in ſatisfaction. Vide ante, (L. 2.) 

Or another obligation by the obligor and another. R. Hab. 68, 9. 


Cro. El. 727. 1 Rol. 470. J. 30. 


Or another obligation with a penalty, where the firſt was ſin⸗ 


gle. R. Co. El. 716, 727. 

So, if the obligee, before the day of payment, accepts 
another obligation for the ſame ſum. D. 2 Cre. 100. R. if 
he accepts an obligation generally. Ov. El. 716, 727. Cro. 
Car. 86. 

Or a bill ſealed. R. Mo. 872. 

So if a condition be 74 pay money; an agreement to accept a 
collateral thing in ſatisfaction is not ſufficient, if it be not exe- 
cuted. 1 Rel. 456. J. 15, ad 30. Pide accord, (B. 1, &c.) 


1 Rui. 470. J. 40. 
(L. 4.) By Default of the Party. 


So the non- performance of a condition may be excuſed by the 
default of the feoffee or obligee; as, if the feoffor or obligor 
makes a legal tender of the money, to the feoffee or obligee, at 
the day and place appointed, and he refuſes to accept it. Co. 
L. 207, 

Who may make a tender, and to whom, Vide ante, 
(G. 1, 2.) and at what time and place, Vide ante, (G. 3, &c. 


G. 9, &c.) 
A tender may be in bags or purſes, without ſhewing or reck- 


oning the money. Co. L. 208. a. | 
And it is ſufficient, if the whole ſum be in the bag, or more, 


R. 5 Co. 115. a. 

So, if a Kondition be to enfeoff, Sc. upon payment 
of ſo much money; a tender and refuſal is tantamount. 
Dal. 106. | 

If* purſuant to a condition upon a feoffment, &c. the 
money be duly tendered, and refuſed ; the feoffee loſes the 


money for ever; for it is a ſum in groſs, collateral to 
I 2 the 


fig 
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refuſal, 


116 


(L. 5.) 


By volunta- 
ry abſence. 
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the land, and he has not any remedy for it by law. Lit. 
S. 335% 338. Bet 5 

So if a condition of an obligation be, to do a collateral thing, 
as to deliver corn, timber, &c. tender and refuſal is a perpetual 
bar. Co. L. 207. a. 

So, if a ſtatute, recognizance, or obligation 
and afterwards there be a defeazance that it 
void upon payment of a leſs ſum; if ſuch ſum be tendred 
and refuſcd, it ſhall be loſt for ever; for it is collateral. Co. 
L. 207. a. | 

Otherwiſe, if an obligation be for payment of a leſs ſum ; this 
being a duty and part of the obligation, ſhall not be loſt by tender 
and refuſal, for if he pleads a tender he ſhall ſay uncere priſt. Co. 
L. 207. a. | : 

How a tender ſhall be pleaded, Vide Pleader, (2 G. 2— 
2 W. 28, 49.—3 K. 23.---3 A. 36.) | 

So if a condition be to do any collateral act, if it be duly ten- 
dred and reſuſcd, the performance ſhall be excuſed. 1 Rel. 458. 
J. 15. 455. J. 20, ad 35. R. 3 Lev. 24. 


be ſingle, 


So the perſormance of a condition ſhall be excuſed by the ab- 
ſence of the feoffee or obligee, when his preſence was neceſſary 


for the performance; as, if a condition be, that he enfecff the obligte, 


and he, having notice of the time, is abſent. 1 Rol. 457, 
J. 30, 32. | ; | 155 

If a condition be to pay rent, and the leſſee is ready, 
but no body comes to receive it for the leflor. 1 Rel. 459. 
J. 35 b 

But if his preſence is not neceſſary, his abſence ſhall not ex- 
cuſe, though the act is to be done to him; as if a condi- 
tion be to ſing matins at ſuch a day, in his manor, for A. and 
his family; though they be abſent, he ought to ſing. 1 Rl. 457. 
} ME 7 | 

To give a flatute, or obligatien to the obligee ; for it may be done 
in the abſence of the obligee. 1 Rel. 457. J. 40. | 

To grant an efiate to one for life, remainder to B. though 
B. be abſent, the condition ſhall not be excuſed. 1 Rol. 457. 
J. 45. | 

So if a covenant be that an horſe ſhall run, &c. giving notice to A. 
thy? A. abſconds, by which notice cannot be given, yet the horſe 
ought to run the race. R. 1 Sal. 214. 


So the performance of a condition ſhall be excuſed by the ob- 
ſtruction of the obligee : as if a condition be 7 build an houfe ; and 
he, or another by his order, hinders his coming upon the land. 
1 Rel. 45 3. J. 50. 

Or ſays that it ſhall not be built, 1 Rol. 454. J. 2. 

Or interrupts the performance. 1 Rol. 454. J. 5, 20. 

So if a condition be that the leſre ſhall leave a houſe in good plight; 
and fire our of the chimney of the leſſor next to it conſumes it. 


R. 1 Rial. 454. J. 15. 
| L 


ſhall be 
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If an annuity be granted, till a benefice be given to the 
grantee, and he is preſented, but found unfit. R. 1 Rel. 435. 
J. 17. 

80 if there be a recognizance to the king for appearance; and | 
the party 1s impriſoned by A. and B. who act by lawful authori- | 
ty of the king. Semb. Mo. 122. + 

But it ought to be an obſtruction which diſables the perform- | 
ance. Vide poſt, ( M. 5.--—-N 0 ) | 

And performance ſhall not be excuſed by the negligence of the | 


obligor. : 
Nor by the act of a ſtranger. Vide pa, (L. 14.) 


8o the non-performance of a condition ſhall be excuſed by the (L. 7. 


default of him who ought to do the firſt act; as if a condition be By default 


to reſign a benefice for a penſion, to be agreed between them; the obli gee muy the 


ought to agree the penſion, and tender the deed of it. 1 Rl. 458. be ought 
L 10. to do the 


To enfeoff ſuch an one as the oblige or feaffee ſhall name; he ought ff an. 
to give notice whom he names. 1 Rel. 463. J. 2. | a 

If a condition be that a bailiff ſhall arreſt a man at the ſuit (A. 2.) 
F B. he need not, till B. delivers to him a proper warrant ; for 
this belongs to B. and it would be maintenance in the obligor, 
and the law will underſtand the words as is proper. R. 1 RA. 465. 
J. 40. | 

That a bell fhall be carried to the houſe of the obligor, by the men of 
M. and there weighed, and put in the fire in their preſence, and then 
the obligor ſhall make a bell in tone and found agreeable to the others; it 
ſhall be weighed and put into the fire by the obligor, for it belongs 
to his occupation. 1 Rel. 465. J. 50. Pl. Cm. 15. b. 


So if a condition be to do a thing upon the performance of an (L. 8.) 
act by the feoffce or obligee, which is ſecret, and lies only in his Ia not give 
breaſt, the performance of the condition is excuſed, till the feof- 3 
fee or obligee gives notice that he has performed the firſt act: As tice is ne- 
if a condition, covenant, or promiſe be to pay as much for goods as ceſſary- 
every other pays; the obligee ſhall give notice how much another "ws ) 
pays. 1 Rel, 403. 1.25. Hob. 5 1. R. 2 Cre. 432. 1 Rol. 468. 

J. 50. | 

7, account before ſuch auditors as the obligee ſhall name; he ought 
to give notice what auditors he has aſſigned. R. x Rol. 462. 
l. 50. 

To execute ſuch derd or afſurance as the obligee or his counſel ſhall de- 
wiſe, Vide ante, (H.) 

To pay ſo much to A. and B. at their full age; the 
condition is not broken till demand, or notice of full age. R. 

2 Cro. 57. 

So 2 to land ſhall not be defeated by a ſecret condition, or 
conveyance, to which he is a ſtranger, without notice of it given 
to him: as if a father covenants to ſtand ſeiſed, or deviſes to his 
eldeſt ſon, upon condition that he do ſuch a thing ; the heir ſhall | 
aot loſe his eſtate by the e of the condition, with- 
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out notice of it. R. 8 Co. 92. 4. Frances. R. 3 Med. 34. Vide 
2 (L. 9.) | 
So if a condition be, to pay rent to the leſſor or his aſſigns ; the 
lefſee ſhall not loſe his eſtate by non-payment to the bargainee of 
the reverſion, without notice of it. Per Wray, 3 Leo. 96. Per 
Poph. 5 Co. 113. Agreed, 8 Co. 92. Vide paſt, (O. 1, 2.) Vide 
Cepybold, (M. 4.) | 

If a condition be, that if his heir does not pay rent, it ſhall be to hit 
executors, and if they do not pay, to his younger ſon ; the eſtate ſhall 
not be forfeited by the non-payment of the executors, till notice 
that the heir did not pay. R. 2 Cre. 145. 


| When notice ſhall be given of the time of performing a condi- 
fi tion. Vide ante, (G. 9.) | 

i How notice ſhall be given, Vide Plender, (C. 73, &c.) 

How requeſt ſhall be made, Vide psf, (L. 11.) 


vl 9.) But generally, every one, who has an intereſt in land, ſhall take 
en not. notice at his peril of acts done concerning the ſame land: and 
therefore, the grantee or bargainee of the reverſion ſhall diſtrain 
for rent, ſhall have waſte, without notice to the leflee of the af- 
| ſignment. 5 Co. 113. 
" If a bailifF of a biſhop collects rent of a leſſee of his predecef- 
| ſor, not warranted by 15 1 £1, 19. among other rents, and pays 
1 it to the bithop; this acceptance of the rent affirms the 
leaſe, without other notice. R. Cro. Car. 95. 1 Rol. 476. 
I. 15. | | 
Eſpecially, where no one is bound to give notice: as if a huſ- 
band ſeiſed for life, remainder to his wife for life, remainder to 
his ſon in tail, makes a feoffment with warranty, which bars the 
ſon, and after his death the wife joins with the ſon in a fine ; the 
eſtate of the wife is forfeited, — notice of the feoſſment. R. 


Cro. Car. 392. 1 Rol. 856. J. 25. 


If a woman leſſor marries, the leſſee ought to take notice, and 8 
pay his rent to the huſband; for if he afterward pays to the wife, 
without his conſent, he ſhall pay over again to the huſband, R. I 

2 Cre. (617.) 

So every one ought to take notice of a condition, c. contain- . 
ed in the ſame deed by which he claims: As if a deviſe be to 4. 

upon condition that he de not marry <vithout conſent; the deviſee fo 
ſhall take notice of the condition at his peril; for it is limited in he 
the ſame conveyance by which he claims, and no one is bound pe 
to give notice. R. Mod. 87, 311. 1 Vent. 204. 2 Lev. 22. co 
Vide infra. be 


If a deviſe be fer charitable uſes, and if not performed, that it ſhall 2 
be to the mayor and commonalty of London, there needs no notice. 
R. Cro. Car. 577. Pe 

So if a fine be 79 the ufe of A. in fee, but if B. pays 10 6. befart | 
Mich. to him in fer; B. dies; his 1 ſhall take notice at his pe- 
ril of this condition. X. 1 Rel. 469. J. 25. 

| 80 


CONDITION. 


80 if a deviſe be to an heir, upon condition that he do not marry 
under 10001. he ought to take notice of the condition; for he 
takes his eſtate by the ſame will, and no one is bound to give no- 
tice, R. Cart. 172. And there it is ſaid, that this differs from 
the caſe of Frances, 8 Co. 92. where the condition was, 
that he ſhould not hinder the executor doing ſuch an act, which 
is named by the will, and cannot be known, without notice of it. 


Cart. 172. 
So if a deviſe be upon condition, that he do not marry without 


conſent, &c. R. Ray 237. 2 Lev. 22. Vide ſupra. 
Tho? the deviſee be an infant. X. 1 Aad. 86. 1 Vent. 200. 


Vide Enfant. 


So if a condition, covenant, or promiſe be to do an act to a 
ſtranger, or upon performance of an act by a ſtranger, there needs 
notice; for it lies equally in the knowledge of the obligor and 
obligee, and the obligor takes upon himſelf to do it: as if a con- 
dition be to pay when A. marries, there needs no notice when 4. 
marries. R. 1 Ro. 462. J. 10. 468. J. 13. 

Or, when A. returns into the realm. R. 2 Cro. 492. 1 Nal. 463. 


J. 6. 
Or, when A. rides to York five times in five days. 1 Rel. 463. 


J. 12. 


I. 25. 463. l. 45. | 

To pay fo much as A. ball name. R. 2 Bul. 144. R. Cre. 
Car. 133. 1 Rvl. 464. J. 5. 

To pay for all the acres above twenty ſo much as meaſured by A. R. 
1 Nel. 462. J. 5. 

To diſcharge from all eſcapes by A. R. Heb. 14. . 

To ftand lo the award of A. R. 1 Rol. 464. J. 40. 468. 
I. 7. 
Or, to pay all arrears which ſhall be found upon account before A. 
8 Co. 92. be 1 Kal. 468. J. 5. 

To pay the coſts which ſhall appear due by his attsrney's bill. R. 
1 Kol. 467. JI. 30. R. 4 Mad. 230. 

; To pay ſo much as ſhall be recovered by I. 1 Rol. 468. 
10. 

So if a condition, covenant, or promiſe be to do, upon the per- 
formance of any certain and particular act by the obligee himſelf, 
he ought to do it, without notice by the obligee, that the act is 
performed; for he. takes it upon him to do it at his peril: as if a 
condition be to pay ſo much when the obligee marries, there need not 
be notice of his marriage. R. 2 Cy. 102. 228, Yel. 168. R. 
2 C. 405. 1 Rol. 468. J. 30. R.2 Bul. 254. R. 3 Bul. 326. 
R. Poph. 164. R. Cro. Car. 34. Hut. 80. 1 Nl. 463. J. 20. 
Per Ch. J. 1 Sid. 36. 

f Or when the obligee delivers a horſe to B. Per Tel. 1 Rol. 461. 
45. 
Or comes to London, c. Per Dad. 2 Bul. 145. R. 1 Rol. 462. 
I. 15. Per Warb. cont. Hob. 68. R. cont. 1 Bul. 44. Dub. 
Ow, 108, Acc. Hut. 80. 1 R3l. 469. l. 5 

' # Wy | Or 


50, to pay, if A. does not ay. 2 2 Cro. 684. R. 1 Rol. 462. 
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Or becomes. ſurety for his father. 1 Les. 105. R. 2 Cre. 28). 

So to pay ſo much as the obligee borrows of B. Per 3 J. 1 Bul, 12. 
R. 1 Kol. 467. J. 50. ; 

Or fer fo many acres as ſhall appear when they are meaſured, R. 
2 Cre. 472, 391. 1 Rel. 462. J. 45. 469. J. 10, 15. | 

Or to pay ſo much as he ſhall ſell at to B. X. 2 Cre. 432. 
_ 463. J. 36. | | 

o ſurrender to the obligee or his aſſigns upon demand; he ought to 
ſurrender to the aſſignee upon demand, without notice ot the af. 
ſignment. R. Poph. 136. 1 XI. 465. J. 10. 

To pay when he delivers weed to B. to his uſe. R. 1 Rel. 464, 
J. 30. . 

& to pay fo much as will content him for ſuch a journey; 
there need not be notice how much will content him. X. 
1 Leo. 123. 

To repay 20l. if he diſlikes ſuch land; there need not 
be notice that he diſlikes it. R. Cro. El. 834. 1 Rial. 464, 


J. 20. 
To deliver corn on ſhipboard at ſuch a port; there need not be no- 


| tice when the ſhip is ready. X. 1 Rol. 464. J. 25. 


(L. 10.) 
In not re- 
gueſting. 


(L. 11.) 
How are 
queſt ſhall 
made. 


Vids Plead- 


er. 
(C. 69, 
Kc.) 


To pay upon the return of a ſhip ſrom Hamburg t D. 1 Rel. 469. 
J. 40. 

So if ſeveral are bound by obligation, covenant, &c. to do an 
act, upon notice to them; notice to one is ſufficient. R. 
Mo. 555 . 

So if an act ought to be done upon notice to B. the abſence 
of B. by which notice cannot be given, excuſes notice. R. 
1 Sal. 214. 

When notice is not neceſſary of a by-law, c. Vide Pleader, 


(C. 75.) 


If a condition be, that the liſſee repair, and that the leſſor find 
timber; the leſſee ought to demand timber, and give notice how 
much will be ſufficient. X. 1 Rol. 465. J. 20. 

That he inrol a deed in Guildhall; the other ought to requeſt, 
1 Rol. 458. J. 50. 

That he procure his apprentice his freedom, if it be requeſted ; an 
expreſs requeſt is neceſſary. R. Sal. 585. 


If a condition be to do upon requeſt, the requeſt ought to de 
certain and expreſs : and therefore, if a leſſor ought to find tim- 
ber to the leſſee for repairs, it is not ſufficient that the leſſee de- 
mand timber, generally, but he ought to notify how much is ne- 


ceſſary. R. 1 Rol. 465. J. 20. 


If a condition be 1% ſurrender a copyhold upon requeſt ; it is not 
ſufficient that he require him to ſeal a letter of attorney to make 
the ſurrender, but he ought expreſsly to require a ſurrender, R. 
1 Rol. 467. J. 5. Von. 314. 8 
So the requeſt ought to be to the perſon himſelf, who ought to 


do it, 
And 
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And therefore, it is not ſuſficient to ſay, that he could not find 
him, and made praclamation in the church, and at ſeveral mar- 
kets, to notify his requeſt. R. 1 Rol. 443. J. 45. 

But where a condition is, 1 deliver poſſeſſion to the lefſor or his af- 
%, who aſſigns to two, a requeſt by one is ſufficient. R. 
1 Rol. 428. J. 10. 

80 if a condition be, to make him free of a company at the end of 
feven years, if he be requeſted ; he ought to make requeſt the laſt 
day of the ſeven years at a convenient time before night, that the 
thing may be done. K. Sal. 585. 

And a requeſt at any place is ſufficient, tho* the thing is to be 

ormed at a certain place. Vide ante, (G. 9.) 

So if a condition be to do upon requeſt, and he is diſabled to 
perform; there needs no requeſt, for it would be in vain. R. 
5 Co. 21. 4. Semb. Lut. 308. Vide pat, (M. 2, 3.) 


(L. 12.) Non- performance ſhall be excuſed by the Act of Gad. 


So the non- performance of a condition ſhall be excuſed by im- 
pollibility, or the act of God, if there be no default in the party. 
Vide ante, (D. 1, 2.) 

So in a promiſe, as well as in an obligation or condition, if the 
party be diſabled by the act of God before a breach, he ſhall be 
excuſed : as if a man lends a horſe to B. for his uſe, who promiſes 
to re-deliver it upon requeſt, and the horſe dies before requeſt, R. 
Pal. 550. 


(L. 13.) Non-performance ſhall be excuſed by Act of Law. 


So the performance of a condition ſhall be excuſed by an act of 
law, which is neceſſary and inevitable; as if a condition be, hat 
the feoffee pay ſo much out of the profits annually to charitable uſes ; 
if he dies, and his heir be in ward to the king, the payment ſhall 
de excuſed ; for it ought to be out of the profits, which are trans- 
ferred by act of law to the king. R. 1 Kol. 45 1. J. 30. 

But if a condition be, that he fhall be his attorney in all pleas, 
and he is made ſheriff; this does not excuſe him. 1 Ro. 451. 
I. 25. 

If it be, that he pay rent to A. as long as he enjoys the land, and 
he ſurrenders to the obligee. R. Mo. 597. 


(L. 14.) But not by the Act of a Stranger. 


If a condition be to do a thing, and a ſtranger interrupts him; 
that does not excuſe the performance; as if he diſſeiſes him. 
Vide pg, (M. 5.) 

Or recovers goods to be delivered. 1 Rel. 452. J. 5. 

Or impriſons a perſon who ought to appear. 1 Nel. 452. J. 10. 

90 if a condition be 7s do a thing to a firanger, who refuſes to 
accept ĩt; this does not excuſe, for he took upon himſelf to do it. 
| Rel. 45 2. J. 30. FA 
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122 CONDITION. 


Or to do by direction, &. of a ffiranger. Lit. 13. 

So if a condition be 7% ſurrender te a ſtranger; a ſurrender tg 
another perſon, by his requeſt, is no performance, for he canny 
vary the condition. R. 1 Rol. 457. J. 15. 

Or, after recovery, to enfeoff a flranger ; and he accepts it before 
le recovery. Semb. 1 Rol. 453. J. 20. 


(M) hat ſhall be a Beach. 


(M. 1.) An Act contrary to the Intent, 


Fide ante, B UT it ſhall be a breach of a condition, if the feoffor ꝙ 
| 2 obligor acts contrary to the very intent of the condition; 2 
Vide Chan- if a condition be for quiet enjoyment, and the leſlor enters vpon 
cery. him wrongfully. 1 Rel. 429. J. 30, 45. 430. I. 20. Vide ant 
* (G. 12.) 

i If a condition be, that he do not let a ſbop-yard, or other thing a. 
pertaining to a houſe to ſuch a one as ſells coals ; and he lets the whole 

houſe. 1 Rol. 427. J. 35. 

That he do not interrupt in an office; if a new officer be made, 
who ouſts him, yet if the obligor alſo interrupts, it is a breach, 
R. 1 Rol. 453. I. 5. 

That he do not make debate about an adminiſtration ; and he cauſe 
him to be cited upon it. 1 Rel. 434. J. 2. 

That he do no waſte; and he permits waſte. 1 Rol. 428. J. 20. 
Cont. per 3 J. 1 Rel. 428. J. 30. | 

That he do not afſign; and he aſſigns in equity, R, 
Ray. 460. 

If a condition be, that he enjoy without the interruption of any ; 1 
proſecution in a court of equity is a breach. R. Ray. 371. Pa 
Dy. cont. 3 Leo. 71. ; | 
ky” he permits him to reap corn; a prohibition by pare is a breach, 

371. | 

if L condition be, that the heir do not diſlurb by ſui 
or otherwiſe, if he entcrs upon him it will be a breach, 
2 Mod. 7. 

So if a condition be, that he inſtruct him as his apprentice i 
chirurgery, and maintain and employ him in domo & in ſervitio, fi 
fo many years; if he ſends him to the Indies with expert chirurge- 
ons for his better inſtruction, it will be a breach. R. 1 Nel. 427. 
J. go. Hob. 134. 

Otherwiſe, if he ſends him ſeveral journies, within the king: 
dom, where he returns after the cure performed. 1 Rol. 445+ 
J. 12. Hob. 134. 

Or if he ſends him out of the kingdom, when the nature of the 
ſcrvice requires it: as if he was apprentice to a merchant or ſailor, 
1 Rol. 428. J. 5. 445. I. 15. Hob. 135. 

If a condition be, hat he do net deviſe a term for years to A; 
and he deviſes it, but his executor does not aſſent; yet it ſhall be 

. a breach, for he did all that was in him to deviſe it. Per 3 þ 
1 Rol. 428. J. 45. 2 Cro. 75. 85 
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CONDITION. 


go, if he deviſes it to his executor for payment of debts; 
though his executor would have it without a deviſe. 1 Rol. 428. 


. go a condition be, that he do not alien a term; and he deviſes 
it to his executor. R. 1 Rel. 429. J. 5. | 
That he do not grant a reverſion without licence; and he 


grants, but the leſſee does not attorn. Per 3 J. 1 Rol. 429. 


: That he do not aſſign, ſo that it comes to A. and he aſſigns to B. 


for he puts it in the power of B. to aſſign to 4. R. 1 Rol. 429. 


J. 18. | 
7. 3 the leſſee or his aſſigns do net alien; and the ex- 
ecutrix of leſſee takes huſband, who aliens. Semb. 


Dy. 6. b. 
(M. 2.) By a Diſability to perform. 


80 a condition ſhall be broken, if the party has diſabled himſelf 
to perform it : as if a condition be t enfeoff the feoffer, and he 
enfeoffs a ſtranger. Lit. S. 355. 1 Rol. 447. J. 40. 

Or, makes an eſtate in tail, or for life, to a ſtranger. Liz. 
. zes. 

85 enters into religion. Co. L. 221. B. 

Or, ſuffers a recovery againſt him by default. G. L. 222. b. 
if execution be ſued upon it. 1 Re/. 447. J. 45. | 

Or a real recovery be againſt him, and execution thereupon. 
1 Rel. 448. J. 25. | 


(M. 3.) Or to perform in the ſame Plight. 


, So, if he be diſabled to perform in the ſame plight and 
condition that it was when the condition was created. Co. 

I. 221. a. 

| As if a condition be, f enfeof, and he leaſes for years to ano- 

cer. Lit. S. 356. R. 1 Co. 25. ö. 

. Tho' the leaſe be to commence in fuluro. Co. L. 221. a, X. 

20. 59. | 

1 Tho it be only a poſſibility of a charge in futuro. Co. 

. 221. 5. 

8 So if he takes a wife: for ſhe will be thereby entitled to dower, 

if ſhe ſurvives. Lit. S. 3 5 

So if a woman takes huſband, Semb. Hard. 463. 

So if he grants a rent-charge out of the land. Co. L. 221. 

b. 222. 1 Rol. 447. J. 50. 

Or acknowledges a ſtatute or recognizance. Co. L. 222. a. 

Or a judgment be againſt him. Bid. 

So if a condition be, that he re-enfeoff during his life, and he 

wes; the condition is broken. Co. L. 222. b. | 


6.57 void; the condition is broken. Co. L. 222. 5. Vide ante, 
4 | 
Ig 


That he re-grant an advowſon, and before he does it the church | 
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CONDITION. 


If a condition be, that he deliver an obligation, and he ſues 2d 
recovers upon it, and then delivers it; it ſhall be a breach of the 
condition, for it ought to be delivered in the fame plight 3 
it was at the time of the condition created. R. 1 Rel. 441, 
J. 30. | 

Or that he cance! a flatute, recognizance, &c. and he extends it 


and then cancels it. R. Ray. 25. 1 Sid. 48. 


And if before the condition broken, the other ought to do the 
firſt act, he need not do it, when the party has diſabled himſelf 
to perform the condition : as if the obligor ought to make a ney 
leaſe upon a ſurrender of the old; if he levies a fine by which he 
cannot make a new leaſe, the condition is broken, tho' the other 
does 1 ſurrender. R. 5 OG. 21. Cro. El. 450, 479. Vide ants 
(L. 11. 


(M. 4.) Tho! the Diſability be afterwards removed. 


And if a feoffee, Ic. be at any time diſabled by himſelf to 
perform; the condition ſhall be broken, tho? the diſability be a. 
terwards removed, and the feoffor may re-enter after the removal: 
as if after a feoffment to a ſtranger the feoffee takes back an eflate 
to him and his heirs, the feoffor may enter for the condition 
broken. Co. L. 221.b. 1 Rel. 448. B. 

So if the feoffee enters into religion, and is deraigned be. 
fore the day limited for performance of the condition. Cu, 
L. 221.6, | | 

Or the wife dies. Bid. : 

Or a rent-charge determines. Co. L. 222. a. 

Or the grantee chuſes to have a writ of annuity ; by reaſon of 
which the land was never charged. J16:d. 

But if a diſability on the part of a feoffor be removed before the 
time of performance, the condition may afterwards be well per- 
formed: as if a condition be 7% pay ſo much ts the feoffor or bi 
heirs, before ſuch a day; if the feoffor be attainted for treaſon or 
felony, but before the day the heir is reſtored, it ought to be 
paid. Co. L. 221. 6. | 


(M. 5.) What ſhall not be a Diſability. 


But if a condition be 2» enfeoff, and the feoffee be diſſeiſed; 
this is no diſability, nor breach of the condition, for he may 
2 upon the diſſciſor, and make the feoffment. 1 Rol. 453 
40. 

So, if he be diſſeiſed by the feoffor or obligee himſelf. Did. 

So, if during the diſſeiſin the feoffee takes a wife, acknou- 
ledges a ſtatute, or recognizance, c. which dies, or is diſcharge 
and then he re-enters; the condition is not broken, for there 
never was any poſſibility of charge upon the land. Co. L. 222-6 
R. 2 G. 60, | * 
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CONDITION. 


8o, if joint-tenants are bound, with condition to convey, Oc. 
nd ones takes a wife; for ſhe has no title of dower, if her huſ- 
band does not ſurvive. Hard. 463. 

So, if a condition be, not to permit a whore in his houſe after 
Warning 3 and he warns ſuch a woman, but afterwards com- 
mands her to ſtay; this command does not diſable the removal, 
and therefore does not excuſe the breach. 1 Rel. 454. J. 25. 

Co. 91. b. | 
: If & feoffee be diſſeiſed by the obligee or feoffor himſelf, and 
he does not enter and make the feoffment within the time li- 
mited ; it will be a breach. 

So, if a condition be, that the lefſee ſhall drain off water before 
«ch a day, and the leſſor enters, and continues in poſſeſſion till 
the day; it will be a breach. R. 1 Rol. 453. J. 45. 


(N) hat ſhall not be a B2each. 
BUT if a condition be, that he permit the executor to take goods N 


a verbal denial is no breach, but there ought to be ſome act, 
s reſiſtance, ſhutting up the houſe, c. XR. 8 G. 91. 1 Rl. 
430. J. 50. 
If it be, that he do not moleſt, vex, Ac. any copyholder paying his 
ervices z an entry upon him to beat him is no breach, if he do 
not ouſt him of his copyhold. R. Cro. El. 421. Mo. 402. 
[A. demiſes lands to B. for 21 years, with proviſo of re-entry 
on breach of any of the covenants; covenant that B. ſhall not 
aſſign, transfer or ſet over, OR OTHERWISE DO OR PUT AWAY, 
bis preſent indenture of demiſe, or the premiſſes hereby demiſed, ox 
ANY ART THEREOF, (N. The words ſhall not demiſe, not here.) 
B. by indenture demiſes for 14 years; this is not a breach of the 
ovenant or condition. Per tot. curiam. Cruſſe v. Bugby, T. 
11 G6. 3. 3 Wil. 234. 2, What would be a breach? Or, 
dy what means is a tenant to be reſtrained from acting in this 
anner ?] | 
Agreement that A. ſhall pay B. 85. per week during his life 
and his wife's, and. the ſurvivor, and that B. ſhall not fell news- 
apers. B, dies and his wife ſells news-papers, this is not a 
reach, and A. muſt continue to pay the 85. Cute v. Colcraft, 
13 G. 3. 3 Will. 380.] 5 
[Bond from A. B. and C. with condition that A. ſhall faith- 
ally ſerve D. a brewer, as a broad (an abroad) clerk, and pay 
lum all monies received for him. D. afterwards takes a 
partner; A. continues in their 52int ſervice, receives money on 
heir account, and does not pay it; this is not a breach in the 
lurcties. Wright v. Ruffell, H. 14 G. 3. 3 Wilſ. 530. ] 
Vide ante, (M, I, 5.) 3 
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6 a condition in deed be broken, none ſhall take advantage d 


ſucceſſor may take advantage of it. C. L. 214. 5. R. Me. 51, 


CONDITION. 


(0) Who thall take Advantage ok a Condition 
bzoken. 
(O. 1.) By the Common Law. 


it by re-entry, but the feoffor or his heirs; for a re- entry can. 
not be reſerved, or given but to the feoffor, donor, leſſor, or hi 
heirs. Lit. S. 347. 

[A right of entry always ſuppoſes an eſtate ; and if an eſtate 
is granted to a man, reſerving rent, and in default of payment 
right of entry is granted to a itranger, it is void. Smith v. Pad. 
burſt. Opinion of the twelve Fudges in the Houſe of Lords, 1741, 
3 Athyns 134+] 

And it may be reſerved to the heir, where the feoffor him! 
cannot take advantage of it. Co. L. 214. 6. 

And a guardian in c&iva/ry, or focage, may enter in right d 
the heir. G. L. 215. b. 


So, if a condition to an eſtate by a corporation be broken, the 


So the king may enter in right of an infant in his wardſhip, 


1 Rol. 473. J. 47, 50. | 
So, if it be annexed to a term for years, the executor or ad- 


miniſtrator may. Co. L. 214. b, 


So an heir, ſucceſſor, c. may take advantage of a condition d 

in deed broken in the time of his anceſtor, predeceſſor, or in v. 

cation. R. A. 52. 9 
But by the common law, the aſſignee or grantee of a reverſia 

could not enter for a condition broken; for to prevent all main- : 


tenance, &c. the common law did not allow the aſſignmen 
of a choſe in action, or of a title to entry, or re-entry. G. n 
L. 21I 4. a 
So, for a condition broken upon a leaſe by ceſtuy que 1. 
the feoffees could not enter, tho' they are privy in eſtate, G 
L. 215. 4. 
Nor the lord by eſcheat. Lit. S. 348. mM 
Nor any aſſignee in deed, or in law. O. L. 215. 6. 


Nor a perſon in remainder. 1 Rel. 473. J. 44. * 
Yet, by the common law, if a condition in law annexed t 4 
the eſtate is broken; the aſſignee of the reverſion ſhall hart ; 
advantage of it; as, if leſſee for life commits a forfeiture. G. "4 
J. 215. Qs : 
- Bo, "ho lord by eſcheat, and every one who has the land, fo * 
a breach in his time. Bid. Þ 
90, if by a condition broken, the eſtate ceaſes without entr), l 
the aſſignee ſhall have advantage of it: as, if a leaſe for yeai - 
be, upon condition, that if ſuch a thing be done, it ſhall be wid; 7 
for by breach of the condition it is abſolutely determined. G we 
L. 214. 6. 1 Rol. 473. J. 55. 5 | 
| O (- 


CONDITIO N, 


Otherwiſe, if a leaſe for life, Cc. be, upon condition, 1 be 
wid for non-performance ; for, notwithſtanding thoſe words, an 
eſtate of freehold will not ceaſe without entry. Co. L. 2:4. b. 

Or, if a leaſe for years be upon condition, that if ſuch a thing 
be done, the leſſor ſhall re-enter ; the grantee of the reverſion ſhall 
not have advantage of it, for he cannot enter. G. L. 21 5. a. 

If a limitation be annexed to an eſtate, the grantee of the re- 
verſion ſhall take advantage of it; for the eſtate determines 100% 
149 without entry. Co. L. 214. 6. | 

So none can enter for a condition broken, as bailifF to another, 
without his command. R. M. 52. 

An entry by a ſtranger without authority is good, if it be aſ- 
ſented to afterwards, and will ſupport ejectment, if the aſſent be 
before the demiſe in the declaration. Fitchet v. Adams, P. 
13G, 2 Str. 1128. ] | 


(O. 2.) By the Stat. 32 H. 8. 34. 
And now by the . 32 H. 8. 34. a grantee from the king of 


any reverſion, &c. and all other grantees or aſſignees, c. their 
heirs, executors, adminiſtrators and aſſigns, ſhall have like ad- 
vantage againſt leſſees, Cc. by entry, Qc. as the leſſors or grau- 
tors themſelves. 

And therefore, every grantee of a reverſion by the king, or a 
common perſon, ſhall take advantage, by this ſtatute, of a con- 
dition broken. Co. L. 215. a. 

So an aſſignee of the king's ſucceſſor, tho? the king only be 
named. Bid. | 

So, a grantee of the reverſion by bargain and ſale enrolled, 
tho he is not in from the bargainor in the per, but in the p by 
the ſtat, of uſes, yet he is an aſſignee within the ſtat. for he 
claims by the bargainor. Co. L. 215. 4. 3 Co. 62. B. R. 
Mo. 98. 4 Leo. 29. 

50 if a reverſion be granted to the uſe of another. Ce. L. 
215. 6. 

So a grantee of a reverſion ou!y for life or years, ſhall take ad- 
vantage of a condition. G. L. 215. a. 

So, if a deviſe be for years, rendring rent, upon condition, 
and by the ſame will the inheritance is devifed to A. and his 
heirs; 4. ſhall have the reverſion, and ſhall take advantage of 
the condition, tho' it was not a reverſion in the deviſor. X. 
2 Leo. 33. 

So, if a bargainee of a reverſion, before attornment, conveys 
to B. to whom the leſſee attorns; B. ſhall take advantage of a 
condition, tho' his grantor could not for want of attornment. 
R. 5 Co. 112. 6. Cro. El. 833. | 

So an aſſignee of an aſſignee in perpeturm. 4 Les. 29. 

But an aſſignee of a reverſion by bargain and ſale, by grant, 
fcoffment, or fine, ſhall not take advantage of a condition broken, 
before notice of the alignment, Co. L. 215. a. J. Vide ante, 


; 3 And 
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And by the f. 32 H. 8. 34. an aſſignee of a reverſion ſhall not 
take advantage of a condition annexed to an eſtate-tail; for the 
ſtatute ſpeaks only of leſſces. Co. L. 215. 4. ! 

So a lord by eſcheat, who claims only by act of law, ſhall 
not be an aſſignee within this ſtat. to take advantage of a condi. 
tion broken. Co. L. 215. 6. | 


Nor a lord of a villein; nor he who enters for mortmain, 
Did. a | 
So an aſſignee of part of a reverſion ſhall nor take advantage 
of a condition; as, if a leaſe be of three acres upon condition; the ( 


aſſignee of the reverſion of two acres ſhall not enter if the condi. 
tion be broken; for the condition being entire, cannot be appor- 
tioned by the act of the parties, but ſhall be deſtroyed. Cz, I. 2 
215. 2. R. Dy. 309. 5 Co. 55. b. 1 Kol. 472. J. 35. R. 
Ho. 98. R. Cro. El. 833. 4 Leo. 27. Vide poſt, (2%) 
Otherwiſe in the caſe of the king; for the king all have 
advantage of the breach. Co. L. 215. a. Dub. Mo. 204. R. 
5 Co. 56. a. 1 
So a condition may be apportioned by act of law; as, if a 
man makes a leaſe of two acres, one of the nature of Borough. 
Engliſh, the other at common law, upon condition, and dies, i 
having two ſons; each may cnter on a breach, into - his acre, 
Co. L. 215. 4. Dy. 30g. | | 
So it may be apportioned, by the wrong and act of the leſſee, 
G. L. 21 5. 4. R 
So an aſlignee of a reverſion ſhall not take advantage of a 
breach of every condition, but only of a condition for payment 
of rent, for not doing waſte, or other matter of like nature: for * 
tho the ſtat. ſpeaks of (other forfeiture, it ſhall be underſtood 
only of other forfeiture of the ſame nature. Co. L. 215. 6. 
As, of a condition to do a thing incident to reverſion, as pay- 
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ment of rent is. id. th 

g Or, to deduct out of a rent-charge if he be diſturbed, C, 
fl 4 Med. 82. 

I Or, for the benefit of the eſtate, as is the not doing waſte, th 

tj Co. L. 215. 6. | till 

So is a condition for repairing houſes, fences, &c. Did. fas 


For preſerving the wood. Bid. 

But an aſſignee ſhall not take advantage of a condition for pay- un. 
ment of a ſum in groſs. Wd. 

Or, for delivery of corn, wood, c. Ibid. 

Or, of a condition, that the leſſee ſhall not aſſign without l- , 


CENCE, Semb, Ray. 250. tak 

| | the 

(O. 3.) How he ſhall enter for a condition broken. ] 

con 

(0. 3.) A condition to a feoffment, c. may give an entry generally, bis 
Where a2 or a ſpecial entry; as, till he be ſatisfied, Ec. the 


given till If a condition be, that he ſhall enter and hold the land till be dan 
tatiabed. be ſatisfied ; he ſhall have the land only in nature of a diſtre's d 
Lit, $, 327» if ule 

a k 


CONDITION. 


aid, or words which are tantamornt ; the profits of the land 


Pf be in part of ſatiefaQtion. Co. L. 203. . 


But where a condition is, that he ſhall have the land till he be ſa- 
tiefied the rent to be paid, without ſaying theresf, or to the ſame 


e#:& ; the profits do not go in ſatisfaction, but ſhall be taken to 


his own uſe, as a penalty to enforce the payment. 46:4. 
If the profits are in part of the ſatisfaction; when the rent is 


ſatizfied by perception of the profits, the feoſfee may re-enter, 


Cor oo 203. : 
Or, if the rent be ſatisfied in part by perception of profits, 


and in part by payment, or by tender and refuſal, which amount 
to payment. No. L. 203. as | 

If the profits go in ſatisfaction, during his perception of them, 
he ſhall not have debt for the rent in arrear. id. 

So, if they do not go in ſatisſaction, where the eſtate, to 
which the condition was annexed, was for life, Oc. for the free- 
hold continues in leflee for life, and then debt does not lie for 
the rent. bid. 

If he, who enters till ſatisfied by the profits, be interrupted in 
the perception of the profits by the act of God, as by wildfire, 
an innundation of the ſea, &c, which happens without his de- 
fault; he ſhall (beyond the time in which he might have been 
ſatisfied if there had been no interruption) hold till he be fatished, 
R. 4 Co. 82. b. ä 

So, if he be interrupted by the feoffee himſelf, he may hold 
over, or take his remedy by action againit him: for he ſhall not 
have advantage of his own wrong. X. 4 Co. 82. 

But where he is prevented by his own negligence or default, 
as by the entry of a ſtranger, by enemies of the king, by igno- 


rance of the condition, &c. he thall not take the profits beyond 


the time in which he might be ſatisfied. XR. 4 Co. 82. Sir And, 
Corbet. 

If rent be granted with a condition, that if it be in arrear, 
the grantee, his heirs and aſſigns may enter and hold the land 
till ſatisfied by the profits; the aſſignee may enter and hold till 
ſatisfaction. R. 1 Sand. 112. 

And the grant is good, tho? the deed be not inrolled; for this 

uncertain intereſt may attend a certain and fixt eſtate, R, 
1 Sand. 112, 1 Sid. 344. 
So, if the grant be by deed with a covenant to levy a fine, which 
is levied of the land accordingly ; the aſſignee of the rent ſhall 
take advantage of the condition, which ſhall be transferred with 
the rent, tho it was only a poſſibility. R. 2 Rel. 48. J. 45. 

But if a man purchaſes the manor of D. and has other land 
conveyed as a collateral ſecurity, to the uſe of the vendor and 
his heirs till the purchaſer be evicted by his wife, and then to 
the uſe of the purchaſer, his heirs and aſſigns, till ſatisfied the 
damage had by ſuch eviction ; if he aſſigns the manor of D. the 
augnee, being evicted, cannot enter into the other land: for the 
- „ 3 was not aſſignable before it happened. K. 

a. 49. J. 5. 
Vol. III. 8 K He 


it a condition be, that he ſhall have the land till he be there 
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LI He who enters, has only the pernancy ot the profits till ſattz. 
terre he fied, and no certain intereſt ; for the freehold continues in the 
has. feoffee, Sc. Co. I.. 203. a. 
Tho' the condition be, ht the ferffor, his heirs and aſſigns enter, 
Sec. NB. 1 Sand. 112. 1 Sid. 344. Ray. 136, 158. 
And if he enters his intereſt goes to his executors. R. 1 Sid, 
223, 262, 344, 5+ D. Al. 45. 
But he who enters, may maintain an ejectment; for he has 
an mtereſt to make a leaſe for trial of the title, R. 1 Sid. 34;, 


1 Saund, 112. 


(0. 5.) If a condition upon a feoffment, or other eſtate of freehold he, 
oe ogg that for non-performance the feeffor, &c. ſhall enter; if the condi. 
a, tion be broken, the eſtate 15 not defeated, generally, till entry, 
| or claim: and therefore, if he can, he ought to make an actual 

entry. Co. L. 218. a. 

And if the eſtate lies in grant, as an advowſon, rent, rever- 
ſion, c. he ought to make a lawful claim. G. L. 218. à. 

So, tho' the condition be, that for non: performance the eſtate 
all be abſolutely void; for an eſtate of freehold cannot regularly 
ceaſe, without entry, or claim. Co. L. 218. & 2 Co. 50, 
2 And. 8. 

So, tho' the condition be upon a bargain and ſale, which 
paſſes only an uſe, which might ceaſe at the common law with- 
out a claim; for now, by /. 27 H. 8. the poſſeſſion is executed, 
R. 2 Co. 53. b. : | 

Yet in caſe of neceſſity, there need not be an entry or claim: 
and therefore, if a leaſe be for five years, upon condition, that 
if the leſſee within two years pays 201. he ſhall have the fee, and li- 

very is made, by which the lefſee has a fee conditional: if he 
does not pay, the fee ſhall be reveſted without entry, for he can- 
not enter during the term. Lit. S. 350. 

So, if a rent be granted out of his land, upon condition; if 
the condition be broken the rent ſhall be extinct, without claim, 
for he need not claim upon the land which he has in his own 
poſſeſſion. Co. L. 218. a. 

So, if a feoffment be upon condition, and before the time of 
performance, the feoffee leaſes for years to the feoffor, and then 


the condition is broken; the feoffor, being in poſſeſſion, cannot cor 
enter. Bid. ſco 
50, if a covenant be to ſtand ſeiſed to the uſe of himſelf for cor 
de, remainder over with power of revocation : if he revokes, 14 


erg needs no entry or claim. Ce. L. 218. b, R. 1 Co. 174. 
Uy whom entry may be made. Vide Claim, (B. 2.) 
H. 6.) He ſhall be in his firſt Eſtate. 


Lt who enters for a condition broken, regularly ſhall have the 
tand iu his ürlt este. G. L. 203. 4. 1 Xl. 474. J. 17. 


An 
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And therefore, if tenant for life makes a feoffment, and enters 
&r the condition broken; he thall be ſeiſed for life, the reverſion 


as before. 1 Rol. 474. J. 27. | 
So, if he enfeoffs him in reverſion, upon condition. 1 Rel, 


174. J. 30» „ 

So, if a man grants, or deviſes for life, upon condition, re- 
mainder over; if it be a good condition, the entry for the condi- 
tion broken will deſtroy the remainder. 1 Rel. 474. J. 40, 45. 
Cont. Dy. 127. Acc. 29 Af. 17. R. acc. 10 Co. 41. . 1 Rel. 
472. J. 405 45» , | 

And therefore, a condition annexed to an eſtate for life, where 
2 remainder over is limited, ſhall be taken as a limitation. Vide 

T. 
51 en will it be in a caſe of neceſſity: as, if a man 
ſeiſed in right of his wife, makes a feoffment upon condition, 
and his heir enters for the condition broken, his eſtate immedi- 
ately ceaſes, and ſhall be veſted in the wife. Co. L. 202. a. 

If ceſtuy que uſe made a feoffment before ff, 27 H. 8. upon 
condition; and entred for a breach after the ſtat, he would be 
ſeiſed of the eſtate, whereas before he had only the uſe. G. 
J. 202. a. | 

If tenant in ſpecial tail enfeoffs upon condition, and his wife 
dies, and then he enters for a breach : he ſhall be only tenant in 
tail after poſſibility. G. L. 202. 6b. 

So he ſhall not have it in his firſt eſtate as to collateral quali- 
ties: as, if tenant by homage ancęſtrel makes a feoffment upon 
condition, and enters for a breach ; he ſhall not hold afterwards 
by homege anceſtrel, for the preſcription was interrupted. bid. 

So, if a copyhold eſcheats, and the lord makes a feoffment of 
it upon condition, and enters for the Lreach. id. | 

It tenant for life makes a feoffment, and enters for the condi- 
tion broken, it ſhall be ſubject to a forfeiture. bid. 

So, if a grantee of a ward by the king grants to the ward him- 
ſelf for 1200“. to be paid at his full age, his wardſhip and mar- 
riage for ever, upon condition, that if he dies within age or be- 
tore the 1200/7. paid, the grant ſhall be void; if he dies within 
age, the wardſhip and marriage are not reveſted. R. Sav. 79, 80. 

Entry for a condition broken defeats the eſtate, to which the 
condition was annexed, to all intents: and therefore, if the 
toffee upon condition dies, and then the feoffor enters for the 
condition broken, the wife of the feoffee ſhall not be endowed. 
1 Rol. 474. J. 10, 


(P) Chat ſhall be a Diſpenſation. 


F after a condition broken annexed to an eſtate of freehold, Nu copy. 
and notice of it, the feoffors accept the rent due at a ſubſe- 4%, 
quent day; it ſhall be a diſpenſation of the forfeiture, for he al- „ s OS 
lows the eſtate to have continuance. Co. L. 211. . Per 3 J. frinure, (A. 
Cro, El. 553, 572. 11, 13.) 


K 2 So, 
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So, if a condition upon a leaſe for years be, for non-payment of 
rent to re-enter ;, the acceptance of rent at a ſubſequent day, is a 
diſpenſation. Cro. Il. 553. $72. 

So, if he re{trains, or brings an aſſiſe for rent due at the ſame 
day, or a ſubſequent day. Co. L. 211. 6. 1 Rol. 475. |. 25. 

Or, for rent incurred at a day precedent : for he affirms the 
eſtate to have continuance. 1 Ra. 475. J. 30. 

So, if a condition be hat he ſhall not offign acceptance of rent 
ſrom the aſſignee will be a diſpenſation. K. 2 Cro. 398. 

If it be alledged, that he knew it, it 1s ſufficient; for he had 
not notice, it ſhall come of the other part. R. 2 Cre. 398, 

But if a condition be 1% ds a collaterul thing ; acceptance of rent 
before notice of forfeiture, is not a diſpenſation. R. 3 G. 6; 
Cro. El. 5 28. 

So, if a condition be to pay money; acceptance of rent due be- 
fore, is not a diſpenſation. 

$0, if he afterwards accepts the rent, by the non-payment of 
which the condition was broken, and gives an acquittance for it, 
Co. L. 211. 6b. 

So, if by a condition broken the eſtate abſolutely ceaſes; ac- 
ceptance of rent, due at the ſame, or a ſubſequent day, does not 
aſhrm it: as, if a leaſe for years be upon condition for 1o-pay- 
ment to be void. R. 1 Ral. 475. l. 35. 

Tho' a leaſe be by the king, and he aſterwards accepts the 
rent in the exchequer upon record. R. 1 Re. 475. J. 40. Cru, 
El. 221. 2 Leo. 134. 1 Ard. 303. Adm. Mo. 294. Ptph, 
253 53+ 

So, if a condition be, that he do not affign without licence, and 
after notice of ſuch elbrnment, the leſſor accepts the rent from 
the aſſignee. R. 1 Rl. 476. l. . Cro. Car. 512. by. 

If a licence be to alien; the death of him * gave it, belore 
alienation, is not a countermand. Co. L. 5 2. b. 


(Q) What at dcſiroys a Condition. 


F after a leaſe upon condition, the leſſor grants the reverſion 

of part of the land, this dcitroys the condition. Jide aut, 
(O. 2.) 

So, if the leſſor releaſes the condition. 

So, if a feoffee upon condition makes a leaſe for life, remai . 
der to B. and tlie feoffor releaſes the N to the le ſſee on: 
the whole condition is gone. Co. L. 297. . 

So, if a condition be to do ſuch an act, and the leflor Ke 
ch arges him of part z the whole condition is deſtroyed: as, if 4 
condition be 20 ploww His land, or build bis houſe, and he difchargc 
him of part. 1 Nl. 471. J. 47, 52. 

So, if a condition be 75 $0.0 with B. and C. and he diſchar 20s 
him as to B. 1 Rl. 471. J. 50. 

If a condition be, that he dy % demiſe any part qwithaut. licence; 
if he licenſes as to any part, he may demiſe all the reſidue 1 
without licence. 1 Rel. 471, (. 42. 2 Cro. 102. X. 4 Ce. 
120. Gro. Ai. 816. . 

ge = - Or, 


CONDITEON 
Or, that he and his afſigns do not demiſe y if he aſſigns by 


rence, the aſſignee may afterwards demiſe, without licence, 
R. 1 Rel. 471. J. 35. 4 CG. 120. a. Co. Al. 816, 

Or, that none of the leſſees demiſe without licence, and he gives 
licence to one; the other leſſees may demiſe without licence, 
1 Ril. 472+ J. 7. 4 Co. 120. ; 

So, if a leſſor gives licence; the leſſee may ule it aſter a grant 
of the reverſion. R. 2 Cro. 102. 

Or, the death of the leſſor. Co. L. 52. b. 

So, if a condition be, that he ſhall ' offign only to his wife 
or brather ; if he aſſigns to the brother, he may afterwards aſſign 
to another. R. 2 Cro. 38. Per 2 F. 3. cont. Dy. 152, But 
ihe opinion of the tus judges allaabed. 4 Co, 120. be 

If a leaſe be upon condition to huſband and wiſe, hat iy 
it comes to any other hand than their own, and their ſues, the leſſer 
ſhall re-enter 3 if the huſband dies, and the wife takes another 
"huſband, the leſſor ſhall re-enter. Dub. Mo. 21, 

If a man leaſes for years upon condition, and afterwards leaſes 
by indenture for the ſame term to another, to commence imme» 
diatcly 3 this does not deſtroy the condition, for the ſecond leaſe 


is good only by eſtoppel. 1 Nl. 472. J. 50. 
(R) Condition in Lau; what is. 


Condition in law is that, which the law implies without 
any expreſs words of the party. Cz. L. 232. b. 

As, to the eſtate of tenant by the curteſy, in dower, after 
poſſibility, for life, for years, by itatute-merchant, ſtaple, git, 
guardian, Sc. a condition is annexed by the law, that they do 
not alien in fee, c. Co. L. 233. be 

To every eſtate, that it be not aliened in martmain. Ibid. 

80, to the eſtate of tenant by the curtety, in dower, for life, years, 
Sc. a condition is annexed, that they do not commit waite, Did. 

So, to a grant of an office of a parker, ſteward, beciel, bailliff 
of a manor, and other offices, a condition is annexed by law, 
that he do that which to his oihce appertains. Lit. S. 378, 379. 

So, by the /f. 5 Ed. C. 16. to offices which concern the admi- 
niſtration, or execution of juſtice, a condition is annexed, that 
he do not purchaſe, or fell his oflice, Co, L. 234. 4. Vide 
Oficer, (K. 1.) 


80, to all franchiſes a condition is annexed by law, that 


they be not miſ- uſed. Mir. cb. 5. S. 4. 2 Inft. 223. D. 2: 


” 


War. 11, 12. 
Who are bound by a condition in law. Fide ante, (A. 10.) 


(5) What ſhall be a B2each of a Conditfon in Law. 
(S. 1.) Dercliction of an Office, 


WIEN an alienation by tenant by the curtzſy, in dower, 


for life, years, &c. ſhall be a forſciture. Jide Forfeiture, 

(A. 1, &c.) 
When an alienation in mrtmain. Vide Capacity, (B. 2, Ke.) 
K 3 When 
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CONDITION, 


When waſte ſhall be a forfeiture. Yide Waſte, (F. 1, 2.) 

In all cafes where an officer relinquiſhes his office, and refuſes 
attendance, he forfeits his office. Co. L. 233. 6. R. 9 G. 50.1, 
Vide Officer, (K. 2.) 

So, it an officer has a ſentence againſt him in the ſtar-chambet 
for bribery, and that he be incapable of any judicial office; his 
office is not loſt by the ſentence, for if he be pardoned, he may 
afterwards execute it. But if, after ſentence, and before thy 
pardon, he reſuſes attendance; it is a forfeiture. R. Cy, 


Car. 55 
G. 2.) Abuſing his Authority. 


Zo, in all caſes where an officer acts contrary to the duty of his 
office; it ſhall be a forfeiture : as, if a parker kills deer, &, 
without warrant. Co. L. 233. ö. R. 1 And. 29. 

Or, deſtroys the vert; as by cutting down, or ſelling of trees, 
wood, underwood, Sc. O. L. 233. 6. 1 And. 29. R. Ab. 70) 
7877 9. 

33 down the lodge, or other houſes of the park. G. 


I. 233. b. 1 And. 29. 


Or, ſurcharges the park by agiſtment, that the deer have no 
ſufficient herbage. R. Mo. 787. 

So, if a parker refuſes to execute the warrant of his maſter, or 
to permit it to be executed, Per 2 J. 1 cont. Mo. g. | 

If by ſtat. an auditor be bound to ſhew his account before 
Hilary term annually, and does not do it; it ſhall be a forfeiture, 
Dy. 197. 6. | | 
So, if an officer neglects that which by his patent he ought 
to do ſub pena forisfafture ; as, if he does not account, or pay 
money due upon an account, at the time appointed by his 
patent. R. Dy. 211. a. 

If he, who has an office of the cuſtody of a houſe of the 


king, denies him who has the inheritance to inhabit there; 


it ſhall be a forfcitice, R. 2 Cro. 18. Mo. 787. 
Otherwiſe, if his fervants do it of their own head. R. 


2 Cre, 18. Mo. 787. 


So, in all publick offices, which concern the adminiſtration of 
juſtice, non-uſer, oi itſelf, is a forfeiture, Co. L. 233. 4. Pi; 
Liberties, (C. 1, 2.) | | | 

As, abſence in a philizer for two years. Dy. 114. b. 

In a town clerk. 1 Sid. 14. Vide Franchiſes, (F. 27.) 

But abſence involuntary. or for a reaſonable cauſe, is not a 
forfeiture z as, if a ſerjeant of arms makes a deputy by the 
king's licence by parel only. R. 9 Co. 99. 


So, in private offices, non-uſer, if it be accompanied with any 


damage to the lord or maſter, is a forfeiture : as, if a parker be 


abſent for two or three days, and in his abſence deer, &. ate 
killed. C. L. 233. a. | 5 

So a voluntary neglect to attend, without a reaſonable excuſe 
of the ahſence, is a forfeiture of the office of ſerjeant at arms to 


the lord chaucellor. R. 9 Co. 99. Dy. 198. a. 
. | 


CONDITION. 


So non-attendance in his month of waiting, is a forfeiture 
of the office of clerk of the ſignet. D. 1 Sid. 81. 

And, if the office was granted in reverſion, non-attendance 
when the office is void, without notice of the death of the former 
officer. D. 1 Sid. 81. 

So a private officer, who has only a certain fee to be paid by 
his maſter, may be diſcharged ad /ibitum, Co. L. 233. a. 

But, generally, von-iſer of a private office, without a ſpecial 
damage, is not a forfeiture. Mid. | 

So a private officer cannot be diſcharged ad /ibitum, where he 
has profits belonging to his office, beſides his fee; for a grantor 
cannot defeat his own grant: as, a ſteward of a manor, Cc. 
Cor L. 233. be 

So he cannot be diſcharged ad libitum, where his fee is not 
paid by the lord, but to be allowed out of the profits of his 
office, bid. 

What charges, &c. ſhall be avoided by an entry for a for- 
feiture. Vide ante, (O. 6.) | 


(T) Limitatton; what ſhall be. 


8 O, if an eſtate be granted under a limitation, tliere is a con- 
dition in law, that if the contingency upon which the eſtate 
is limited happens, the eſtate determines, 

As, if an eſtate be granted to a woman durante viduitate, Co. 
L. 234. b. Fon. 58. Jide Ambler 209.“ 

Or, dum caſta & ſola vixerit, Co. L. 234. J. 

So, dummode, quamdin, donec, quouſque, c. are words of li- 
mitation. G. L. 235. a. 10 Co. 42. a. 

So, where an eſtate is limited by way of uſe, it ſhall be a con- 
ditional limitation; tho” it would not be a condition by the com- 
mon law. Pol. 78. 

If a man, by his will, deviſes land to his heir, upon condition, 
that he pays, or does ſuch an act, c. and for non-payment, Cc. 
deviſes it over; this ſhall be taken as a limitation, tho' there are 
expreſs words of condition; for otherwite, the heir, who ought 
to enter for the condition broken, will take advantage of his own 
default. R. 1 Rol. 411. J. 30, 45. R. Ray. 237. R. 2 ed. 7. 
Vide Ambler 230. 

So, if an eſtate be deviſed for life, or years, upon condition, 
remainder over in fee; the words of condition ſhall be taken as 
a limitation; for otherwiſe, by entry for the condition broken 
the remainder will be deſtroyed. Cont. 10 Co. 40. 6. Per 
Periam, acc. 1 Leo. 283. R. 2 Leo. 38. Ow. 8, 55. R. Cre, 
El. 919, 833. K. 2 Cre. 592. R. 1 Vent. 203. 1 Med. 86, 

8d, if teſtator deviſe his eſtate to his wife for life, and after 
her death to ſuch child as ſhe was then ſuppoſed to be ut 
with, and to the heirs of ſuch child for ever, provided that if 
ſuch child as ſhall happen to be born ſhall die before the age of 
21 years leaving no ifſue of its body, the reverſion over : no child 
5 born, this is 2 limitation of a remainder, 1 Vid. 105, 106.* 


K 4 80, 
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CONDITION. 
280, if a term be bequeathed to A. and his lawful heirs, and je 


he die and leave no lawful heir, then to B. the limitation to B. i; 


good; “ ſor by lawful heirs,” is apparently meant, © heirs of 
the body,” and © leaving no lawful heir,” muſt be confined io 
leaving no iſſue at the time of his death. 2 Term Rep. 720.5 

If A. on the marriage of his eldeſt ſon B. ſettles a freehold 
leaſe held for the life of B. and others, in truſt to permit B. ta 
enjoy for life, then his intended wife for life, then, after bein 
ſubject to a charge for younger children, in truſt for the heirs. 
males of the body of B. and in default for the heirs-males of the 
body of A. and in default for the right heirs of A.; this limita. 
tion to the heirs-males of the body of A. is not a contingent re. 
mainder, but a limitation of the eſtate ; and B. thus being in the 
nature of tenant in tail, and alſo tenant for life, may, on the 
death of his wife and - ſon, bar the intail. Forſter v. Ferſler, 
H. 1741. 2 Atkyns 259. ] 

[If A. deviſes his real eſtate to his heir at law B. and his heirs, 
on expreſs condition that in three months after Als death he exe. 
cute to his truſtee a releaſe, if not, to C. and B. dies in A,'s liſe- 
time, the eſtate goes to C. and not to the heir at law; for this is 
not a ſtrict condition but a conditional limitation. Avelyn v. 
Ward, H. 1749. 1 Yezey 420. ] 

So a deviſe of a houſe to A. provided that if he does not inhabit 
there, it fpall be to the lord, will be a limitation. Dal. 117. 

So expreſs words of condition ſhall be taken for a limitation, iſ 
the nature of the cafe requires it. Eg. Abr. 105. 

Yet, if a remainder is not limited upon the non-performance 
of the thing to be done by the condition, it ſhall Bawgaken as 
a condition, and not as a limitation. Semb. 1 Rel. 411. J. 1;, 


412. J. 7. 


So, if an eſtate be to A. paying, Qc. and if he do not pay, to B. 
and if he do not perform, to the mayor, Oc. the ſecond limitation 
will be void; for it will be a poſlibility after a poſlibility. Seb, 
Cro. Car. 577. 

So, if a- freehold, or inheritance be deviſed with remainder 
over, upon condition, that if he do nat go to Rome, c. his gate 


ſhall ceaſe, and ſhall go to him in remainder ; it cannot be taken as 


\ 


a limitation, for a freehold cannot ceaſe. For. 58. 

[If a man deviſes land, and money to be laid out in land, to 
truſtees, on truſt and to the uſe of A. in ſtrict ſettlement, with 
remainders over in {tritt 1ettlement z proviſo, © that when the 
cc perſon who for the time being would (if teſtator had not other- 
« wiſe directed) have been intitled in poſſeſſion as tenant for life 
ce or in tail, ſhall be under twenty-ſix, the truſtees ſhall enter and 
« receive the rents and intereſt, and allow certain maintenances 
cc to ſuch tenant for life, or in tail, the reſt to accumulate, and 
ce be laid out in lands to the ſame uſes;“ and A. attains twenty- 
ſix, marrics, dies leaving his wife enceinte of B. the truſtees tako 
no eſtate in the premiiſes on the birth of B. Lade v. Heolferd, T, 

G. 3. 3 B. A. 1416.] 
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Condition in Terrorem. 
Vide Chancery, (2 Q. 6.—3 Z. 6, 7.) 


Fide more of Condition, in Chancery, (2 Q. 1, &c.—4 D. 1 
&c,—Hflates. (A. 6, &c.)—Obligation, (E. — U, (K. 4.) 


COND UC T. 
Vide Admiralty, (E. 8.)—Preregative, (B. f.) 
CONFERENCE, 
Vide Parliament, (G. 24, 29.) 
CONFESSION. 
Fe Indiment, (K.)—Pleader, (G. 3. 5. T. 2.—2 W. 15.) 


CONFIDENCE. 
Vide Chancery, (4 W. 1, &c.) 


CONFIRMATION, 


(4) Confirmation in Fa; by what Toꝛds it 
ſhall be. 


ONFIRMATION is when a man confirms a defea- 
ſible eſtate, or enlarges a particular eſtate, Co. L. 295. b. 


And it is expreſſed, or implied. bid. 

By a confirmation expreſs, or in fact, a voidable eſtate ſhall be 
confirmed, fo that it cannot be avoided ; as, if a diſſeiſee con- 
firms the eſtate of the diſſeiſor. Vide I. it. S. 519. 

And there needs not the word, confirmaviz for if a man 
uſes the word dedi, or conceſſi, that amounts to a conſimation. 


Lit. S. 531. 
So, demiſi. Co. L. 301. b. 
So, if a man ſays, volo quad 


to a conſirmation. bid. : 
And a confirmation ſhall be good by ſealing the deed, without 


livery, or other circumſtance. Semb. Sav. 49. 
„if patron and ordinary give licence to a parſon to make 


a grant; that amounts to a confirmation. G. L. 300. b. 


A. habeat ſuch land; that amounts 
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CONFIRMATION. 


So, if parſon and ordinary demiſe for years to the patron, whq 


grants it over to B. This alignment amounts to a grant and 


confirmation alſo. Co. L. 302. a, 2 Rol. g. 

So, if a diſſeiſor grants a rent out of the land to the diſſeilee, 
who affigns it, and afterwards re-enters; that amounts to a gram 
and confirmation of the rent by the diſſeiſee. Co. I. 302. a, 

So, if a difſeiſor grants the land to B. for life, or in tail, re. 
mainder to the diſſeiſee, who grants over this remainder, to which 
the tenant for life attorns; that amounts to a confirmation by the 
diſſeiſee of the remainder, and alſo of the particular eſtate, 
Bid. ä | 

So if the diſſeiſee joins in a feoffment, &c. with the heir of the 
diſſeiſor; that amounts to a confirmation by the diſſeiſce. Li, 
S. 5 34. | 

80 if a donee in tail grants a rent in fee to him in te. 
mainder, who aſſigns it over; that amounts to a confirmation 
of the rent, if the donee dies without iſſue, Semb. 1 Rl. 482, 
4. 45. 

80 if a donee makes a leaſe not warranted by /, 32 H. 8. and 
dies, and the iſſue accepts the rent; that amounts to a confirms 
tion. Vide Eftates, (B. 24. 32.) 

So in every caſe, where a leaſe is only voidable z as by an ab. 
bot, biſhop, &c. 3 Co. 65. a. | 

But a ſurrender does not amount to a confirmation, Cz, 
L. 3o1. b. 

- 50 if a man bargains and ſells the reverſion to leſſee for years; 
that does not amount to a confirmation to enlarge his eſtate, if the 
bargain and fale be not inrolled. Dal. 37. 

So if there be leſſee for years, remainder to A. for life, the re- 
verſion to B. in fee; a charter of feoftment and livery, by B. 
to the leſſee, being void as a feoffment, does not amount to 3 
confirmation to enlarge the eſtate of the leſſee, R. 1 Rol. 482. 
J. 40. 

So if a leaſe be abſolutely void, acceptance of rent afterward 
daes not amount to a confirmation: as if a leaſe be, upon cond: 
tion for non-payment to be void. Vide Condition, (P.) 

So if a parſon, vicar, or prebendary leaſes for years, and 
dies, and the ſucceſlor accepts the rent; it is not a confirmation, 
for the leaſe was void by his death. 3 G. 65. a Vide oft 
(D. 1.) 

If a biſhop makes a leaſe, which needs confirmation by the 
dean and chapter, and dies before confirmation, and the rent 
be accepted by the ſucceſſor; the leaſe thall not be affirmed. 
2 Rol. 161. 

What act by a woman, or one at full age ſhall be a confirmay 
tion of an eſtate made during coverture or nonage, Vide Baron and 


Teme, (8. 1.) —Eifant, (C. 6.) 
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CONFIRMATION 


(B) How a Confirmation ſhall enure. 


(B. 1.) When confirming the Eſtate enures to the whole 
| Eſtate, 


6 a diſſeiſee confirms the eſtate of the diſſeiſor, it is good for 
ever. Lit. S. 519. | 
Tho” the confirmation was only for life, or for years, or for a 
day, &c. for he confirms his eſtate, which was a fee-ſimple. Lit. 

S. 519, 520. 

So if a diſſeiſor make a gift. in tail, and the diſſeiſee confirm the 
eſtate of the donce only for life, Cc. this enures to confirm the 
whole cſtate-tail. G. L. 296. b. 

So if an eſtate of freehold be confirmed in part, or for 
a time, the whole eſtate is confirmed, for it is entire. Co, 
L. 297. 4. 

So if an eſtate be for years, and he confirms the demiſe, or 
leaſe, or eſtate of the leſſee, for part of the term; the addition of 
part of the term is void, for the demiſe or eſtate was confirmed be- 
fore, bid. 

So if a dean and chapter, &c, confirm a leaſe only for part of 
the term. X. 1 Ang. 47. 

So if a diſſeiſor makes a joint eſtate to A. and B. and 
the diſſeiſee confirms the eſtate of B. this enures to 4. for 
the eſtate is confirmed, which was joint. Lit. S. 522. Co. 
J. 297. b, 

So if the eſtate of one joint-tenant be confirmed, that enures 
to his companion. Lit. S. 5 22. ; 

Or if one joint-tenant confirms the eſtate of the other, it re- 
mains joint. Lit. S. 5 23. | 

If a diſſeiſor makes a leaſe to A. and B. and to the heirs of B. 
and the diſſeiſee confirms the eſtate of B. for life; this enures to 
A. and alſo to the fee of B. for he had the whole eſtate of the fee- 
ſimple in him. Co. L. 297. 6. 

So if a diſſeiſor makes a leaſe for life, c. remainder to B. 
in fee, and the diſſeiſee confirms the remainder z this enures 
to the benefit of the particular eſtate; for if this thould 


be defeated, the remainder would be alſo defeated. Lit. 


S. 521, 

So if he makes a leaſe for life, reſerving the reverſion to him- 
ſelf; a confirmation of the reverſion enures to the leſſee for life, 
1 by entry upon him, the reverſion would be deſtroyed. Co. 

298. 32. 


(B. 2.) When it enures only to Part. 


But ſometimes by apt words a confirmation goes only to part of 
an eſtate : As if a diſſeiſor, or leſſee for life, &. makes a leaſe 
lor 190 years; if the diſſciſee or leſſor does not confirm his eſtate 
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CONFIRMATION, 


or leaſe, but confirms the land to the leſſee for fifty years, it i, 
good for ſo many years. Co. L. 297. as 

So if a leaſe be of forty acres, he may confirm it for twenty 
acres. Did. 

80 if a diſſeiſor makes a joint-eſtate to two, and the diſſciſee 
confirms only the land to one; he has the ſole eſtate in the whole, 
Lu. S. 5 22. 

Zo if a difleifor makes a leaſe for life, &c. ennie to ano- 
ther; a conſirmation of the eſtate of the leſſee docs not enure to 
him in remainder. Lit. S. 521. | 

Or if the remainder be to the ſame perſon : As if a diſſeiſor 
gives to B. in tail, remainder to the heirs of B. a confirmation of 
the eſtate- tail by the diſſeiſee does not enure to the remainder, G. 


L. 207» Ge 
(B. 3.) When it enlarges the Eſtate. 


If a leſſor confirms the eſtate of a leſſee for years, habend” the 
ſaid land to him for life; this gives to him an eſtate for life. Lit, 
S. 532. 

So if he confirms it, habend* the land to him and the heirs of 
is body, or his heirs, generally; he has an eſtate-tail, or in fee, 
Lit. S. 533. Co. L. 299. 4. 

Ho if a man ſeiſed of a rent in fee, grants it for life, 
and afterwards confirms the eſtate of the grantee, Habend“ 
the rent to him and his heirs; the ion has a fee. Lit, 
S. 549+ 

But if a man confirms the eſtate of a leſſee for liſe, &. 
habend” his eſtate to him and his heirs; this does not enlarge the 
eſtate, for the eſtate for life cannot go to his heirs. C. 
JL. 299. a. 

So if a rent be granted de novo for life, and the grantor con- 
firms the eſtate of the grantee to him and his heirs; this does not 
enlarge his eſtate. Lit. S. 548. 

And where a confirmation enlarges the eſtate, there ought to 
be privity berween him who confirms, and him who takes the con- 
firmation. Co. I. 296. a. 

And therefore, a confirmation by a leſſor to a leſſee 
for life and a ſtranger, is void to the ſtranger. 1 Rel. 482. 
J. 27. 

So a confirmation to enlarge an eſtate, by. him who 
has only a right to the reverſion, is not goud. 1 Rel. 432, 
J. 20. 

But if a Dura, leſſee for life, takes huſband; the leſſor, by 
conſirmation to the huſband, may enlarge his eſtate; for there i 
a ſuſſicient privity. Co. L. 299. a. 


(B. 3.) How a Confirmation, which enlarges an eſtate, operates. 


If a huſband has an eſtate for life in right of his wife, a con- 
firmation to the hutband and his heirs gives him the tee, after the 


dcath of his wife. Co. L. 299. a. Ii 
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CONFIRMATION. 


If the confirmation be to huſband and wife for their lives; this 
gives to the huſband a remainder, or intereſt for his life, after the 
death of his wife. Lit. S. 525. 

If it be to huſband and wife, and their heirs; they have a joint 
fee-fimple. Co. L. 299. 6. 

If an eſtate was granted to huſband and wiſe, habend” one moi- 
ety to the huſband, and the other moiety to the wife, and a con- 
{rmation be to the huſband and wife and their heirs ; the huſband 
has one moiety in fee, and the huſband and wife are joint-tenants 
of the fee in the other moiety, id. 

If a woman, leſſee for years, takes huſband, and a con- 
firmatiin be to them for their lives; they are joint-tenants 
for life, for the term is merged in the frechold, Lit. 
S. 526. 

80 uſually the confirmation enures according to the quality of 
the eſtate : Ard therefore, if there are tenants in common for 
life, and a confirmation be to them and their heirs ; they have the 
ſee in common. Co. L. 299. b. 

If a leaſe be to A. for life, remainder to B. for life; a confirma- 
tion to them and their heirs, gives a moicty to A. for life, re- 
mainder to B. for life, remainder to A. in fee; and the other 
moiety to A. for life, remainder to B. in fee. Jbid, 

If a gift in tail be to A. and B. a confirmation to them and 
their heirs, gives the fee to them in common; for it follows 
the inheritance in them before, which they had in common, 


Lid. 
(C) When a Confirmation is eſfecual. 


(C. 1.) Tho' it wants privity. 


A Confirmation which does not enlarge the eflate, ſhall be 


good, though there be no privity : As if leſſee for life de- 
miles for years, and the leſſor confirms the eſtate of the leſſee for 
years, Lit. S. 5 16, 517. 

Or a diſſeiſee confirms a leaſe by the - difleifor« Li. 
§. 518. 

If an infant leaſes for years to B. who grants the land for part 
of the years to another, and the leflor at his full age conſirms it. 
Li. S. 547. 

Otherwiſe, where a confirmation enlarges the eſtate, Jide ate, 
(3. 3.) 

Or abridges the ſervices. Vide paſt, (D. 3.) 


(C. 2.) Tho' the Eſtate is gone, out of which the grant confirmed 


was derived. 


So if a diſſeiſor grants a rent-charge, Sc. and the diſſeiſee con- 
firms it, and afterwards enters upon the diſſeiſor; the rent re- 
mains, 
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CONFIRMATION. 


mains, tho? the eſtate out of which it iſſued be gone, Lit. $. 525, 


O. IL. 300. a. 


So if the heir of the diſſeiſor grants a rent, and the diſſeiſee con- 
firms it, and afterwards recovers the land; tho' the entry of the 
diſſeiſce was not congeable at the time of the confirmation, G. 
L. 309. a. 

So if feoffee upon condition grants a rent, which the 
feoffor confirms, and afterwards enters for the condition broken, 
bid. | 

So if leſſee for life grants a rent in fee, and the leſſor confirms 
it; the rent remains, tho? the eſtate for life be determined. Lia. 
S. 5 29. 1 Rol. 483. J. 25, 30. | | 

So if leſſee for life upon condition, grants it, and afterwards 
the condition is broken. Co. L. 3o1. a. | | 

But if the perſon who confirmed had only a particular eſtate, 
his confirmation determines with his eſtate : As if a patron, being 
only tenant for the life of B. confirms a leaſe of the parſon, the 
confirmation is gone when B. dies. 2 Rel. g. 


(D) When a Confirmatfon fs not good. 


(D. 1.) If it be of a void Thing. 
B UT a confirmation of a void thing avails nothing: As if B. 


takes from another his villein in groſs, who confirms to B, his 
eſtate in his villein ; it is of no avail, for he had not any eſtate in 
him. Lit. S. 5414. 

If a biſhop in Ireland de facto, where there is another rightful 
biſhop alive, leaſes for years, and the leaſe is confirmed by the 
dean and chapter; yet the leaſe is not good after the death of the 
leſſor. R. 2 Cro. 553, 4. 

So if a diſſeiſee, before Mich. confirms the eſtate of a leſſee by 
a leaſe by the diſſeiſor, made to commence after Mich. for the 
leflee then had only intereſſe termini, Co. L. 296. b. 

If a biſhop collates to a prebend, and dies, and be- 


fore induction the king confirms it; it'1s void; for he had no- 


thing 5 the prebend till induction. 1 Rol. 483. 4. 15. Vide poſts 

D. 5. 

( 80 a confirmation of a void leaſe does not make it good. 
Dy. 239. b. Vide Baron and Feme, (S. 1.)-- Enfant, (C. 7.)-- 
Ante, (A). © 

Yet by a confirmation by act of parliament, a thing void ſhall 
be made effectual: As a void patent. 1 Nel. 483. J. 5. Sem. 
cont. where a void cuſtom was confirmed. Hard. 41. where the 
parliament confirms only a void act. PI. Com. 399. 

Otherwiſe, if the parliament confirms the thing done; as, a 
grant, leaſe, attainder, &c. which would be void without ſuch 
confirmation. PI. Com. 399. 

. *So where the king's intention to grant, appears, it ſhall be 
good, though it be contained in a confirmation of a void grant. 
Id. Raym. 300.“ 

(D. 2.) 


CONFIRMATION, 


(D. 2.) Does not give collateral Qualities, 


& a confirmation gives nothing but the right to that, which he 
to whom the confirmation is made, had before: As if the lord 
confirms the eſtate of his tenant, yet his ſeigniory remains. Lit. 


5 ft he who has a rent, common, Cc. out of land, confirms 
the eſtate of the terre-tenant; his rent, common, c. remains. 
Lit. S. 536, 537. ; | + 

So a confirmation does not give any collateral qualities : And 
therefore, if an huſband alone levies a fine, where huſband and 
wife are ſeiſed in ſpecial tail, remainder to the huſband in fee, 
and the conuſee confirms the eſtate of the wife; this does not 
make her eſtate deſcendible to the iſſues, who are barred by the 


fine, K. 9 Co. 142. 


(D. 3.) Nor extinguiſhes a right, &c. in Suſpenſe. 


80 a confirmation does not give, nor extinguiſh a right or in- 
tereſt in the confirmer, which was ſuſpended : As if the diſſeiſee 
and a ſtranger diſſeiſe the heir of the diſſeiſor, and the diſſeiſee 
confirms the eſtate of his companion; this does not extinguiſh 
his right, which was ſuſpended. Co. L. 298. 6. 

So if he who has a rent, &c. out of land, and a ſtranger, dif- 
ſeiſe the terre-tenant, and the grantee of the rent confirms the 
eſtate of the ſtranger, and afterwards the diſſeiſee re-enters ; the 
rent is revived, for it was ſuſpended at the time of the confirma- 
tion. Bid. 

50 by a confirmation a man cannot make a reſervation to him- 
ſelf: As if a lord confirms the eſtate of his tenants, he cannot re- 
ſerre new ſervices. Lit. S. 539. 

If queen Elizabeth grants a college two manors rendring rent, 
and her ſucceſſor confirms the grant rendring the ſame rent; ir 
ſhall not be a double rent, for a rent upon a confirmation is void, 
tho it be in the caſe of the king. R. Hard. 167. | 

But by confirmation a man may abridge his former ſervices : 
As if the tenant holds by fealty and 20s. rent; the lord 
* confirm his eſtate, to hold only by 12d. rent. Li, 

« 538. 
Or, to hold by frankalmoigne; for this is a diſcharge of the 
8 ſervices, rather than a reſervation of a new ſervice. Lit. 

* 540. 

Yet, to ſuch a confirmation as abridges ſervices, privity is ne- 
eſſary, Co. L. 305. b. 

And therefore, if there be lord, meſne, and tenant, the lor d 
annot abridge the ſervices of the tenant, 16/4. 

90, if a man has a rent-charge, or common, in the land 
another, by confirmation to the terre-tenant, his rent, or 
muon thall not be diminiſhed, or abridged. Co. L. 305. 4. 

(D. 4. 
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D 4.) So a Confirmation is not good, when made by him wh 
has Nothing. 


So a confirmation by him, who has nothing at the time, 
is worth nothing. 1 Rel. 482. J. 8. 

As, if tenant in tail and the ifſue in tail join in a grant of the 
next avoidance, and the tenant in tail dies; this is not 3 
confirmation by the iſſue in tail, for he had nothing at the time, 
R. 1 Rol. 482. J. 10. 3 


(D. 5.) So it ſhall not have Relation to the Prejudice of another, 


So a confirmation ſhall not have relation to the prejudice of 
another : as, if a parſon makes a leaſe, and afterwards the 
patron being biſhop grants the next avoidance to A. and it is con. 
firmed by the dean and chapter, and afterwards the leaſe is by 
them confirmed; the preſentee of A. ſhall avoid the leaſe, 
for the grant to A. was before the confirmation of the lealz, 
KR. Hob. 7. © 

So the ſubſequent preſentee ſhall avoid it; for being avoided 
by the preſentee of A. it ſhall be void as to all his ſucceſſors, 
Hob. 7. 


Vide Chancery, (2 R.) 
0 m 1 8. 
Vide Fuftices of Peace, (B. 48.) 
CONSCIENCE, 
Vide Chancery, 
CONSIDERATION, 


To raiſe an Aſſumpſit. 
Vide Action upon the Caſe upm Aſſumpſit, (B. 1, &c.) 


To raiſe an Ale by Bargain and Sale. 
Vide Bargain and Sale, (B. 11.) 


ö —-by Covenant to ſtand ſelſed. 


: Vide Covenant, (G. 3, &c.) 
Vid, alſo Agreement, (B. 2, 3.) — Chancery, (2 C. 7, 8, &e.— 
2 . n D. 45 55 7.) leader, (C. 325 &c.— Uſes, (K. ls) 
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CONSIMILI CAS V. 
Vide Dum fuit infra Ætatem, (E.) 


CONSISTORY COURT. 
Vide Courts, (N. 6.) 


CONSPIRACY, 


Vide Aion upon the Caſe 2 a Conſpiracy.— Fuftices of Peace 
- (B. 107.)—Phleader, (2 K.) 4 4 ; 


CO EDT ARS 

Conſttable. 
Vide Fuſlices of Peace, (B. 79.—D. 7.) — Leet, (M. 5, &c.) 
High Conſtable, 

Vide Officer, (E. 2.) 

CONSULTATION. 

Vide Prohibition, (K. 1, &c.) 
CONTI EFT 
Vide Attorney, (B. 13.)—Chancery, (D. 3, &c.) 


CONTINGENCY. 
Vide Deviſe, (N. 29.)—#/ates, (B. 16.)—Uſer, (K. 6.) 


CONTINUAL CLAIM. 
Vide Claim, (A. 1, &c.) 
CONTINUANCE. 
Continuance ok Eſtate. 
Vide Pleader, (C. 56, &c.) 


Continuance ok Parliament. 


Vide Parliament, (M.) 
Vor. III. IL. 


146. 


Continuance of ad of Parliament. 
Vide Parliament, (R. 2.) 


Continuance and Diſcontinuance of Sult, 02 
Poocels. 


Vide Courts, (P. 11.) Pleader, (V. I, &c,—W. I, &c.) 


Puis darrien Continuance. 


Vide Abatement, (I. 24.) 


CONTINU AND O. 
Vide Pleader, (3 M. 10.) 


re. 


Vide Abatement, (. 12.—F. 8.)—Admiralty, (E. 10, 11.) — 
Agreement. Bargain and Sale, Baron and Feme, ( 25 — 
Dett, (A. 8, 9. .)—Enfant, (B. 5 .)—Icot, (D. 1, &c.) AMA 
chant, (E. 1, &c.) - Pleader, 2 W. 11, 43, &c,)—T7 ade, 
(D. 3.)—Wer, (B. 2.) 


CONTRA FORMAM STATU TI. 
Vide Pleader, (2 S. 10.) 


CONTRA PACE M. 


Vide Acbion upon the Caſe, (C. 4.) — Pleader, (3 M. 8.) Pr:4r- 
bition, (F. 7.) 


CONTRIBUTION. 
Vide Chancery, (2 1.2 8.) 
CONVEN T. 

Vide Eccleſiaſtical Perſons, (B. 4, 5.) 


CONVENTICLE. 
Vide Fuſlices of Peace, (B. 16.) 


CONVERSION. 


Vide Action upon the Caſe upon Trover, (E.—G. 5.) * 
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CONVEYANCE. 


Ade Chancery, (2 N I, &c.)=(3 M. 2, &c.—4 8. 2.)—D; . 
tinuance, (C. 3, 4, 5+)—Garranty, (D.) —Pleuder, (C. 37.) 


— Paar, (C. 5.) 
CONVICTION. 
Vide Appeal, (G. 9, 16.)— Juſtices of Peace, (C. 1, &c.) 


CONVOCATION, 


(A) How aſſembled. 
T HE convocation ought to be ſummoned only by the king's 
writ. 
By the f. 25 H. 8. 16. it was enacted, that it ſhall always be 
ſo aſſembled ; and declared by the clergy, that it ought ſo to be. | 
4 Int. 322. 
And it cannot aſſemble without the king's licence. X. 
12 C. 72. 


And the convocation is under the power and authority of the 
king. Per 3 F. 21 Ed. 4. 45. 6. 

And therefore, at every parliament from the 22d. Ed. 3. there 
was this clauſe inſerted in the writ directed to every archbiſhop 
and biſhop, viz. præmunientes priorem & capitulum ( vel decanum 
& capitulum } archidiaconos, totumg; clerum dioceſeos veſtræ, quod 
idem prior ( vel decanus ) & archdiaconi in propriis perſonis, dic= 
tumque capitulum per unum, idemque clerus per duos proeuratores, 
&c. interfint, &c, Dudg. Sum. 233, 235, Cc. 4 Inft. 4. 

The archbiſhop of Canterbury and archbiſhop of York make 
their convocations, and grants ſeverally. 21 Ed. 4. 46. b. 


(B) Tho ought to aſſemble. 


N a convocation all the clergy of the province are preſent, in 

perſon, or by repreſentation. 4 1n/?. 322. 21 Ed. 4. 55. 

The archbiſhops and biſhops meet in the upper houſe; the 
deans, archdeacons and proctors of the clergy in the lower. 


4 Inſt. 322. 
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(C) Cheir Pꝛivileges. 


Y the f. 8 H. 6. 1. All the clergy, called to convocation by 
the king's writ, their ſervants and familiars ſhall enjoy the 
liberty in coming, tarrying, and returning, as the commonalty 
alled to parliament enjoy. 
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(D) The Jurksdiction. 


T HE convocation has juriſdiction in mer? ſpiritualibus; a5, 
hereſy, ſchiſm, c. 4 Inft. 322. Vide Hereſy, (B. 1.) 
To make faſting-days, holy-days, &c. 21 Ed. 4. 45. 
In cauſes eccleſiaſtical, if the king be concerned, there ſhall 
be an appeal to the upper houſe of convocation. 4 1ſt. 339, 
340. Vide Prerogative, (D. 15.) a 
But the convocation has no power to bind the temporalty, but 
only the ſpiritualty. 21 Ed. 4. 45. 


(E) How they make Canons. 
Vide Canons. BY the /. 25 H. 8. 19. The clergy ſhall not attempt, claim, 


Sc. nor enact, or execute any canons, &c, in their convoca- 
tion, unleſs they have the king's licence to make and execute 
them, on paia of fine and impriſonment. | 

And therefore, tho' they be aſſembled in convocation by the 
king's licence, they cannot afterwards confer to make canons, 
Sc. without a ſpecial licence for ſuch purpoſe. R. 12 Co. 72. 

So, after canons are made in convocation by the king's li- 
cence, they cannot be executed before the royal aſſent to them, 
R. 12 Co. 72. : | 


; CONUSANCE. 
5 Vide Fine, (E. g, &c.)—Pleader, (3 K. 14, &c.)—Statute S wbl. 
Conulance of Pleas. 

Vide Gourts, (P. 2, &c.) 


0 > . 
Vide Evidence, (A. 3.) 
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(A) Coppbolder. 
(A. 1.) Who is. 


Copyholder is one, who within a manor, in which there is 
a cuſtom time whereof, &c, for ſuch tenure, holds lands 
or tenements to him and his heirs, in tail, or for life, c. at the 
will of the lord, according to the cuſtom of the manor. G. L. 58. 


Lit. S. 73. | 
33 And 
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And he is called a copyholder, becauſe he holds his land by 
copy of court roll of the fame manor. G. L. 58. a. 

Of antient times they were called tenants in villenage, or by baſe 
tenure, becauſe they held generally by villein ſervice, F. N. B. 12. 
Co. L. 58. a. 62. 2 Brown 77. (a.) 

But they are called copyholders, 1 H. 5. 11. 

Tenants by the verge. 14 H. 4. 34. Lit. S. 78. 

Tenents by roll at the will of the lord. 42 Ed. 3. 25. 

Cuſtemary tenants, by the ft. 4 Ed. 1. extent. manerii. 

Aller tenants. 2 Rol. 236. 

*Formerly copyhold eſtates were mere tenancies at will, a 
middle eſtate between freeholders and villeins; but by length 
of time, they acquired ſtability by cuſtom. P. 7. Wilma, 1 Bur. 


15430 _ 255 
(A. 2.) What Eſtate he has. 


Tho' a copyholder has an eſtate at the will of the lord, yet it 
is according to the cuſtom of the manor. 4 C. 21. 

And therefore, the lord cannot ouſt him, if he obſerves the 
cuſtoms of the manor. Co. L. 60. b. 62. ö. 63. 2 G. 17. a. 
R. 4 Co. 21. 6. 24. b. 24 Cro. El. 103. 1 Rol. 5 10. 
J. 25. 

And if he be ouſted contrary to the cuſtom, he ſhall not only 
ſue by petition to the lord, but may have treſpaſs againſt him. 
Co. L. 60. b. 62. b, Per Danby, 7 Ed. 4. 19. Per Brian, 
21 Ed. 4. 80. Dal. 62. 

So the lord cannot do any act to determine his intereſt : and 
therefore, if the king being lord of a manor grants land by copy, 
and afterwards grants the fee of the ſame land by patent; the in- 
tereſt of the copyholder is not deſtroyed. R. 2 Co. 27. a. Lane. 
R. 4 Co. 24. 5. Murrel, 

So, if the lord of a manor, in which by cuſtom the wife of a 
copyholder ſhall have dower without other admittance, grants 
the freehold of a copyhold to A. for the life of the copyholder, 
and afterwards to the copyholder himſelf in fee; the eſtate of 
the wife is not deſtroyed, becauſe the copyholder continued his 
copyhold intereſt for his life. R. Hob. 181. 1 Rel. 5 10. J. 40. 
R. 2 Cro. 126. | 

But a copyholder has no enſtate of freehold ; for that remains 


in the lord. Lit. S. 81. 2 Inft. 325. 
(B) Copyhold, What. 
(B. 1.) Ought to be Time out of Mind. 


A Copyhold ought to be time whereof, Sc. for it cannot begin 
at this day. G. L. 58. 6, 


And therefore, if the lord grants land by copy, which has - 


not been ſo granted before, it is no copyhold. X. 1 Leo. 56. 


0e] See this doQrine denied by Lord Lewghborovgh. Devgl. 724 to 727, in the notes. 
L 3 | Tho” 
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COPYHOLD. 


Tho! it continues in grant by copy for forty-ſeven years. R. 
3 Leo. 107. | 

And if the lord afterwards grants it by copy for a further 
term of years; he may enter as upon a tenant at will, R, 
3 Leo. 108. 

But a continuance in grant by copy for fifty or ſixty year, 
fixes a cuſtomary intereſt, if it be without interruption. Sem, 
3 Leo. 107. . 

Yet where a grant was 10 H. 8. and the lord entred 23 H. 8, 
for a forfeiture, and afterwards it continued in grant by copy till 
8 Eliz. That was an interruption, and it ſhall be computed in 
grant by copy only from 23 H. 8. which being but forty-ſeven 
years will not fix a cuſtomary intereſt, R, 3 Lev. 107. 


(B. 2.) Within a Manor, 


It ought to be parcel of a manor, or within a manor. C. 
JL. 8. b. | 

But it is not neceſſary, that it continue parcel of the manor; 
for if the lord grants the inheritance of all the copyholds within 
his manor, whereby they are ſevered from the manor, yet the 
copyholds remain. R.*4 Co. 26. b, Cro. El. 103, 

And the grantee ſhall hold cuſtomary courts, and take ſurren- 
ders, and grant by copy, tho' he cannot hold a court baron, K. 
4 Co. 26. b. But Semb. cont. Cre. Rl. 103, 

So, if the lord demiſes the freehold of all the copyholds within 
his manor, for 2000 years; the copyholds remain, and the leſſee 
ſhall hold cuſtomary courts, c. R. 4 Co. 26. b. Neale. Cre, 
El. 395. 

80 ff the lord grants the inheritance of one copyhold, it re- 
mains copyhold, and ſhall pay rents, heriots, and other ſervices 
to the feoffee, and ſhall be ſubject to forfeiture for alienation, 
waſte, &c. as before. R. 4 Co. 24. ö. 25. Murrel, R. 
2 Les. 208. 


Yet the feoſfſee cannot hold a court, take a ſurrender, or make, 
an admittance. R. 4 Co. 25. 


And the copyholder has no way to ſell, but by a decree in 
chancery. 4 Co. 25. 


Or, he may ſurrender to the uſe of the ſame feoffee, Per 
Fenner, Cro. Il. 25 2. | 


(B. 3.) Always demiſable. 


50 a copyhold ought to be at all times demiſed, or demiſable, 

by copy. Co. L. 58. 6. *2 Term Rep. 415, 705.“ 
and it cannot be created by operation of law; and there- 
fore where waſtes are ſevered from the manor, by a grant of the 
latter with exception of the former, though the copyholders con- 
tinue 
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tinue to have a right of common in the waſtes by immemorial 
cuſtom 3 yet, if afterwards a grant of the ſoil of thoſe waſtes be 
made to truſtees for the uſe of the copyholders in free ſocage, the 
lands when incloſed will be frechold, and not copyhold. 2 Term 
415, 705.“ | 

1 >. it ? [cient if it be demiſable, tho' it was not always de- 
miſed. Bid. 

Tho! leaſed at will only. 4 Co. 31. ä 

And therefore, if the lord holds a copyhold, which eſcheated 
to him, in his hands for many years, he may afterwards demiſe 
it by copy. Co. L. 58. b. 4 Co. 31. a R. Cro. El. 699. 


1 Kol. 498. J. 40. : 
So, if it comes into his hands by any other means. 4 Cs. 


I. & French. * 
And his heir, or aſſignee, may afterwards re-grant it by copy. 


Co. 31. a. 
? So, | a copyholder takes a leaſe, or other eſtate of the manor, 
or. of his copyhold, whereby his copyhold is deſtroyed, yet the 
land may afterwards be granted by copy; for it was always de- 
miſable. Ag. 4 Co. 31. 6. Sav. 70. (Vide 1 Rel. 498. J. 30. 


Semb. cont. } 

So, if the lord, after a copyhold eſcheats, &c. demiſes the ma- 
nor, and the eſcheated tenement by expreſs words, yet it may 
afterwards be granted by copy; for the demiſe of the manor in- 
cludes the eſcheated copyhold as parcel of the demeſnes, and the 
naming of it ſignifies nothing. R. Cre. Gar, 521. Vide Jon. 
449. ( Semb. cont. ) 

But if the lord leaſes ſuch copyhold for life, or years, or con- 
veys it for any other eſtate (except at will) by deed, or without 
deed, it cannot afterwards be re-granted by copy; for it was not 
always demiſable. R. 4 Co. 31. a. Vide paſt, (L.) 

So, if he makes a feoffment, and afterwards enters for a con- 
dition broken. 4 C. 31. 4. 

So, if the wife of a lord has been endowed of it. Bid. 

Or, it has been extended upon a ſtatute, or recognizance ac- 
knowledged by the lord. Bid. 

90, if the king, being lord, by letters patents grants an eſ- 


cheated copyhold, &c. not knowing of it, tho' he was deceived, - 


1 Rel. 498. J. 30. Jon. 449. Cont, 2 Dan. 176. R. cont. 
2 Rl. 197. J. 5. Vide paſt, (L.) 

So, if the lord grants land to a copyholder, by bill under his 
hand, for his life. 1 And. 199. g 

Yet, if by a tortious act it has been ſometimes not demiſable, 
when ſuch act is avoided, it may be re- granted by copy: as, if a 
copyholder be ouſted and the lord diſſeiſed, and there be a de- 
ſcent after the diſſeiſin, yet after re-continuance, it may be 
granted by copy. 4 G. 31. 4. 

99, if a copyhold has been recovered by a falſe verdict, or an 
erroneous judgment. id. 

So, if a huſband, ſeiſed of a manor in right of his wiſe grants 
by indenture an eſcheated copyhold, &c. the wife after his death 

L 4 may 
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may re- grant it by copy. Per 2 J. Cro. El. 459. 2 Rel. 211, 
J. 25. 

So, if tenant for life leaſes by indenture, the reverſion may be 
re-granted, Per 2 J. Cro. El. 459. 2 Rol. 271. J. 20. 

Or, if tenant in tail leaſes. 2. Rol. 271. 4. 24. 

Or, leſſee for years of a copyhold. 2 Rol. 271. J. 15. 


(C. 1.) What Tenements are grantable by Copy. 


A Manor may be granted by copy. Co. L. 58. b. R. 11 C. 
17. 5. Nevil. 2 Cre. 327, 260. Tel. 191. 

So, all lands and tenements within the manor. Co. L. 58. l. 

So, the herbage and vgfura terre, Co. L. 58. 5. R. 4 Cc 
30. b. Hie. 

Tonſura terre. Per Gawdy, 1 Rol. 498. J. 15. 

So, tithes; for they may be parcel of a manor, as well as a 
rent-charge. Dub. Cv. El. $14. K. Cro. El. 413. Per Ri, 
1 Rol. 498. J. 10. Mo. 355. 

So, underwood without the ſoil. R. 4 G. 30, Hoe. Cc. I. 
58. 5. Cro. El. 413. Ms. 355. 

And the lord cannot take underwood there in common. R. 
Cro. El. 413. Mo. 355. 

So, a mill. R. 4 Leo. 241. X 

So, every thing that concerns lands and tenements : as, a fair 
appendant to a manor. Co. L. 58. 5. Mo. 355. 

And a market. Cro. El. 413. Mo. 355. 

And a fiſhery. Mo. 355. 

And common. D. Cro. El. 814. 

But where a manor is granted by copy, it cannot have free. 
holders, or a court baron, but a cuſtomary court for the admiſ- 
ſion of copyholders. R. 2 Cro. 260. Adm. 2 Cro. 327. 

Nor ſhall have forfeiture of the tenements. 2 Cro. 260. 

Nor hold plea in writ of right. bid. 


(C. 2.) How granted. 


If the lord grants a copyhold upon a ſurrender, he ought to 
grant it according to the intent of the ſurrender. 

And he cannot increaſe the rent, or ſervices, or add a condi- 
tion. 2 Rel. 236. 

But where a copyhold comes to tlie lord by eſcheat, forfeiture, 
Sc. he may grant it de novo by copy, rendring a greater rent. 
2 Kol. 236. 


(C. 3.) What Lord may grant. 


(C. 3.) Every one having a lawful intereſt in a manor, may make vo- 
— luntary grants of copyholds eſcheated, or come to his hands, as 
well as admittances, rendering the ancient rents and ſervices, 

which bind him who has the inheritance, 4 Co. 23. b. Co. L. 

58. 5. Mo. 112. As 


As, tenant in fee or tail. 4 Co. 23. b. 

Tenant for life. R. 4 Co. 23. 6. 

Tenant by curteſy. 4 Co. 23. 6. 

Tenant in dower. bid. 

Tenant by ſtatute-merchant, ſtaple, or egit. 4 Co. 23. b. 


Cv 1. 58. b. 
Tenant for years. 4 Co. 23. 5. Co. L. 58. 3. R. Med. 


Ca, 63. ; 

Guardian in chivalry, or ſocage. 4 G. 23. 5. G. L. 58. 8. 
R. Ow. 115. 2 Cro. 55, 98. 1 Kol. 499. J. 23. Gods. 143. 

Tenant at will of a manor; for the copyholder is in by the 
cuſtom, without regard to the perſon, or eſtate, of the lord. 
4 Co. 23. b. Cor L. 58. 5. Agr. 6 Co. 6o. ö. 

Feoffee upon condition may make voluntary grants, which 
ſtand after the condition broken. R. 4 Co. 24. a. 

So grants by a biſhop bind his ſucceſſor, and the king when 
the temporalties are in his hands. 4 Co. 21, 23. 5. 

80 grants by a prebendary, parſon, &c. bind for ever. 

G. 23. ö. | 
X So, i the lord takes a wife, who is intitled to dower by the 
marriage, and afterwards makes a voluntary grant; this binds the 
wife after the death of her huſband. R. 4 Co. 24. a. X. 
$ G. 63. b. Cont. Mo. 94. R. acc. Mo. 8 12. 

So, if an infant makes voluntary grants, they bind for ever. 
40. 23. 6. 

Or an ideot, or non compos. bid. 

So, a lunatic by his ſteward. 2 Dan. 178. 

So when a reverſion is demiſable by copy, tenant in dower 
may grant it by copy, as well as the poſſeſſion; and the grant 
binds the heir. X. 1 Rel. 499, J. 20. Cyo. El. 662. 

So, every other particular tenant of a manor. R. Mo. 147. 
Cre, El. 662. Godb. 143. 

And the grant is good, tho? the reverſion does not fall in poſ- 
ſeſſion during the eſtate of the lord who made the grant. Cont. 
fer all the Fudges except two. Mo. 95. Acc. per 2 J. Co. El. 
662. R. 2 Rol. 41. J. 12. 2 Ov. 99. R. 1 Rl. 449. J. 20. 

And if a copyholder by cuſtom has eſtovers, common, c. 
appurtenant to his copyhold, and the leſſee for years, &c. except- 
ing wood, waſte, Ic. whereby they are ſevered from the manor, 
makes a voluntary grant, the grantee ſhall have common, eſto- 
vers, Cc. as before; for he is not in by the lord, but paramount. 
R. 8 Co. 63. M. 812. 

But tenant at will of a manor cannot grant a copyholder li- 
cence to alien for years. R. 8 Fac. 1 Rol. 5 11. J. 10, 

And if tenant for life of a manor grants a licence to alien for 
years, it determines at his death. R. 1 Rol. 5 11. J. 15. 

So, if an huſband is ſeiſed in right of his wife, the wife ought 0 
to join in the grant. 2 Cro. 99. 

So, if a copyhold comes to the lord by forfeiture, eſcheat, 
Ec. and he binds himſelf in a ſtatute, and afterwards re-grants 

. the 
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the copyhold, it ſhall be liable to the ſtatute. X. Me, 94, 
1 Leo. 4. 

So, if the lord grants a rent-charge, and afterwards ye. 
grants a copyhold, it ſhall be liable to the rent. R. 2 Le, 151, 
3 Leo. 59. 

So if the lord grants a rent-charge, and afterwards a copyhal{ 
eſcheats, &c.. and the lord re-grants it, it ſhall be liable to the 
rent. X. Dy. 270. b. R. cont. 2 Brownl, 208, 

But if a copyholder ſurrenders to the lord, to the uſe of A. and 
the lord admits him; A. ſhall not be liable to the ſtatute 9 
charge of the lord. R. 1 Lev. 4. Dy. 270. b. 


0. 4.) So tenant of a manor by wrong, or defeaſible title, may make 
By wrong, an admittance upon a ſurrender, which will bind him who has the 
Os right; for this is a lawful act, to which he is compellable 

in equity; as, a diſſeiſor, abator, or intruder. 4 Co. 24. «, 
Co. L. 58. 6. 

Feoftce of a diſſciſor. 4 Co. 24. a. 

Tenant by ſuſferance, R. 4 Co. 24. 2 Lev. 46, 7. 

Deviſce, tho? afterwards the deviſor be found non compos. Pir 
Peopham, Ow. 28. R. 2 Leo. 46, 7. 

Tho' a ſurrender be to the diſſeiſor ut dominus faciat voluntaten 


ſuam, whereupon he grants it to A. in tail according to the intent tl 
of the ſurrender. ©, 1 Rel. 503. J. 25. I 


But a lord by defeaſible title cannot make voluntary grants to 
bind him who has the right. O. L. 58. ö. 4 Co. 23. b. Ow. 28, tc 
R. 4 Co. 24. 4. Rous. Mo. 236. 


So he cannot admit to a greater eſtate upon a ſurrender than v1 
the ſurrenderer can give: and therefore, if tenant for life, or in 
tail, ſurrenders to a diſſeiſor to the uſe of A. for life, or in tai, 2 


and the diſſeiſor admits accordingly, this does not bind the dit- 
ſeiſee. 1 Rol. 503. J. 27. 

So he cannot accept a ſurrender to the uſe of himſelf, but ſuch 
ſurrender will be void; as, an executor de hn tort cannot retain |: 
for his own debt. R. 2 9 153. 1 Vent. 359. 2 Mod. 287. in 

And if a lord, who has a defeable title, makes a voluntary 


grant, entry or recovery of the manor by the diſſciſee avoids it, di 
R. Poph. 71. B 
80, if a deviſee for payment of debts makes a grant, and i 


the wife is endowed of the third part of the manor, and thi 
copyhold is aſſigned for her third, ſhe ſhall avoid the grait, ar 
R. Dy. 25 1. as 


give them an account of it. Vid. 
80, 


/ vi 
1 (C. 5.) What Steward may grant. 
90 A grant by any ſteward, who has colour of title, is good; 

4 and therefore, if two are joint itewards of a manor by patent, 

9 and one of them holds a court and makes grants, it is ſut- 1 
. ſicient. R. As. 142. 
* So, if the clerk of a ſteward holds a court, and makes grants; 3; 
I for the tenants cannot examine his authority, neither need he 2 
4 
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Go, if there be a ſteward ad exequend” per fe aut deu and 
he makes a deputy pro hac vice. &. Cro. El. 48. 

So, if a deputy of a ſteward deputes -another, who holds 
courts and makes grants; tho' he has no title, for a deputy can- 
not make a deputy. R. in B. R. 12 V. 3. inter Parker 
and Keck. R. 1 Leo. 288. Vide Salk. 95. ( Comyns's Rep. 84.) 

So, if a deputy, to take a ſurrender to A. in fee, takes ſur- 
renders, which are not purſuant to his authority; yet it is ſuf- 
ficient, R. 1 Leo. 289. : 

So, if a deputation be to take a ſurrender to A. in fee, and he 
takes a conditional ſurrender ; it is ſufficient. R. 1 Lev. 289. 
Adm. Cro. El. 48. 

But a grant by a ſteward, contrary to the command of the 
lord, is void. Per Peph. Cro. El. 699. 

Or, by leſs ſervices. Cro. El. 699. 

Yet a grant by the king's ſteward of a copyhold eſcheated, 
without warrant, is good, tho' not agreeable to his duty. R. 


4 Co. 30. da, 
(C. 6.) By what Words. 
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A grant to A. habendum to him and his wife, is void to 6. % 


the wife, ſhe being named only after the Habendum. X. 


1 Rel, 67. I. 45. Vide poſt, (F. 6.) 


So a grant to A. habendum to him, his wife, and ſon, is void 


to the wife, and ſon, R. 2 Ro. 68. J. 10. 

So a grant to A. and his ſon, who has ſeveral ſons, is void for 
pncertainty.. R. 2 Cro. 374. 

Otherwiſe, if it be averred that J. had but one ſon. X. 


2 Cu. 374. 0 
(c. 7.) What Eſtate, 


The lord may grant a copyhold to hold to a man and his heirs 
in fee ſimple. Lit. S. 73. 

So a copyhold may be granted to A. and his heirs, upon con- 
dition, that he pay 100 J. to B. and if he does not pay, to 
B. and his heirs. Per Beaumont, Cro. El. 361. Semb. 
I Rol. 137, 254. 

So it may be granted to ſeveral and their heirs, by which they 
are joint-tenants. 

And if it be granted to four and their heirs equally to be di- 
vided, they are joint-tenants, and not tenants in common. Per 
Holt, but 2 J. cont, in B. R. inter Fiſher and Wigg. T. 12 V. 3. 
Vide Sal. 391. ( Comyn#'s Rep. 88.) 


So, by cuſtom, co-operating with the f. V. 2. 1. de donis, a 
copyhold may be granted in tail. Lit. S. 73. Co. L. 60. a. ö. 
Adm, I Sid. 314. . 3 Co. 8. Mo. 128, Per 2 F. Poph, 34, 
35. R. Poph. 128. Semb, 1 Rol. 48. R. Cart, 22. D. 
2 Brew, 777 44. R. 1 Rel. 838. J. 20. And 


(E. 7.) 


In fee. 


fc. 9. 
Eſtate tail 
bow barred. 


Did. 
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And if a cuſtom allows a grant to a man and his heirs, it wy. 
rants alſo a grant to him and the heirs of his body. K. 4, 2, 
Gravenor. Co. L. 52.b. Poph. 35. Semb. per Holt, M. 2 fy, 
Vide 6 Med. 63, 66. 

But it is no evidence of a cuſtom to make a grant in tu, 
that land has uſed to be granted to a man and the heirs gi 
his body, unleſs there has been alſo a remainder after ſuch 
eſtate,» Co. L. 60. b. 

Or, the iſſue has avoided the alienation of his anceſtor. 


Or, has recovered in formedon in diſcender. &c. Ibid, 

And it ſeems, that the ff. de donis, without a cuſtom, does no 
make an entail ; for it does not extend to copyholds. Cz. L. 60, a. 
R. 3 Co. 8. Vide paſt, (N.) R. Cro. El. 517. Godb. 369, 

[A copyhold to huſband for life, wife for, life, heirs of the 
bodies of huſband and wife, remainder in fee to the ſurvivor, i; 
an eſtate-tail after poſſibility of iſſue extin in the wife who 
ſurvives, and the eſtate veſts in the perſon who is heir di 
the body of both huſband and wife. Sutton v. Stone, M. 1746, 
2 Atkyns 101.4 


But if by cuſtom a copyhold may be entailed, it may alſo be 
barred, Co. L. 60. b. Ag. 1 Ral. 49. | 

And therefore, a common recovery may be in the lords cour 
to bar ſuch entail, Dub. 4 Co. 23. a. Cro. El. 372, 391. R. 
1 Rol. 506. J. 10. Agr. Mo. 753, 358. | 

Tho! there be not any ſpecial cuſtom to warrant ſuch recovery, 
R. 1 Rol. 506. I. 20. D. Mb. 358. Per Holt obiter in the ci 
of Hunt and Bourn. ( Vide Sal. 340.) | 

50, by cuſtom, it is a good bar to an entail, that a copyholder 
commits a forfeiture by alienating without licence, and the for- 
feiture is preſented in court, and thereupon the lord ſeizes 
it, and afterwards makes a grant to A. and his heirs, for whole 
benefit the forfeiture was intended. R. 2 Sand. 422. 1 Sid. 314. 
Dub. Sti. 450. 

Or, that a copyholder ſurrenders to A. and his heirs, who 
ſhall commit a forfeiture, Sc. R. 1 Sid. 314. 

In ſuch caſe the lord cannot admit any other, than the perſon 
for whoſe benefit the forfeiture was intended. R. 2 Sand. 422. 

And, if the lord does otherwiſe, a purchaſer ſhall avoid all 
meſne acts when he is admitted, as well as upon a ſurrender, 
2 Sand. 422. | 

So, a copyhold in tail ſhall be barred, by acceptance of a 
feoffment from the lord and afterwards a fine levied at common 
law. R. Cart. 23. Vide paſt, (N.) 

Tho? there be a cuſtom, that it ſhall be barred by forfeiture, 
& men aliter ; for ſuch cuſtom (as to the non aliter) is void. 
K. Cart. 23. | 

But an entail cannot be barred by ſurrender only ; for a cuſtom 


to bar by ſurrender alone, is void. Per Coke, Lo. 188. Cont. 


if the cuſtom allows it. Semb. Poph. 129. 2 Brow, 121. 
[There 
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ere may be a good cuſtom in a manor, that tenant in tail 
may ſurrender, and bar his iſſue, without ſuffering recovery ; or 
that he may ſuffer recovery in the manor court, and have the 
ſame effect. Euerull v. Smalley, MH. 17 G. 2. Str. 1197. 
Will. 26. 1 ; 2 

[in a manor where copyhold may be intailed either by ſpecial | 
cuſtom, or by the general doctrine of ſurrender in fee, wel aliter, 
Se. if a cuſtom does not appear to bar by recovery in that manor, 
it may be barred by ſurrender; for otherwiſe it would create 
a perpetuity. Moore v. Moore, T. 1755. 2 Vezey 596.] 

And this ſurrender to the uſe of the will only. Lid. Car. v. 
Singer, P. 1750 in C. B. 2 Vezey 603. ] 

[By cuſtom, it may be barred by ſurrender, and wherever 
tenant in tail of a freehold can bar the eſtate by any means, there 
tenant in tail of ſuch copyhold may bar by ſurrender. Martin v. 
Mowlin, P. 33 G. 2. 2 . M. 969. 980.] *Vide Ambler 279. 

In ſuch manor, if A. deviſes to his ſon B. and C. his wife, and 
the heirs of the body of B. on C. beyotten ; this cltate may 
be barred by ſurrender of B. alone. id.] 

If a common recovery is erroneous, it cannot be reverſed but 
by a petition to the lord, in nature of a writ of error. Adm. Ca. 
Parl. 67. 

And if the lord refuſe to receive ſuch petition, he ſhall not be 
compelled to it in equity. R. in Ch. upon Dem. to a bill, and 
affirmed in parliament, Ca. Parl. 67. R. 1 Ver. 368. 

Recovery in value ſhall be only of other copyhold in the ſame 
manor. . 359. 


8o cuſtom allows a grant of copyhold for life. Lit. S. 73. (o. 20.) 

And when, by cuſtom, a grant may be to a man and his For lite, 
heirs, the fame cuſtom warrants a grant of any leſs eſtate, as for 
life, & c. tho' there never was ſuch a grant before. R. Co. 
L. 52. 6. 4 G. 23, Gravenor. N. 1 Leo. 56. 

Tho' the cuſtom ſays, that there ſhall be a grant in fee ſclum- 
mdz; for that cannot reſtrain what is incident by law. X. 
I Rel. 5 11. J. 30, 

So, by a cuſtom allowing a grant for three lives, it may be 
granted to three for the lives of two. X. 1 Rol. 511. J. 40. 

Or, for two lives, or one life. Per Poph. 35. 

Or, to one for the life of himſcif, and two others ſucceſſive. 
R. 1 Sal. 188. 

But a grant to A. for his life, remainder for the life of 
his wife, and the firſt ſon which he may afterwards have, 
5 warranted only for his own life. M. Ho. 677. 

So, by a cuſtom allowing a grant for life, it may be granted 
durante viduitate. R. 4 Co. 30, Down. Cro. El. 323. 

50, by a cuſtom which allows a grant to three fee, ſent 
wuunantur, a grant may be to A. for three lives. X. Med. 
Ca. 67, 1 Sal. 188. 

If a grant be for the lives of him and his two Lrothers, his ſon 

l have it. | 
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(C. 11.) 
In remain- 
der. 


(C. 12.) 
Reverſion. 
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And if he dies without iſſue, his executor, or adminiſtratot, 
and not the other lives. 1 Ver. 415. 

If a grant be for three lives ſucceſſive ſicut nominantur, by cuſtom 
the wife of the grantee may have free bench, whereby the eſtate is 
continued during the life of the wife, 1 Lev. 21. 

If the lord makes a leaſe for forty years, from the death, ur. 
render, or other determination of the eſtate, and the three live, 
all die; the leaſe does not commence till the death of the wife: 
for it ſhall be ſuch a death as determines the eſtate, Per 2 5, 
1 Lev. 21. | 

So a cuſtom allowing a grant for life, &c, warrants a grant 
for years. 4 Co. 23. G. L. 52.6. 


So, by cuſtom, a copyhold may be granted in remainder, 
Adm. 1 Sand, 151. RN. 4 Leo. g. 
And if a cuſtom allows a grant in fee, it warrants a grant 
in tail, for life, or years, remainder to another and his heir, 


Co. L. 5 2. 5. Poph. 35. 


So a ſurrender may be to A. in fee, and if he dies within age, | 


and unmarried, to B. in fee; the remainder to B, is good, 
Semb. 2 Rol. 791. J. 40. 

So he in remainder may be admitted to it by himſelf. 
Lut. 75 8. . 

But a grant in remainder may be reſtrained to the aſſent of the 
tenants. Dub. 3 Leo. 226. 


So a reverſion of a copyhold eſtate may be granted, but not 
without a ſpecial cuſtom. D. Mar. 6. Vide paſt, (F. 6.) R. 
3 Teo. 239. 

So a man admitted to a reverſion may ſurrender to another. 

Or, a moiety or two parts, &c.. Ray. 18. | 

So, if a leaſe be of a copyhold by licence rendring rent, 
the copyholder may ſurrender by name of a reverſion. Vide 
Pet, (F. 6.) 

And there needs no attornment; for the admittance is tanta- 


moum to an inrolment, and ſupplies it. Per 2 J. 1 Leo. 29). 
R. . 177. R. Ray. 18. 


(D. 1.) Deſcent of a Copyhold. 


HO' a copyholder holds at the will of the lord, yet 
by cuſtom, his eſtate is deſcendible to his heir. R. 
3 Co. 21, Brown, 

And the deſcent ſhall be regulated by the rules of the common 
law, as incident to an eſtate deſcendible. R. 4 Co. 22. a. 

[A copyholder, heir to her mother, before admiſſion deviſes 
to A. and dies without admiſſion or ſurrender, the lands ſhall de- 
ſcend to her heir on the part of her mother. Smith v. Trigg, 
A. 8 G. Str. 487.] 


Ard 
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And therefore, if a copyholder, having a ſon and a daughter by 


one venter, and a ſon by another venter, makes a leaſe for years 
and dies, and afterwards the eldeſt ſon dies before admittance; 
the daughter ſhall have it, not the fon. R. 4 Co. 21. Brown. 

„ 201. 6. 

N15 ** be a copyholder for years, remainder to A. and 
his heirs; A. dies during the years; his ſiſter of the whole 
blood ſhall take, for the poſſeſſion of the termor was his poſ- 
ſelon. R. 1 Vent. 261. 1 Med. 120. 

80, if a copyholder dies, and the guardian of the heir be ad- 
mitted ; his poſſeſſion is ſuſhcient to cauſe the ſiſter of the whole 
blood to inherit. Dy. 292. a. 1 Rel. 502. JI. 50. Dol. 110. 

So, if the heir dies before admittance, or guardian aſſigned; 
if the homage find him to be heir, it is ſulſicient to cauſe 
his fiſter to inherit. R. Mo. 125. 

Otherwiſe, if, by cuſtom, the lord may demiſe to a ſtranger 
during the minority of the heir; the poſſeſſion of the ſtranger 
does not cauſe the ſiſter to inherit. D. Dal. 110. 

So, if the heir of a copyholder dies before admittance, the 
deſcent ſhall be to the heir of the whole blood. R. Dy. 291. 6. 
1b. 125. 

So, if a copyholder dies, his wife privement enſeint with a ſon, 
and his daughter, as heir, is admitted, and afterwards the ſon is 
born ; he ſhall have it, and enter upon the daughter. 

So, if a copyhold be limited in remainder, it ought to veſt du- 
ing, or at the end of the particular eſtate. 1 Rel. 238, 438. 

And if the remainder be contingent, it ſhall be in abeyance till 
the contingency happens. R. 417. /. 45. 

But a ſurrender by a copyholder for life, before the contin- 
gency, does not defeat it. Semb. 2 Rol. 794. l. 45. Vide 
pf, (F. 14.) 

But, by ſpecial cuſtom, a deſcent may be contrary to the rules 
of the common law. Vide poſt, (K. 4.) 

But the cuſtom ſhall be interpreted ſtrictly; thus where there 
1s a cuſtom within a manor that lands ſhall deſcend to the e/de/ 
er, where there is neither a ſon nor a daughter, this ſhall not 
extend to an eldeſt niece ; but in default of ſuch ſon, daughter and 
liter, the lands muſt deſcend according to the rules of the com- 
man law, 1 Term Rep. 466.“ 


(D. 2.) What an Heir may do before Admittance, 


And the heir, upon a deſcent, may enter and take the profits, 
before admittance. R. 4 Co. 22. b. Brown, 4 OG. 23. b. Clerk. 
Dy. 291. 6b, 

And ſhall have treſpaſs. 4 Co. 23. b. Clerk. © R. Ney. 172. 

And may make leaſes. R. Mo. 596. 

And the leſſee may maintain an ejectment, before the ad- 
mittance of his leſſor. R. 1 Leo. 100. 

do he may ſurrender to the uſe of another, before admittance; 


but the lord ſhall not loſe his fine, R. 4 Co. 22. 6. 
So 
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So he may ſurrender a reverſion deſcended to him, bete 41 
mittance. R. 1 Rol. 499. J. 25 Cv. Fi. 662. K. 2 Cr. 36 

So, if the heir dies before admittance, his heir ſhall c og 
take the profits, and ſhall have treſpaſs, before is Adieu, R, 
4 Co. 23. b. Clerk. | 
If a ſurrender be to A. for life, remainder to Bis eld't ſon in 
fee, and A. dies; his heir ſhall enter before admittance, o' he 
claims by purchaſe. Per Hale, 1 u£d. 120. 

So the lord may avow for his rent, before admittance, 
Kit. 87. b. 

But he ſhall not be ſworn upon the homage, before admit. 
tance, Did. 


(E) What Collateral Qualities a Copyhold ſal 
ave. 


B UT a copyhold ſhall not have the collateral qualities of other 
inheritances, which do not concern the deſcent, without 

ſpecial cuſtom : As, a huſband ſhall not be tenant by the curteſy 
of a copyhold, without ſpecial cuſtom. R. 4 Co. 22. a, Braus. 
R. 4 Cs. 22. ö, Rivet. R. Cro. El. 361. 1 And. 192. 

But, by ſpecial cuſtom, he ſhall be tenant by the curtef, 
Jide poſt, (K. 1.) 

A wife ſhall not he endowed. 4 Co. 21, Brown, R, 
4 Co. 30. ö, Shaw, Mo. 410. Cro. Hl. 426. | 

But, by ſpecial cuſtom, the ſhall, Vide peſt, (K. 2.) 

So a deſcent of a copyhold does not toll entry. 4 C. 22, 
Brown, R. 4 Co. 23, Gravenor. R. 2 Cro. 36. Poph. 35. 

So, if upon a deſcent the lord admits a ſtranger, before the 
heir, it is no diſſeiſin. R. 3 Leo. 210. 

So there ſhall be no occupant of a copyhold, but it goes to the 
lord. Ney 47. Jide peſt, (F. 14.) 

So a copyhold ſhall not be aſſets in the hands of the heir to 
charge him upon a bond oſ his anceſtor. 4 Co. 22. 

So a ſurrender of a copyhold with warranty, the warranty is 
void. Mo. 352. 

So a ſurrender by a copyholder ſeiſed in tail, does not make 
a diſcontinuance Ge there is no livery, nor warranty. 4 C. 23. 
Cont. R. Cro. El. 383, 717. Cont. per Walmſly, 2 Cre. 105. 
Acc. Mo. 358. R. acc. Mo. 75 3. R. acc. Cro. El. 148. 

So a ſurrender by a huſband, ſeiſed in right of his wife, does 
not make a diſcontinuance. R. 4 C. 23, Bullock, R. Mo. 596. 

A ſurrender by an infant does not put his heir to a dum fit 
infra ætatem. R. 1 Leo. gs. 

So a ſurrender in fee by a copyholder for life is no forfeiture, 
Vide pat, (M. 2.) 

So a ſurrender by a copyholder for life, and him in remainder 
in fee, being an infant, does not bar, nor put the heir of the iu- 
fant to a dum fuit infra ætatem. Per 2 J. Cre. El. go. 

So the lord cannot grant the cuſtody of caſt mary lands 
to a committee, if his copyholder is a lunatic, without ſpec 
cuſtom. Per Hob. 215. Hut. 16. Vide pot, (K. 5:) 


n 


1 


Nor 
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Nor the guardianſhip of his copyholder, if he be an infant. R. 
Lat. 1190. Vide poſt, (K. 6.) 

But if a copyholder dies, his heir within the age of fourteen 

rs, his prochein army ſhall be a guardian to him, if there is no 
ſpecial cuſtom in the manor for it. R. 2 Rel. 40. P. 

80, if tenant for life, remainder to the firſt and other ſons in 
tail, remainder to B. in fee, purchaſes the fee, and B. ſurren- 
ders; the contingent remainder to the firſt and other ſons is not 
ceſtroyed, for the freehold in the lord ſupports it. R. 2 Yer. 243. 

So a copvholder cannot take houſebote, hedgebote, cartbote, 
ee, as 2 freeholder for life or years, without ſpecial cuſtom. X. 
Cra. El. 5. Cont. Cro. El. 361. 1 Brow. 132. Vide pft, (K. 7.) 


(F) Surrender of a Copphold. 
| (F. 1.) In Court. 


JF a copyholder will alien his land to another, he ought ac- 


cording to cuſtom to make a ſurrender to his uſe, Lit. S. 74. 

And every copyholder may ſurrender in court, without al- 
jedging in pleading any ſpecial cuſtom for it. Co. L. 59. a. 
9 Co. 75. b. 


(F. 2.) Out of Court. 


50 a copyholder may ſurrender to the lord himſelf, out of 
court, without alledging a ſpecial cuſtom for it. C. L. 59. a. 
So, our of the manor, Adm. 1 Sal. 184. 


So he may ſurrender, out of court, to the ſteward, N. 
4 C. 30. b, 1 Sal. 184. {Vide 2 Cro. 526.) 

Tho” it be to the uſe of the ſteward. R. Cro. El. 717. 

Tho' the ſteward be retained only by parel. R. 4 Cz. 30. b. 
1 Leo. 228, R. 2 Cro. 526. 

So a ſteward, out of court, may examine a feme covert, with- 
out a ſpecial cuſtom for it. R. 2 C. 526. | 

And may depute another to take the ſurrender. 1 Sal. 95. 

And a ſurrender to ſuch a deputy in Jreland, Sc. is good. 

So a ſurrender may be to the ſteward, out of the manor. Semb. 
1 Sal, 184. 

So a ſurrender to 4. deputed by a deputy of the ſteward, is 
good. R. 1 Sal. gs. 

But a ſurrender cannot be to a ſteward, out of the manor, if 
he be by parol, R. Gadb. 142. 


So, by ſpecial cuſtom, he may ſurrender to two tenants of the 
manor. Co. L. 59. 4. Lit. S. 79. 
5 But he ought in pleading to alledge a ſpecial cuſtom for it. Co. 
0 5 Os ds 
Or, to the reeve or hailiff, Fe. G. L. 59. 4. Lit. S. 79. 
Or, to the bailiff in the preſence of two tenants, huc tefificar?, 
Kit. 102. 3. 
Vol. III. NM | Or, 
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(F. 2.) 
To the lord. 


(F. 3.) 
To the 
ſte ward. 
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Or, to one tenant, Did. 

Or, to one tenant in the preſence of others. 1bid. 

And if a copyholder covenants to make a ſurrender ; if be 
ſurrenders to two tenants, it is ſufficient. R. 1 Lev. 293, 
1 Md. 61. 

The heir may ſurrender a reverſion to two tenants, before ad. 
mittance. 1 Rel. 499. J. 45. 

50, if he alledges a ſurrender to two tenants ſecundum conſuetu. 
dinem; it is ſuſſicient upon covenant to ſurrender, without al. 
ledging a cuſtom for it. R. 1 Mod. 61. 

But huſband and wife cannot ſurrender to two tenants ; for 
they cannot take an examination of the wife, without ſpeciz 
cuſtom. KR. Cro. El. 717. ? 

And a cuſtom, that tenants who take a ſurrender, if they d 
not preſent it at the next court, forſeit their copyholds, is good, 
Adm, per Holt, 3 Ann. int” Stint and Blount. 

But an action upon the caſe does not lie againſt tenants, for 
refuſing to take a ſurrender. 1 RS“. 108. J. 40. 


(F. 5.) By Attorney. 


A copyholder may ſurrender in court by attorney, without! 
ſpecial cuſtom to warrant it; for he may ſurrender by the Le- 
neral cuſtom of England, which is the common law, and then it 
is incident to do it by attorney. R. 9 Co. 75. b. 1 Kol. 500, 
J. 50. Per Wray, 2 J. cont. 1 Les. 36. 

But a cuſtom, that a ſurrender muſt be made in perſon, un- 
leſs in ſpecial caſe of diſability, is not contrary to law. Mitc!d 
v. Neal, M. 1755. 2 Vezey 679.) 

[A purchaſer of a copyhold is not obliged to accept of a ſur. 
render by attorney, but may inſiſt on the vendor's ſurrendering 
in perſon in court. 1b:d.] | 

But he cannot ſurrender into the hands of two tenants, by at- 
torney ; for ſuch ſurrender, tho' in perſon, is not warranted, 
without ſpecial cuſtom. R. 9 Co. 76. a. b. 1 Rol. 501. J. 5. 

And if he covenants to ſurrender on requeſt, the refuſing 
to execute a letter of attorney to make a ſurrender is no breach, 
R. Cro. Car. 299. 

An attorney who makes a ſurrender, ought to make it in the 
uſual form; as, by the rod, c. according to the cuſtom of the 
manor. KR. 9 Co. 76. bo 1 Ral. 501. J. 10. 

And he ought to make it in the name of the copyholder, not 
in his own name. 9 Co. 76. 6b, 

Or ſhew his authority, and ſay, that he ſurrenders by force of 
ſuch authority. R. 9 G. 77. a. 1 Nil. 501. I. 15. 

But a deputy may act in his own name, as well as the name oſ 
his principal. R. 1 Sal. 96. 

And therefore, a ſurrender to him who is deputed hy tlie 
ſteward, without taking notice of his authority, is good. Vid. 


| (F. 6, 


COPY H OIL D. 


(F. 6.) By what Words. 


A ſurrender in general words (in mans dim?) is ſufioient Ve ante, 
. "FE. 6.) 


without limiting any eſtate ; for the lord is but an inſtrument, 
for the admiſſion of the ce/{tiy que uſe, Co. I. 59. b. 4 Cs. 29, 
Bunting | 

80 he, who has a fee, may ſurrender to another in fee, or for 
a leſs citate, as in tail, or for life, without ipecial cuſtom. Per 
2 7. Godb. 20. | | 

So, if a man has made a ſurrender to A. for life, he may 
aſterwards ſurrender the reverſion, or remainder of the copyi:old, 
if he be not reſtrained by the cuſtom. X. 4 Leo. 9. Adm, 
1 Sand. 15 1. Vide ante, (C. 11, 12.) 

And if he has made a leaſe by licence, he may afterwards ſur- 
render his copyhold by name of the reverſion. R. 2 Rl. 45. J. 5. 
Semb, 3 Bul. 81. R. Hob. 177. 

But it ought to be an actual ſurrender; for if a man comes into 
court, and renounces his copyhold, it does not amount to a ſur- 
render. R. 1 Nal. 502. J. 5. 

Or, if he takes a new copy for his life; this is nat a ſurrender 
of his ärſt eſtate, (at leaſt but for his life; for a copyhold thall 
not be extinct by a ſurrender in law. R. 1 Re. 50 1. I. 50. 3 Hul. 81. 
and there Serb, that was a ſurrender to the ule of himſelf for life. 

So, if a copyholder joins with the lord ia a fine /ur coneance de 
dr:it to A. it does not amount to a ſurrender, for the cuſtomar 
intereſt does not paſs by the fine; and therefore a ſecond life, 
where, y the cuſtom, a ſurrender of the firſt life bars him, is 
nor barred by the fine. R. Ray. 503. 2 Jen. 153. Pol. 564. 

But if the lord pretends a forfeiture, and the copyholder 
agrees aſterwards with the lord to accept a grant of part for his 
lie, that amounts to a ſurrender. R. 1 Les. 191. 

So, if 2 copyholder in court prays the lord to accept. Per 
Hob. Hut. 65. 

do, a ſurrender to the uſe of A. habendum to him and his wife, 
is void to the wife, ſhe being named only after the havendum, 
Serb. 2 Rol. 67. J. 5 2. | 

Yet, if the ſurrender was general, without mention of any 
uſe, and the ſurrenderor takes a new copy which ſays, 9d ipſe 
refit extra manus domint cui dominus conceſit habendum to him and 


his wife ; it is good to the wife, for it was granted to no body 


before the habendum, and upon ſuch a general ſurrender and ac 


ceptance of a new grant, the ſurrender ſhall be intended to 
both. R. 2 Rol. 67 l. 25. 2 Cre. 434. Poph. 125. 

So a ſurrender, to commence after the death of the ſurren- 
deror, is void. R. 4 Leo. 8. 2 Rel. 61. C. 2 Cro. 376. N. 
Cadb. 451, 

50 a ſurrender to an infant in fee, and if he dies before 
twenty-one, to B. If the contingency does not happen in che 
life of the ſurrenderor, tho it happens aiterwards, the eſtate to 
5. is void. R. 2 Rel. 794. J. 50. 
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COPY HOL D. 


Yet, a ſurrender in writing to A. and at the end a memaras 
dun, that the ſurrender ſhall not be of effect till the death of the 
ſurrenderor; the memorandum is void, and the ſurrender being 

compleat before ſhall be good. R. 2 Rl. G1, C. 

So a ſurrender to H. if an infant in ventre ſa mere, dies within 

age, is void. R. 2 Cro. 376. 2 Bul. 272. For a ſurrender 
cannot take effect upon a contingency. 1 N.. 109, 137, 25, 


 Godb. 264. 


So a ſurrender to an infant in ventre fa mere is void; becauſe i; 
commences at a future day. Semb, 1 Rel. 253. 

But a ſurrender to A. for life, and afterwards to an infant in 
ventre ſa mere, is good, if the infant is born in the life of A. Sem}, 
I Rel. 254. 2 Kal. 415. J. 55. 

50 a + rs to commence at a future day is void. Sent, 
1 Rol. 137, 253. Godb. 265. 

So a ſurrender does not paſs the fee without the word, Veit: 
As if a ſurrender be to A. and his ſon, and for want of iſſue of 
the body of the ſon, remainder to B. The ſon has it only for life, 
1 Rol. 839. J. 50. 


(F. 7.) By what Perſons. 


So a ſurrender by him, who has no ability, as, by an infant, i: 
void; and he may enter at full age, tho' the grantee was admitted, 
R. Me. 597. KR. 1 Leo. 95. 

So a ſurrender by the huſband, of a copyhold of him and 
his wife, is void as againſt the wife. Adin. 4 Les. 88. Vit. 
ante, (E.) 

So a ſurrender by a ſurrcnderec, before admittance, is void, 
Vide bf, (8. 1.) 

So if a deviſe be to A. upon condition, that he pay 100. to 
B. and if not, then to B. A. docs not pay; B. cannot ſurrender, 
before admittance and actual entry, Per Holl at the Ata, 
13 W. z. it Clrk and How. (Vide 1 Ld. Ray. 726.) 

So a ſurrender by a diſſciſor is void z As if he in reverſion enters 
upon tenant for life. R. 2 Mod. 32. 

But a ſurrender by huſband and wife, (the wife being ex 
mined by the ſteward according to the cuſtom,) binds the wite, 
Adm. Lit. 274. Vide Baron and Fe me, (G. 4.) 

[Whether feme cbt can ſurrender without her huſband; join» 
ing, though in his preſence, Dub. Taylor v. Philips, P. 1749. 
1 Vezey 229.] 

But by cuſtom ſuch a ſurrender would be good, Hur 123. 

LO a cullom that a Jeme-covert may ſurrender her copy ( 

vithont the gent of her huſband, is void. 2 . 7 1, * 

ut without any ſpecial cuftom, a nec ſeparated from 
her huſband under covenants that ſhe {hall enjoy to her own ule, 
and diſpoſe as ſhe thinks proper, of what property ſhall doſce end to 


her, may ſurrender copyhold lands defcended to her aft er t he ſe⸗ 


par ation, without her huſband, 2 Brown 377, 488. Hl. Ter 


4e . 344, 351. lu the liter the point fully difculled,* 
Auch 


1e — 


CO FPTH OLD. 


And if a huſband grants a copyhold of his wife to the lord, 
who grants it to a ſtranger, and the wife after the death of her 
huſband recovers, and grants it to the lord; he ſhall not 
have it againſt his own grant to the ſtranger. Per J{ray, 


Les. $8, 
(F. 8.) 'To what Uſe. 


The ſurrenderor ought to declare, upon a limitation of the uſes, 
what eſtate the ſurrenderee ſhall have; for if he ſurrenders to the 
uſe of A. generally, 4 takes but for life. Cz. L. 59. 6. X. 
4 Co. 29, Bunting. 

[If the uſes are indorſed on the back of the ſurrender, and 
ſigned by the ſteward, it is ſufficient, though they are 
not ſpecified in the rolls. Car v. ZEllifen, P. 1744. 3 At- 
byns 73+] 

If he ſurrenders without limiting any uſe at all, the lord ſhall 
have it, Kit. 81,6. But the lord ſhall have it to the uſe of the 
ſurrenderor. Semb. 1 Rel. 253. 

Yet if a ſurrender be without any uſe expreſſed, and at the next 
court the ſurrenderor and his wife are admitted, it ſhall be in- 
tended that the ſurrender was to their ule. R. Pe. 125. Jide 
ante, ( F. 6.) 

So by cuſtom, it may be, that upon 2 ſurrender to another 
without limiting any eſtate, the lord ſhall admit him in fee. &. 
1 Kl. 48. 

Or upon ſurrender to another for money, without limiting any 
eſtate, R. 1 Rol. 48. 

By ſpecial cuſtom, a ſurrender ii & /izs may create an eſtate 
of inheritance, X. 4 Co. 29. b. Bunting, 

Or, fibi & affignatis. 4 Ce. 29. b. 

Or, bi & ſuis in villeuagis. Kit. 102. b, 

So by cuſtom, a ſurrender to three ſucceſſive, gives an eſtate to 
them, one after the other. Kt. 103. 6, 

So a huſband may ſurrender to the uſe of his wife; for tho” ſhe 
takes by the ſurrenderor, yet it is mediante domino. R. 4 Cs. 29. 
b, Bunting. Adm. 1 Rol. 317. 

So he may ſurrender to the uſe of his wiſe, remainder to him- 
ſelf. D. 1 Rol. 317, 

So to the uſe of A. and his wife for life, with a contingent re- 
mainder to the right heirs of the body of himſelf and his wife. X. 
1 Rol. 238, 317, 438. 

So by cuſtom, a eme covert may ſurrender to the uſe of her 
will, and deviſe to her huſband. X. 2 Brown 218. | 
a So a man may ſurrender to ſuch uſe as the lord ſhall name. R. 

it. 26, 
* he may ſurrender to 4. in truſt for B. Adu. 
Al. 14. 

And the truſt ſhall be executed in chancery. All, 15. 
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(F. 9.) 


Ty the uſe 
of 4 will, 


ETOP YT.3U.L Dy 


But if B. is an alien, the king ſhall have the truſt. Sen. 
All. 15. 
Yet the king cannot ſeize it without a decree. Sen, 


Hil. 


A copyhold does not paſs by deviſe, without a ſurrender, but i 
ought to be ſurrendered to the uſe of the laſt will and teſtament. 
4 Cr. 24. b. 

And therefore, if the lord grants the inheritance of a copy bold, 
the B der cannot FRAY : for the grantee cannot take a ſur. 
render. R. 4 G: 24. B, Mur rel. 

But a deviſee takes by the ſarrender, not by the will, which iz 
only declaratory of the uſes. R. 1 Bul. 200, R. 2 Cre. 199, 
D. 2 Rol. 383. 

And thezeſore, if there be joint-tenants of a copyhold, and one 
ſurrenders to the ule of his will, and deviſes to 4. in fee, and dies; 
A. 2 for by the ſurrender the jointure was ſevered. G. 
L. 59. bo 2 Kol. 383. 

[i a copyſ older turrenders to the uſe of his will, and deviſes to 
A. fer litc, and that he ſhall name two, who ſhall ſel! ; A. has 
not a fee, but only an authority to name two venders, and the 

vendee ſhall be in by the will, without a new ſurrender. R. 
2 Cre. 199. 

If he farhenders to the uſe of a will, which he ſhall leave with 
A. It is good as to his will, tho' it is not left with A. if he dies 
before the deviſor. R. Lit. 26. 

So though A. docs not die in the life of the deriſor. Dub, 
6. 

But a copylold ſurrendered to the uſe of a will does 
not veſt in the appointee dying in the life of the teſtator. 2 V. 
rey 77. 

Nor will a ſurrender to ſuch uſes as he ſhall appoint, give eſ- 
ſect to a will made before. Ambler 299.* 

So a cuitom that a femme covert may ſurrender to the uſe of her 
will, and by her teſtament deviſe, is good though ſhe de- 
viſcs to her huſband. R. 2 Brow. 218. 3 Lec, 81. Pit 
Gedb. 14, 143. 

When a cop pyholder ſurrenders to the uſe of his will, it remains 
in the cop; holder, and not in the lord. X. 4 Co. 23. Cn. 
El. 442, 349. 

Aud if the copyholder does not afterwards make his will, but 
ſurrenders to A. and his heirs, the ſurrender to A. is good. R. 
Cre. El. 442. 

So if he does not make a with, nor a laſt ſurrender, the copy» 
hold deſcends to his heir. C. Ei. 442, 

So if he makes a will, and deviſe 's for life or in tail, all the 
eſtate - not deviſed deſcends. to the heir. R. Cro, El. 148 
1 Leo, 174. 

But if a copyholder by will deviſcs to his wiſe for life, and 
that the ſhall tell the reverfion, and aſterwards ſurrenders to 


115 


Orr 


bis wife for life, according to his will; ſhe may fell. R. Cre. 
El. 68. 

If he deviſes part of his copyhold to his wife, and afterwards 
farrenders the whole to the uſe of his will; this does not enlarge 
the deviſe. R. 3 Leo. 18. 

A cuſtom that a teſtament ſhall be preſented at the next court, 
otherwiſe that it ſhall be void, is good, | 

So that it ſhall be preſented within a year and a day, R. 
Cart. 72. 86. 

And upon ſuch cuſtom, if the teſtament is not preſented by 
the deviſee for life, it is void as to him in remainder. Sem. 
Cart. 735 86. 

Tho deviſee be an infant. Soemb, Cart. 86. 

A copyhold ſurrendered to the uſe of a will paſſes by the ge- 
nerat words, all my real eftate. 2 Ve. 164.“ 

But otherwiſe where there is no ſurrender, unleſs teſtator has 
but one copyhold and no freehold, and then only in fayour of 
wife, children, and creditors. Id. id.“ 


(F. 10.) Preſentment of a Surrender, 


By ſurrender the copyhold eſtate paſſes to the lord, (being 
made out of court) upon a tacit condition, that it be preſented at 
the next court, according to the cuſtom of the manor. Cz, 
IL. 62. a. 

And if it be not preſented at the next court, it is void. 
Bid. 

[By ſpecial cuſtom it may he preſented at any ſubſequent court. 
More v. Mere, T. 175 5. 2 Ve 596.) 

And it may be preſented at the next court, tho' the ſurrenderor 
dies before, R. 4 Co. 29. b, Bunting. 1 Kal. 501. J. 30. Co. 
L. 62. a. 

So a ſurrender to two tenants, *cAmay be preſented at the next 
courc, tho' the tenants die before, it being proved that gere was 
ſuch a ſurrender. 4 C. 29. b, Bunting. R. 3 Bul. 216. 2 Cre. 403. 
1 Rel. 501. J. 30. 

Unlets the preſentment after the tenant's death be reſtraĩned by 
ſpecial cuſlom. D. 3 Bu!. 218. 

The whole ſurrender ought to be preſented ; for if it was upon 
condition, and the condition is omitted, the whole preſentment is 
void. R. 4 Co. 25, Kite. 

But by ſpecial cuſtom, that the ſurrender be preſented within a 
year, it is ſufficient, if it is preſented within the year, dio' it be 
not at the next court. Adm. 3 Bui. 215. 

Or, that it be preſented at the next court, or within a year, 
or at the next court after the year. Semb. 5 Co. 84. Cr 
LI. 668. 

90 a cuſtom, that the preſentment be, of a furrender to the 
uſe of a will, at the next cour: after the death of the ſurrenderor, 
is good; though it be not at the next after the ſurrender made, 
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F. 11.) 


In whom 
the eſtate is 
till preſent- 
ment. 


Adm. per Holt at the Aſſizes, 3 Ann. inter Stint and Blount, (Vd 
Godb. 143.) 

80 the preſentment of a ſurrender to the uſe of a will, at the 
next court after the death of the ſurrenderor, tho” it be not the 
next after the ſurrender made, is good, without a ſpecial cuſtom, 
Semb. by the general expreſſions of C. L. 59.b, 1 Rol. gol. J. x; 
Per Wiſeman, 28 EI. Per Lechmere, at the Aſſrzes, 4 Jul. 4 V. 
AM. inter Carpender and Ilton, at Chelmsford. Dub. per Holt at 
the Aſſizes, 3 Ann. inter Stint and Blount. 

So a ſurrender upon valvable conſideration, if it be not preſent. 
ed, ſhall be aided againſt a voluntary diſpoſition to another, R, 
Ca. Ch. 171. 


So an agreement to ſell, or mortgage for money, tho? there be 
no ſurrender. 167d. . 


After a ſurrender, the eſtate remains in the furrenderor till pre. 
ſentment. R Cro El. 349. R. 2 Cro. 403. 3 Bul. 218. K. 
Cro. Car. 283. 1 Rol. 502. l. 25. 

And till admittance. D. Cro. El. 349. R. Cro. Car. 283. 


Adm, 3 Lev. 385. 


For nothing paſſes till preſentment or admittance. 2 Cro. 403, 
3 Bul. 238. 

And if the ſurrenderor dies before admittance, it deſcends to 
his heir. R. Cv. El. 349. K. 2 Cro. 403. 3 Bul. 217. R. 
Cro. Car. 283. D. 1 Vent. 261. 

And the ſurrenderor, before preſentment of the firſt ſurrender, 
may again ſurrender to another. R. Cro. Car. 283. 1 Rol. 500, 
J. 5. Jon. 306. 

And if he ſurrenders to A. and his heirs, and before pre- 


ſentment again ſurrenders to A. for life, and at the next court 


both ſurrenders are preſented, and A. is admitted upon the ſe- 
cond, he ſhall have it only for life. R. 1 Rl. 499. J. 55. 


Lane 99. 


80 if a copyholder ſurrenders to J. for life, and after- 
wards to the uſe of his will; the fee remains in the fur- 
renderor, and not in the lord, R. 4 G. 23. a, Fitch. Cre. 
El. 442, 349. 

And the ſurrenderor may afterwards ſurrender to another iu 
fee. 4 Co. 23. a. Cro. El. 442. 


(F. 12.) When a Surrender may be revoked, 


So a ſurrenderor may revoke a ſurrender made without valuable 
conſideration, before preſentment. Kit. 82. Dub. per Holt, 3 Am 


 gnter Stint and Blunt. 


So after preſentment, before admittance. Kit. 82. 
And the revocation may be by pare. 
*50 a ſurrender made by a woman when ſole, to the uſe of her 


will, is revoked, or at leaſt ſuſpended by another marriage. An- 
ther 628.* 


(F. 13. 


COPYHOL b. 


(F. 13.) When not, 


But a ſurrender upon valuable conſideration cannot be revoked, 

it. 82. 

* if a copyholder makes a ſurrender to A. and afterwards to 
z. and both are preſented at the next court; A. ſhall be admit- 
ted. R. Ov. Car. 283. 1 Rol. 500. J. 10. 

So if B. was admitted upon the ſecond ſurrender, and then the 
former ſurrender to A. is preſented at the next court, and A. is 
admitted; he ſhall avoid the admittance of B. Semb, Cro. Car. 284. 
cited fo per Pollexfen. Pol. 50. 

So if a ſurrender be for a mortgage, and before preſentment the 
ſurrenderor becomes bankrupt ; it ſhall be preferred to the aſſignee 
of the bankrupt. Sal. 449. [ide 2 Ver. 564.) 

'Tho' the ſurrender never was preſented, it ſhall be preferred in 
equity; for it is a lien upon the land. &. per Cowper, Sal. 449. 
*; P. V. 280*, 

And if the ſurrender is preſented at the next court, tho? there 
be no admittance upon it, the land is bound, ſo that all meſne 
acts ſhall be avoided. X. Crs. Car. 284. 

As if a copyholder, where by cuſtom the wife ſhall have free- 
bench, ſurrenders to A. and the furrender is preſented, and then 
he dies, and A. is afterwards admitted ; he ſhall avoid the free- 
bench, for his admittance has relation to the ſurrender. &. 
3 Lev. 385, 


(F. 14.) How a Surrender operates. 


[The ſame conſtruction of words muſt take place as in other 
law-conveyances z and the intent of the party is not ſufficient, as 
in a will, *1 P. V. 16.“ Suton v. Stone, M. 1740. 2 A. 
hu 101. Lovel v. Lovel, M. 1743. 3 Athyns 11.] 

Therefore, where a copyhold was ſurrendered to the uſe of 
barm and feme for their lives, et heredum et affignatorum of the ſaid 
boron and feme, and for default of ſuch ifſue, to the right heirs of 
A. this was held to be an eſtate in fee, and not an intail in the 
baren and feme, 1 P. V. 71.“ 

A. ſeiſed in fee ſurrenders to the uſe of B. his future wife, 
and the heirs of their two bodies, for default to the right heirs of 
A She takes cſtate for life with contingent remainders to the 
heirs of their two bodies. Frogmorton v. Wharrey, T. 10 G. 3, 
and If, 11 C. 1 Wi. 125 & 144.1 

(Surrender is the conveyance of the ownerſhip of the eſtate: 
Almithon only form, and relates back to the ſurrender. Rae v. 
Grifits, MH. 7 G. 3. 4 B. M. 1952s] 

Nothing paſſes by a ſurrender, but what is ſuſſicient to ſupply 
the uſe limited; and when the cefuy gue uſe is admitted, 
he ſhall be in by the ſurrenderor, not by the lord. Co. 


L. 59. b, 
And 
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And therefore, if a copyholder ſurrenders for liſe, or in ta 
the fee remains in him. D. Cro. El. 442. 

And if a copyholder ſurrenders to A. for life, nothing paſt, 
but what is ſuſhcient to ſupply | the eſtate for life z and when 4 
dies, the reverſioner ſhall have che reverſion without any fine for | 
re- admittance. Per Ch. J. ꝙ Co. 107. a, M. Podger. 1 Rl. 504, 
J. 8. R. Cro. Car. 205, Per Nray, 1 Leo. 175. 

But if a huſband ſeiſed in right of his wife for life, with te. | 
mainder over, ſurrenders to A. for life, who dies in the life gt 
the huſband ; the lord ſhall have it for the life of the huſband; , 
for he has ſurrendered his whole eſtate, and cannot have it again 
againſt his own graut, and the remainder he cannot have widan 
a "grant to him. Dy. 264. a. 1 Rol. 504. I. 15. 

So if any copyholder only for life ſurrenders to A. generalh, 
who dies aſter admittance; the lord thail have it during the lite 
of his copyholder. R. 1 Rol. 504. J. 20. Cro. Car. 204. Jen. 229, 
1 Sal. 188, 189. Mod. Ca. 68. 


So if a copyholder for life, with remainder over in fee, ; 
ſurrenders to A. Cont, per North, 1 Med. 200. Acc. 2 Rl. 194, 
J. 35+ | 
And if the remainder be contingent, a ſurrender by a Copy- b 
holder for life to another in fee, does not defeat the remainucr, 8 
Semb. 2 Rol. 794. J. 45. Vide ante, (D. 1.) 


When a man ſurrenders to the uſe of his will, he has the whole 
copyhold intereſt in himſelf. Vide ante, (F. g.) 

And therefore, if a copyholder ſurrenders to the uſe of himſelf | 
for life, and afterwards to his fon for life, and afterwards to the f 
uſe of his will, and does not make a will, but afterwards .ſurren- 
ders to A. and his heirs; the ſurrender to A. is good. X. Cr, ' 


El, 442. b 

So if he makes a will, and deviſes to A. for life, and afterward n 
to B. in tail, and ſays nothing of the fee z it deſcends to the heir. 
R. . El, 148. . 


So if a copyholder ſurrenders to ſuch uſe as the lord ſhall name, 
who limits it to A. for life; the fee reſults to the copy holder. A. 
J. it. 26. 

If a copyholder in reverſion, or remainder, expectant upon an 
eſtate for life, ſurrenders to him, who has it for life, for his lite, 
and afterwards to himſelf and his wife in fee ; 1 to ] 
them by way of a preſent eſtate, and not as a remaittder, K. 

1 Sand. 15 1. 1 Sid. 360. 

If a copyholder furrenders to himſelf for life, and afterwards to : 
A. in tail, and afterwards to his own right heirs ; his heir taxes 
the fee by hefcent, 1 Leo. 101, 102. 


But if he ſurrenders to A. for life, and afterwards to his owl 7 

1 right Leirs ; his heir takes by purchaſe. R. 1 Les. 102. { 
1 "Tf » ſurrender be to A. for life, and afterwards to the heirs 0 5 

7 the body of A. by her huſband begotten ; it is a tail executed in 1 

4 A. Per Cote, 1 Rol. 239. ſi 

, If it be to the wife for life, and afterwards to the right heirs of ” 
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of 2 moiety in right of his wife in fee; for the remainder will be 
executed for a moicty. R. 3 Les. 4. 

If A. ſurrenders copyhold to his brother B. till C. fon of D. 
brother to A. attauis twentyrone, and ſter ſuch age to C. his 
heirs and alfizns 3 and an agreement is indorſed, that B. is to re- 
-eive the rents till C. attains twenty-one, and then to account to 
him for the fame, but not before: And A. dics without iſſue, C, 
lies n inf unt without iſſue, or brother or ſiſter born at his death, 
and Z. is heir at lh to A. and C. and dies; the heir at law of B. 
ſhall take the premiſſes, and ſhall not account for the proſits. Le- 


ol v. Lovel, M. 1743. 3 Athyns 11.] 


(G) Admittance. 


(G. 1.) What may be done before Admittance. 
PHE heir may take the profits, have treſpaſs, furrender, &c. 


before admittance. Vide ante, (D. 2.) 

The aignee of a copyhold, upon the ſtatute of bankrupts, 
has an eitate in him before admittance, R. Cro. Car. 509, 
Ju. 451, 2. 

And he ſhall avoid all meſne acts, between the aſſignment and 
admitt nec, for when he is admitted, it has relation to the bar- 
gain and ſale; and therefore, if the bankrupt afterwards dies, and 
his w.fe is admitted, the aſſignee after admittance ſhall avoid it. 
R. Cru. Car. 569. 

But by the f. 13 EI. 7. S. 3. Aſſignee of a copyliold 
ſhall not enter or take the profits, till he hath agreed with the 
lord for his fine, who at the next court ſhall admit him te- 
nant, 

If by cuſtom the wife has free-bench, ſhe ſhall enter and 
leaſe for a year, before admittance, Hob, 181. K. 1 Kal. 502. 
J. io. | 

50 if the lord refuſes admittance, the copyholder ſhall have all 
actions, as if he was admitted. Per 2 J. Hob. 181, 

But a ſurrenderee cannot enter and take the profits, before ad- 
mittance. R. Ov. El. 349. 

Nor after preſentment of a ſurrender to him. Per 2 J. 
Pipb. 128. 

Nor have an action. Cro. El. 349. 

Nor make a ſurrender. R. Tel. 145. Per 2 J. Papb. 128. R. 
I Brow, 143. 

Nor ſhall he be ſworn on the homage. Kt. 87. b. 

The ſurrenderor, before admittance is conſidered as a truſtee 
for the ſurrenderee, and as between tim admittance is not neceſ- 
lary to maintain an ejectment z becauſe tne title h copyhold lands 
relates back from the time ot the adnuttarnoe tei the ſurrender, aud 
therefore, the ſurrendcree may rec er in cement againſt the 
furrenderor on a demiſe laid between tus times of furrender and 
; aamuttance. 1 Term Rep. 600,* 

* But 
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*But whether the ſurrenderee, before admittance can recore 
againſt the lord or a ſtranger. Quere. Id. Ibid.* 

Tho' a ſurrender be by a copyholder to his youngeſt ſon, he can 
do nothing before admittance. R. Lane 20, 

So where there is a cuſtom of Borough-Engliſh, if the father 
ſurrenders to him and his heirs and dies, and the youngeſt fon en. 


ters; the eldeſt ſon cannot enter, before admittance, R. 1 Ry 


502. J. 20. 

So where by cuſtom a copyholder for life ſhall name his ſuc. 
ceſſor, the nominee cannot enter before admittance, Per Ole 
2 Bul. 338. | 

So by cuſtom, the ſurrenderee ſhall not be admitted till pro, 
clamation that the next of blood, or he who has land adjoining 
Eaſtward, comes, and he pays all that the ſurrenderee {wears he 
ought to pay with his coſts, he ſhall be admitted, and not the ſur, 
renderee. Kit. 102. 6. 

Yet if the ſteward refuſes to admit a ſurrenderee, he may enter 
and plead, in defence of his title, to the ejectment by the lord, 
without admittance; for the lord is party to the wrong. Sem, 
Per 4 Fe Yel. 16. X. Heb, 181. 


(G. 2.) When neceſſary. 


Every copyholder ought to be admitted tenant to his copyhold, 
Pl, Com. 529. 6. 

But till pretentment of the death, and proclamation thereupon, 
the heir need not be admitted. 1 Leo. 100. 3 Lev. 221. 

And if the heir upon proclamation does not come to be admits 
ted, the lord may ſeize gui; he comes without a ſpecial cuſtom, 
D. 1 Lev. 63. 

If copyhold ſurrendered to the uſe of will is deviſed to fix 
perſons, and one offers himſelf to be admitted, and the lord 
refuſes, he cannot ſeize quouſque ; he ſhould admit him, and 
then proceed for his whole fine. Roe v. Hutton, P. 3 G. 3. 
2 Wil. 162.] 

And by ſpecial cuſtom, if he comes not after three proclama- 
tions, at three ſeveral courts, the lord may ſeize it as forfeited, 
Adm. 8 Co. 99. 

But not without ſuch cuſtom. R. 1 Lev. 63. 

Or if he does not come within a year and a day. P. 
Com. 372. a. 

So a cuſtom, that he to whoſe uſe a ſurrender is made ſhall 
come to be admitted after three proclamations, otherwiſe his land 
ſhall be forfeited, is good. R. 1 Rel. 568. J. 20. Ney 42. Alu. 
3 Moc. 221, 

Yet the proclamation ought to be, that he come to 
be admitted to ſuch copyhold, ſpecially named; for it is 
not ſufficient that he come to be admitted, generally. Du, 
1 Lev. 63, 

; uy 
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gut a cuſtom to ſeize as forfeited, for not claiming to be admit- 
ted, does not bind the heir, if he was beyond ſea, non compos, or 
in priſon at the time. R. 8 C. 100. 2 Cro. 226. Per 3 J. 
2 Cro. 101. R. Godb. 268, 

Or if he was an infant. X. 8 Co. 100. 1 Lev. 100. X. 
3 La. 221. Per 4 . Coke cont. 2 C. 226. R. in C. B. and 
affrmed by 3 F. in Error, 3 Mod. 223. Sho. 31. 1 Sal. 386. 
| th. - 

"ao — may forfeit quouſg; he be admitted, though an in- 
fant, Per Williams, 2 Cro. 226. Per Holt and admitted per Eyre, 
if there be a ſpecial cuſtom for it, but Dolbin cont, 3 Med. 223. 

Sal. 386. 

f and if he be within the realm at the time of the deſcent, 
though he goes out before proclamation, he ſhall forfeit, Adm, 


2 Cri. 101. 


(G. 3.) When not. 


if a copyholder ſurrenders to 4. for life, who dies, 
he ſhall have it again without re-admittance. Vide ante, 
F. 14.) 
| $9 if a copyholder makes a leaſe for years by licence, 
and the lefſee dies, his executor needs no admittance. R. 
Mi. 128. 

So if there be a copyholder for years who dies, his executor 
needs no admittance. R. Me. 128. D. 1 Les. 4. 

So if huſband be admitted with his wife, where by cuſtom he 
ſhall be tenant by the curteſy; if the wife dies, the huſband need 
not be re- admitted. 1 Leo. 4. 

So the admittance of tenant for life, is an admiſſion of him in 
remainder ; ſo that the lord does not loſe his fine. 4 Cz. 22, 
„ Brown, R. 4 Co. 23. a, Fitch, Cro. El. 504, 662. 
Dub. 1 Rol. gog. T. R. Mo. 358, 465. K. 2 Cre. 31. R. 
1 Vent. 260. 

50 the admittance of a copyholder for years, is an admittance 
of him in remainder, after the years. R. 1 Vent. 260. R. 
Mad. 120. 


(G. 4.) What ſhall be an Admittance. 


Any words, which ſhew that the lord accepts him for his te- 
nant, are ſuſſicient. 

50 if the lord, having notice of a ſurrender, accepts rent of 
” ſurrenderee, it is an admittance in law, X. 1 Rl. 505. 
» 26, 

; Though the acceptance be out of court. 1 NI. 505. 
27. 

But it is neceſſary, that the ſurrender be preſented before the 
acceptance. R. 2 O. 403. 3 But. 219. 

So 
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So if a ſurrenderee at another court makes a ſurrender in court: 
for the allowance by the lord to make a ſurrender, amounts to 1 
admittance. Dub. 38 El. R. 41 EI. 1 Kal. 505. J. 20. Dy, 
3 Bul. 240. | 

But there ought to be an expreſs acceptance of a certaiy 

fon which amounts to an admittance; for if a ſurrendere- 
— his admittance, ſurrenders to A. who is admitted, it don 
not amount to an admittance of the ſurrenderee. R. Ye, 14; 
1 Breu. 143. | 

So, if a ſurrender be to the uſe of B. and the ſteward in. 
rols it, and gives him a copy of it without more, it i; 
no admittance ; for it ought to be an act done. R. Bridg. 82, 
Pophe 127. | | 


(G. 5.) When it ſhall be. 


The lord may admit before a ſurrender is preſented. R, 
1 Rol. 502. J. 30. ö 

But the heir is not bound to be admitted till the death of hi; 
anceſtor is preſented, and proclamation made for his admittance, 


4 Leo. 31. 


(G. 6.) By whom it ſhall be. 


Every lord having poſſeſſion of a manor by right, or by wrong, 
may make admittances. ide ante, (C. 3, 4.) 
And every ſteward having colour of authority, Vide ani, 


(C. 5.) 
(G. 7.) In what Place. 


The lord may make an admittance in court. 

Or at any place out of court, and out of the manor. K. 
4 Co. 26. 6. 

So the ſteward may make an admittance out of court, 2 
any place within the manor, as well as in court. 1 X. 505. 
4. 15. 

But not out of the manor. R. 4 C. 26. 5. 

Unleſs where, by cuſtom, the court has been held out of the 
manor. Cro. Car, 367. Vide poſi, (R. 4.) 


(G. 8.) By Attorney. 


The lord may admit a copyholder by attorney, as well as in per 
ſon. . R. 9 Co. 76. 1-Rol. 505. J 5, 10. 

But the lord may refuſe to admit by attorney; becauſe his te- 
nant ought to do fealty, which he cannot by attorney. 9 C. 76: 


I Rel. 505. l. 5. N 


th 
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(G. 9.) How it ſhall be made. 


An admittance ought to be purſuant to the ſurrender ; for the 
lord is only an inſtrument, and the ſurrenderee, when admitted, 
i; in by the ſurrenderor. R. 4 G. 27. b, Taverner. 4 Co. 28. by 
IW:jtwick. - 

And therefore, if a ſurrender be to A. for life, and he is ad- 
mitted to him and his heirs ; he has it only for life, the reverſion 
being in the ſurrenderor. R. 4 Co. 29. l, Bunting. R. 1 Rl. 504. 
. 2. 

If a ſurrender be to A. and A. and his wife are admitted, it is 
roid to the wife, without a ſpecial cuſtom. R. 4 G. 28. , 
I/eſtwick, 

80, if a ſurrender be to 4. and he and a ſtranger are 
admitted; it is void to the ſtranger, and the whole veſts in A. 

C5. 28. be 
$9 if a ſurrender be to A. and B. for life, remainder to the heirs 
of the body of B. and the ſurrenderor, and A. and B. are admitted 
in fee; they have it only for life, R. 1 Rol. 438. 

So if a ſurrender is abſolute, and the admittance upon conditi- 
on; he has it abſolutely. 4 Co. 28. 6. 

So if a ſurrender is of ſuch and fuch copyholds, and the admit- 
tance is to all copyholds of the ſurrenderor; nothing veſts but the 
particulars mentioned in the ſurrender, R. Dy. 251. . 1 Rel, 

og. J. 45. | 
; So, if . ſurrender be to A. and his heirs; and A. dies 
before admittance z. the lord may admit the heir. 1 Rel, 504. 
1. 40. N 

So if a ſurrender be to A. remainder to B. and A. dies before 
preſentment of the ſurrender; B. ſhall be admitted. R. Dy. 251. a. 
1 Ral. 504. I. 35. | 

So if a ſurrender be to A. for years, remainder to his right 
heirs ; the admittance of A. will be the admittance of the heir, ſo 
that if he dies, ſuch admittance of the heir makes a fete fratris. 
R. 2 Lev. 107. 


(G. 10.) the Lord compellable to admit. 


If the lord refuſes to admit, he ſhall be compelled in chancery. 
R. 2 Cro. 368, Per Dodd, 2 Rol. 274. 

50 if a ſurrender be to the lord, who is deminus pro 
tambare, and then his intereſt determines; the lord paramount 
ſhall be compelled, to make an admittance thereupon. Cz. 
I. 59. . 

But an action upon the caſe does not lie againſt the lord, if hie 
refuſes to admit; for there is no remedy but in equity. E. 
2 Cr:, 368. 1 Rl. 108. J. 20, 30. 2 Bul. 337. : 

*It the lord of a manor reſuſe to admit a furrenderee, on ac- 
count of a diſagreement about the fine to be paid, B. R. will 
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grant a mandamus to compel the lord to admit, without en. 
amining the right to the fine. 2 Term Rep. 484. Vid. Infra, 
H. 1.)* 

K es hs will not grant a mandamus to admit a copyholder hy 
deſcent, becauſe, without admittance he has a complete tit 
againſt all the world but the lord. 2 Term Rep. 198.* 

So if by cuſtom, the lord ought to admit to a copyhold whon 
the copyholder names for his ſucceſſor, and the lord refuſes, an a, 
tion upon the caſe does not lie. R. Mo. 842. R. 2 Cre. 16, 
2 Bul. 337. 1 Kal. 125, 195. 


(G. 11.) Of what Effect it ſhall be. 


If a man be admitted to a copyhold upon a void preſentment, | 


he has thereby the cuſtomary eſtate and title to the poſſeſſion, and 
is capable of a releaſe from him who has the right. R. 4 Co. 2;, 
Kite, 1 Rol. 504. I. 50. 

But if he enters upon a copyhold of a manor in the hands af 
the king, he has no intereſt, but poſſethon againſt a ſtranger, A. 


3 Leo. 221. 


So if a copyholder in remainder enters upon a copyholder for 
life, he has not the cuſtomary intereſt for life, but is a dif. 
ſciſor; and if he aſterwards ſurrenders, it avails nothing, R. 
i Med. 199. 

If a copyholder leaſes for years, and afterwards ſurren. 
ders two parts of the reverſion, the ſurrenderee, being admitted, 
ſhall diſtrain for two parts of the rent, without attornment 
or notice; for the ſurrender is notorious R. Ray. 18. K. 
Hob. 177. | 


(11) Fine. 


(H. 1.) When due, 
B Y cuſtom, a fine ſhall be paid to the lord upon every alter 


tion of his tenant : And therefore, if a copyholder in fee dies 

a fine is due to the lord upon admittance of the heir. Co. L. 59.6. 
Kit. 122. a. 

*But the lord is not entitled to the fine till aſter admittance, 
2 Term Rep. 485. Vid. Supra, (G. 10,)* 

And if the heir dies before admittance, it ſhall not prejudice 
the lord as to his finc. 

Or if he ſurrenders before admittance. 4 Co. 22. 6b, 

[But if copyholder ſurrenders to the uſe of his will, and by wil 


orders and directs two truſtees to make ſale of his copyhold, and 


apply the money to certain purpoſes z they may ſell without being 
admitted, and the lord ſhall admit the vendee, and have but one 
fine. Holden v. Preſtan, P. 9 G. 3. 2 , ilſ. 400.] 


280 if a copyholder covenant to aſſign and ſurrender to J. 


which covenant is preſented by the homage, but before any fur 


render, 
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render, B. aſſigns his intereſt to C. to whom the copyholder ſur- 
renders; C. has a right to be admitted on the payment of one 
fine, 2 Term Rep. 484.“ 

So if a copyholder makes a ſurrender, a fine is due upon admit- 
tance of the ſurrenderee. Co. L. 59. 5. Kit. 122. a. 

So if a wife, by cuſtom, has the whole or part of a copy- 
hold for her dower; upon her admiſſion a fine ſhall Le paid. 

(it, 123. a. | 

But belt a fine is commonly taken ; but that is according to the 
cuſtom of the manor. Bid. 

So if a ſurrender be to 4. by way of mortgage upon condition 
after the condition broken, the lord ſhall compel A. to be admit- 
ted, and pay a fine, though A. will renew the ſurrender. Dub. 
2 Ver. 367, 8. 

So, if a ſurrender be to A. for life, and afterwards to B. for 
life and afterwards to C. in fee, a fine is due for them in re- 
mainder; for tho' the admittance of A. is an admittance of them 
in remainder, yet it ſhall not prejudice the lord for his fine, I). 
3 C. 22, Brown. R. 4 Co. 23, Finch. Cont. per Poph. 1 Rol. 
505. J. 50. R. cont, Mo. 358, 465. D. acc. 1 Vent. 260. 
Per. Kit. acc. but others cont. Kit. 122. 6. R. 1 Mod. 120. 

And the lord may ſet a fine for the particular eſtate, and an- 
other for the remainder, D. 1 Vent. 260. 

But there ought to be a ſpecial cuſtom, otherwiſe a fine is 
not due for a remainder, Per 2 J. 3 Lev. 308. Per 2 J. Cro. 
El. 504. 

And if another fine is ſet for a remainder, it is only half, 


Ait. 122. b. 

And it need not be paid till the remainder comes into poſ- 
ſeſſon. Per Wild, 1 Vent. 260. 

If a copyhold be granted to A. for years, who dies during the 
term; the executor ſhall be admitted, and pay a fine. Per 
Melon, others cont, 3 Leo. 9. Acc. 1 Bur. 206, 218.* 

So, by cuſtom, a fine may be due upon the death of the lord. 


Co. L. 59. ö. 
But not upon the alienation of the lord; for that would be 


unreaſonable. Bid. 

In a manor where by cuſtom a general fine is due from all 
the tenants, on the death of the laſt admitting lotd; huſband te- 
nant for life by virtue of marriage- ſettlement is intitled to the 
fines on the death of his wife, the laſt admitting lady. D. Se- 
merſet v. France, MH. 12 G. Str. 654. Fort. 41.] 

But if two or three are admitted together, one fine only is 
due; for they make but one tenant, Kit. 122. 4. 

So, if a ſurrender be to huſband and wife, and the heirs of the 
huſband, there is but one fine due upon admittance of the huſ- 
band and wife. Bid. 

So, if a copyholder ſurrenders to himſelf for life, and after- 
wards to B. and his heirs, and dies before the next court: B. 
ſlall pay but one fine upon his admittance, Kit. 122. 6. 

Vor. III. N So, 
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So, upon a common recovery, there ſhall be but one fine paid; 
for the recoverors are in in the pg, and pay no fine. Bid. 

So, if a copyholder for life and he in reverſion, or remainder, 
join in a ſurrender, the ſurrenderee ſhall pay but one fine, 
Kit. 123. a. 

So, if there be no new tenant, no fine ſhall be paid: and 
therefore, if a copyholder ſurrenders to A. for life, who dies; the 
ſurrenderor ſhall pay no fine to be re-admitted. 9 Co. 109, 
1 Rel. 505. J. 45. 

So, if one jointenant dies, the ſurvivor ſhall have the whole, 
without paying any ſine to be admitted. Kit. 122. a. 

So, if a ſurrender be upon condition, and the ſurrenderor 
enters for the condition broken; he ſhall not pay any fine, 
Kit. 123. 0. ; 

If a woman has a copyhold for the nonage of her ſon, and 
takes a huſband, and dies before her ſon is of full age; the hui- 
band ſhall have it without a new fine. Per 2 J. 3 Leo. g. 


(H. 2.) When to be ſet, and how. 


No fine ſhall be impoſed till admittance. 1 Rei. 506. A. for 
the admittance is the cauſe of the fine, X. 4 Co. 28. a, Hub- 
bard. D. 1 Vent. 260. | 

If a copyholder holds feveral copyholds, by ſeveral ſervices, 
there ought to be upon every one a ſeveral fine. R. 4 Co. 27, 8, 
Hubbard, for he may pay one and forfeit for the other. Did. 
Cro. Hl. 779. Mo. 622. 

So, if all the ſeveral copyholds are ſurrendered to one tenend 
per antiqua ſervitia; for the tenures remain ſeveral and the fines 
ought to be ſeveral. K. 4 G. 28. a. Hubbard, 

One groſs fine cannot be aſſeſſed on the admiſſion to ſeveral 
copyhold tenements; and if it be ſo ſtated in the declaration in 
an action for the fine, it is error and not cured by verdict, 
Doug. 721, 731.“ : 


(H. 3.) Fine certain, 


A fine may be certain, by cuſtom. Ce. L. 59. 5. 

If the cuitom allows for a fine a year's value of the land, it is 
good; for the value is ſufficiently certain, and triable by a jury. 
R. 3 Lev. 255. 3 Mad. 133. Carth, 13. 

So a fine of one penny for 100 acres or more, is good. 
Kit. 10g. a. 

So 6.5. 8 d. for every meſſuage, cottage or toft, or, every acre 
of land, tho' as much be paid for one as the other. Kit. 103. a. 

So a fine at the will of the lord for the firſt purchaſe, and no- 
thing afterwards. Kit. 103. b. 

If the lord demands a fine certain, it is no evidence of its in- 
certainty, that he has paid leſs; for the lord may take a leſs ſum. 
D. 2 Bul. 32. D. cont. per Richardſon, Lit. 252. 

Ocherwiſe, if he has paid more. D. 2 Bal. 32. 


it 


COPYHOLD. 


If a jury find a fine certain, chancery will decree it to be an 
uncertain fine upon examination of the rolls. D. Lit. 252. 

If a fine certain hath been paid from the time of H. 6. and it 
;ppears by the roll to have been uncertain before; it is not a fine 
certain. Godb. 265. 

A fine certain ought to be paid immediately. 4 Co. 28. a, 
Hubbard, Cro. El. 779. W. 623. 
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(H. 4.) Fine uncertain. 


do ſometimes a fine, by cuſtom, is uncertain, and arbitrary. 
G. L. 59. b. 

Or, 6 cuſtom, may be aſſeſſed by the homage, where the 
lord does not agree. MNoy 2, 3. 

But tho' it is uncertain, it ought to be reaſonable ; otherwiſe 
the copyholder is not compellable to pay it. G. L. 59. ö. R. 
4 Co. 27. b, Hubbard. 1 Rol. 507. I. 25. R. Mo. 622. Cre. 
El. 779. R. Co. Ent. 647. c. 

Whether a fine be reaſonable, or not, ſhall be determined by 
the juſtices upon the circumitances appearing in the cafe. Co. 
I. 59. b. R. 4 G. 27. b, Hubbard, Mo. 623. 

And therefore, if an action be brought againſt a copyholder by 
the lord, it ſhall be referred to the court upon demurrer. 4 Co. 
27.4. G. Ent. 647. c. 

Or the defendant may plead, not guilty, and upon proof of 
the value of the land, and other evidence, the court will judge. 
40. 27. a, Fob. 135. Co. Ent. 647. c. 

For, if a copyholder prays a mitigation, it does not conclude 
him, but that he may afterwards inſiſt on the unreaſonableneſs of 
the fine. 1 Rel. 507. l. 30. 

And there may be a cuſtom, that if the lord and ſurrenderee 
do not agree for the fine, the tenants ought to aſſeſs it. R. 
1 R:l, 48. 

Yet if a copyholder brings treſpaſs againſt his lord, who juſti- 
hes his entry for non-payment of a fine; it ought to be ſhewn 
= part of the copyholder, that it is unreaſonable, R. 

tb. 135. 

If the lord demands 5/. upon admittance to a copyholder of 
307, per ann. it is unreaſonable. R. 1 Na. 75. 

So, if he demands for an admittance upon a deſcent, above 
two years value. Semb, 2 Med. 230. But two years value is 
eaſonable. R. Ch. R. 464. Adm. 2 Bul. 32. Doug. 724. 1. 
727. 2. And the lord is not bound to make any deduction 
on account of the land-tax. Dovg. ibid.“ 

Yo, if he demands two years and a half rent for an admittance 
upon a 3 for one year and a half is ſufficient. R. Cro. 
ar, 196. 

Or, the value of two years for an admittance upon a ſurrender, 
2 Ce, Ent, 647. C. 

(Fines ſhall be ſet according to the preſent improved value, 
r according to the rent under a leaſe then ſubſiſting by licence 
i the lord. Halton v. Haſſell, P. 9 G. 2. Str, 1042. 
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[On admiſſion to a manſion-houſe then unlet, (and which hy 
continued unlet for eighteen years, when action was brought) 
and a piece of land let at 7 J. per annum; 1501. being the fie 
paid at the laſt admiſſion, is not unreaſonable. Evelyn v. Cl. 
cheſter, T. 5 G. 3. 3 B. M. 1717.] 

But if by cuſtom a fine is only due on the firſt purchaſe, aud 


he and his heirs pay no fine for any land purchaſed there after. 


(H 5.) 
When it 
ſhal! be 
paid. 


(H. 6.) 
By action. 


(H. 7.) 
BY {eilure 
as forteiled. 


wards ; the lord may ſet what fine he pleaſes, Kit. 103, ö. 


A copyholder need not pay an uncertain fine immediately, for 
he cannot know how much it will be; and therefore, if the lor. 
does not limit a time for payment, he ſhall have a come. 
nient time. R. 4 G. 27. , Hubbard, R. Cro. El. 579. 
Mo. 622. 


(H. 6.) Remedy for a Fine. 


If a copyholder refuſes payment of the fine, debt lies againſ 
him. Per 2 7. 1 Sid. 58. D. to be R. 2 Mad. 270, 211. 
Adm. and a declaration there in debt fer refuſal of ſuch fine. Lt, 
597. Cliff. 244. ide Ent. 176. R. per 3 J. Halt ont, 
3 Med. 240. 3 Lev. 261. Sho. 35. 2 Vent. 175. 

So, by the executor of the lord. Adm. 3 Lev. 261. 

So, an indeb, afſumpſit. R. 3 Mod. 240. 3 Lev. 262. Pr 
3 J. Holt cont. Sho. 35. 

If a fine is aſſeſſed on admiſſion of an infant, amt woull 
lie whilſt he is an infant; (Seb. per Yates J.) but certainly after 
he comes of age, and has renounced the eſtate, but confirmed 
the tranſaction by enjoying. £velyn v. Chicheſter, T. 5 C. 3. 
3 B. MN. 1717. 


And non-payment of a fine apparently reaſonable, upon de- 
mand, is a forfeiture of the copyhold. R. 1 Rol. 507. l. 20. 
Vide pot, (M. 4.) 

Tho' he pretends, that he does not know what fine is die, 
c. if ſuch pretence is merely groundleſs and covinous. Sen. 
Ray. 42. 

But if a fine is unreaſonable, refuſal of payment is no for 
feiture. 1 Rel. 507. I. 25. Vide ante, (I. 4.) | 

Or, if it was dubious, whether a fine was reaſonable or no, 
tho' it was adjudged reaſonable. D. 1 Rot. 507. J. 35. K. 
Ray. 42. 2 Mod. 231. 

So, if it be dubious, whether a fine is certain or uncertain; 2 
refuſal to pay an uncertain fine, if he tenders the fine cer 
tain, is no forfeiture, R. 2 Cro. 617. X. Ray. 42. Sit 
2 Mod. 229. | 

Yet if a day is appointed for payment of the fine, and he de 
not appear to excuſe his default, tho he tendered the fine cc 
tain at the time when it was aſſeſſed, it is a forfeiture. . 
2 Cro. 617. f 
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80, if it is dubious, whether a fine be due or not, a refuſal is 
no forfeiture. R. 3 Lev. 309. 

8o it is no forfeiture, if there was not a demand from the per- 
ſon of the copyholder at the time limited for payment of the fine, 
or afterwards. R. Hob. 135. Semb. Ray. 42. Cant. Co. Ent. 
647. d. Ac. 2 Med. 229. 

And if the lord juſtifies in treſpaſs for non-payment of the fine, 
he ought to ſhew a demand. R. Hab. 135. 

But the demand may be by the ſteward, without authority in 


writing. NR. 2 Mad. 229. 
So, it is no forfeiture, if there was not an expreſs reſuſal. 


Ce. Ent. 647. Vide paſt, (M. 4.) 

Or, if he refuſes before the time appointed for payment, if he 
pays at the time. Co. Ent. 647. d. . 

Entry for a forfeiture ought to be by the lord, or another to 


his uſe. 
But an entry may be without precept from the ſteward. . 


2 Med. 229. 

*Infants and femes coverts, being entitled by deſcent, or by 
ſurrender to the uſe of a will, to be admitted to any copyhold, 
may, in their proper perſons, or a feme-covert by her attorney, 
and an infant by his guardian, or, if he has no guardian, by his 
attorney, appear at one of the three next courts for the manor of 
which the copyhold premiſes are parcel and offer themſelves to 
the lord or his ſteward to be admitted tenants, &. 9 G. 1. 
c. 30. þo 1.* 

eln default of which appearance, either in proper perſon, or 
oy attorney or guardian, the lord or his ſteward, after three ſe- 
reral courts duly holden, and proclamations regularly made, 
may nominate and appoint, at any ſubſequent court, any fit per- 
ſon to be guardian or attorney for that purpoſe only, and by ſuch 
guardian or attorney, admit ſuch infant or feme-covert, and on 
ſuch admittance may impoſe ſuch fine as might have been ſet, if 
ſuch infant had been of full age, or ſuch feme-covert ſole and 
unmarried, Id. ibid.“ 

*On ſuch admittance the fine impoſed may be demanded by 
the bailiff or agent of the lord, by a note in writing ſigned by 
the lord or his ſteward, to be left with ſuch infant or feme-co- 
vert, or with the guardian of the infant, or huſband of the feme- 
cxvert or with the occupier of the meſſuage, c. to which ſuch 
admittance was made. /. 2.* 

If the fine be not then paid, the lord may enter and receive 
the profits of the copyhold till he be ſatisfied, accounting for the 
overplus to the infant or feme- covert. Id.“ 

ef the guardian of the infant or huſband of the feme- covert 
pay the fine, they may reimburſe themſelves out of the rents of 


tie copyhold. /. 4. Vide paſt, (M. 4.)* 
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(I. 1.) ACopyholder ſhall alien only by Surrender, 


A Copyholder has no other evidence for his tenements, but 


copy of the court - roll. Lit. S. 75. 

And therefore he cannot alien by deed. 

Nor by will, without a ſurrender to the uſe of his will. J, 
ante, (F. 9.) ' 

Unleſs there be a ſpecial cuſtom, that he may deviſe wich. 
out a ſurrender; for then it ſhall be good. R. Lit. 26. An. 
Cart. 71. 

But equity will ſupply the want of a ſurrender of a eopyholl, 
in caſe it be deviſcd for the payment of debts, or to a wife 9 
younger children. 2 P. V. 490. 3 P. V. 96, 322. 15. 
M. 443 · 1 Brown 273. 2 Brown 325. 2 L/ 164. 582 

* As to creditors, if one having lands part frechold, and pan 
copyhold, deviſe all his rea/ eſtate, or all his /ands and Fered!. 
mente, for payment of debts, and die without ſurrendering to the 
uſe of his will, the freehold alone ſhall paſs if that be ſuſhcient, 
but if the frechold be not ſufficient, the copyhold fhall alfo be 
liable. 1 P. V. 443. 3 P. V. 322.* 

But if he charge all his 2vrldly gate with his debts, the copy- 
hold, though not ſurrendered to the uſe of his will, ſhall yet he 
applied to the payment of the debts pari paſſu with the frecholl, 

P. . 96.* * | 

If a copyhold be deviſed to a younger child, and no ſurren- 
der to the uſe of the will, tho' by the fame will there be other 
proviſion made for the child, yet ſuch copyhold being part of the 
proviſion will make it good, unleſs in a caſe where the eldeſt {on 
and heir is totally diſinherited; and tho? the deviſe be of a copy- 
hold to a ſecond fon after the death of the eldeſt ſon without 
five equity will ſupply the want of a ſurrender, 3 P. V. 283. 

*And this ſhall be extended to a grand-child. Acc. 2 P. I, 
61. D. cont, 2 Veſ. 582.“ 

But it ſhall not extend to natural children, or couſins, 
2 Jeſ. 282.9 

80, an equity of redemption of a copyhold ſhall paſs by de- 
viſe without ſurrender to the uſe of the will. 3 P. V. 358.“ 

*A copyhold ſurrendered to the uſe of a will is not within tle 
ſtatute of frauds, and therefore ſhall paſs by a will atteſted by 
two witneſſes or by one only. 2 P. V. 258. 2 Brown 56.“ 

80, of an equity of redemption of copyhold lands. Ace. fer 
Lord Hardwicke, Barnard Ch. Rep. 12. 2 Ath. 37. Can. 
2 P. V. 261,* 

But if the ſurrender be to the uſe of his a to be atteſted by 
three witneſſes, a will not ſo atteſted will be void. Ambler 684. 

So, if a copyholder be ouſted by diſſciſin, he cannot releaſe 
by deed to the diſſeiſor; for he has not the cuſtomary eſtate upon 
which a releaſe may enure, and it would be a prejudice to the 
lord, who would loſe his fines and ſervices, R. 4 Co. 25+% 
Kite. R.-1 Leo. 102, 

3 But 


. 
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But if a man be admitted to a copyhold upon a void ſurrender; 
he, who has right, may releaſe his right by deed, and by this re- 
leaſe his right is extinct, R. 4 Co. 25, Kite. G. L. 60. a. 

So, if a copyholder ſurrender upon condition, he may after- 
wards releaſe the condition by deed ; for it cannot paſs by ſur- 
render. R. 2 Cro. 26. Vide 4 Co. 25, Lite. 

So, if a lord grants the inheritance of a copyhold to A. the 
coprholder may releaſe by deed to A. and thereby extinguiſh his 
cuſtomary intereſt. R. 1 Leo. 102, 

So, if 4. and B. are admitted to a copyhold jointly, one of 
them may paſs his eſtate, by releaſe, to his companion. X. 
Winch . R 

So «debits may ſell or releaſe his copyhold to the lord, 
by deed. K. Hut. 65. | 

A recovery in C. B. is not good of copyhold lands; but of 
cuſtomary frecholds which paſs by ſurrender in a borough court, 


t may. 1 Athyns 474. Vide pat, (L.) 


(I. 2.) But a Defect of the Roll ſhall be amended, 


{{ there be an omiſſion in an entry upon the roll, upon proof 
te! ſhall be amended ; for the roll does not conclude the co- 
der to plead, or give in evidence the truth of the matter. 
K. 4 Co. 25, Kite. 

And therefore, if a ſurrender upon condition be preſented, 
21. the condition is not entred upon the roll, it is not void; but 
{12 roll ſhall be amended. Hd. 

So, if the day of the court be miſ-entred upon the roll, it 
ſhall be amended upon evidence, and ſhall not prejudice. R. 


I Les. 290. 


K) Uhat a Copyholder ſhall do, by Cuſtom. 
(K. 1.) Shall be Tenant by the Curteſy. 


WHAT a copyholder may, or ought to do, and what not, 
the cuſtom directs. Co. L. 63. a. 

And therefore, by ſpecial cuſtom, the huſband may be tenant 
by the curteſy of a copyhold, which he has in right of his wife. 
Aim, 2 Leo. 208. 1 And. 192. 

But the cuſtom ſhall be taken ſtrictly, and therefore, tho' the 
huſband of one, who had a copyhold at the time of the marriage, 
ſhall be tenant by the curteſy, yet he ſhall not, if the copyhold 
deſcends during coverture. KR. 2 Leo. 109, 208. [Vide 1 P. 


V. 69. per 2 J. cont. | 
(K. 2.) Shall have Dower. 


So, by ſpecial cuſtom, the wife may have all the land of her 
huſband, after his death for dower, or free-bench, 3 Lev. 385. 


Lit. S. 37. 
N 4 [Free- 
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Free- bench is a widow's eſtate in ſuch lands as the huſband 
dies ſeiſed of ; not that he is ſeifed of during the coverture, 3 
dower is. Godwin v. Winſinore, H. 1742. 2 Athyns 525. 
Hide Cowh. 481. G 

Therefore, where by the cuſtom a tenant for life of three 
lives had a power of ſurrendering the whole eſtate, and by lj 
cence from the lord demiſed by way of mortgage for 99 year, 
this was held to defeat the widow of her free bench, though only 
one inſtance of a leaſe by licence was given in evidence, 
Comp. 481.“ . 

If a man before marriage ſettles on his wife part of his real 
eſtate for jointure, in bar of all dower which the may claim ou 
of any lands, tenements, meſſuages and hereditaments, of which 
he is or ſhall be ſeiſed, of freehold or inheritance ; ſhe canngt 
claim her free-berch in copyholds purchaſed afterwards. JV aller 
v. Walker, MA. 1747. 1 Vezey 54.) 

Or a moiety, or third part of his land. Co. L. 33. b. 

Or only the fourth part of his land. 16d. 

Or the whole, or a moiety, dum /ola & caſta vixerit. Kit, Iog, 

Or during her widowhood. Hob. 181. Ney. 2. 

Or a woman being eſpouſed when a virgin, ſhall have all the 
land whercof her huiband dies ſeiſed. Kit. 102. a. 

Or, the wife, by cuſtom, ſhall have a third part of the rent df 
her huſband's land, and not the land itſelf for her dower ; as, at 
Buſh. Kit. 102. b. 

So, by cuſtom, the wife ſurviving ſhall have the fee, and the 
huſband e converſpo, My. 2. 

And ſometimes the wife, by cuſtom, ſhall be admitted to her 
dower, after the death of her huſband. Vide Kit. 123. a. 

And ſhall pay a fine. Vide ante, (H. 1.) 

Sometimes ſhe ſhall have it without admiſſion, as an excreſ. 
cence from the eſtate of her huſband, Hob. 181. 

But a cuſtom, that the wife ſhall have dower aſſigned by the 
homage, without the anſwer of the terre-tenant, or a plaint, or 
proceſs againſt him, is ill. Kit. 103. b. 

Or, that the wiſe ſhall have dower aſſigned of the land, where 
the huſband, before marriage, has made a leaſe for life, render- 
ing rent. Kit. 103. 6. 

When by cuſtom, the wife has dower, ſhe ſhall have all inc 
dents; and therefore, ſhall recover damages upon the /. ＋ Mer- 
ton, if her huſband dies feiſed. R. 4 Co. 30. b, Shaw. Mz. 
410. Cro. El. 426. 

But ſhe ſhall not have debt for damages given upon the /. f 
Merton in a court baron, except in the fame court, or in chan- 
cery. 4 Co. 30. , Shaw. Yet Moore ſays, that three J. then held 
that debt lies in B. R. for damages afſe{ſed there above 40 4. Ms. 
410, 411. 

So ſhe ſha!! not have ejectment for a third part of the copy- 
hold before it be aſſigned in court. Per Pemb. 2 Sho, 184. 

If the huſband purchaſes the inheritance of his copyhold, 
which is conveyed to A. for his life, and afterwards to * 
cirs; 
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keirs; the dower of his wife is not extinQ, for the cuſtomary 
eſtate of the huſband remains for his life, out of which the 
dower is excreſcent. R. Hob. 181, 1 Rel. 5 10. J. 40. 2 Cre. 
126, 573+ 2 Rol. 179. 

If the wife be divorced a menſd & thore, yet ſhe ſhall have her 
lower. R. Hob. 181. . 

But if the huſband makes a leaſe for years by licence, the wife 
after his death ſhall not avoid it; for the leſſee alſo is in by the 
custom. R. 2 Cro. 30. 2 758. : 

So, if the huſband be a bankrupt, and his copyhold is ſold by 
the commiſſioners, the wite ſhall not have her dower; for the 
huſband did not die tenant, (as he ought by the cuſtom,) tho 
the bargainee was not admitted. R. Cro. Car. 569. 

80, if the huſband ſurrenders to A. and dies and afterwards 
A, is admitted, the wife ſhall not have her dower; for upon ad- 
mittance A. ſhall be in from the time of the ſurrender. R. 
3 Lev. 385. 1 Sal. 185. Skin, 406. 

So, if the huſband, a copyholder for life, where, by cuſtom, 
kis wife ſhall have dower, takes a leafe for years; the copyhold 
i; determined, and the wife ſhall not have dower. R. Jon. 462. 


(K. 3.) Shall make Leaſes, 


A copyholder may make a leaſe for one year, without a li- 
cence. R. 2 Cro. 403. 9 G. 75. b. 

And thereupon may maintain an ejectment. Ao. 539, 569, 
128, Cont, Cro. El. 483. R. 4 Cs. 26, Meluich. Vide poſt, 
P. 3.) 

And, by ſpecial cuſtom, for three, nine, or twenty-one years. 
Kit, 102. b. 

Or, for life, and forty years after. Ao. 8. 

But a cuſtom, that the leaſe thall be void, if the leſſor dies, is 
good, R. Lit. 235. Hut. 101. 

Otherwiſe, if the leſſor alien. Per 2 J. J it. 235. Hut. 101. 

But a leaſe for ſeveral years, without licence from the lord, 
i; not good without a ſpecial cuſtom, Per 3 J. Mo 272. R. 
1 Brown 133. 

Tho' the leaſe be made without indenture, by parol. 1 Nel. 
507. J. 45. Cre. El. 499. Mb. 392. 

Tho' it be not in poſſeſſion, but commences in futuro. R. 
1 Nu. 507. I. 45. Cro. El. 499. Mo. 392. | 

Tho' the leaſe be for one year & fic de anno in annum for ten 
years; for this is a leaſe for ten years. R. 2 Ov. 301, 308. 
Vide poſt, (M. 2.) 

Or, for a year & fic de anno in annum, during the life of the 
ack for this is a leaſe for two years at leaſt. R. 1 Rol. 507. 
«55, 

Or, de anno in annum, excepting one day in every year. R. 
1 Rl. 08. J. 2. 1 Bul. 215. 2 Cro. 308. 

So, if a copyholder makes three leaſes together each for one 
year only, and each to commence 27 M. after the end of the 

former; 
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former; it is not good, for it is only a ſhift to evade the cuſſon. 
R. 1 Rel. 508. Il. 10. Cro. Car. 233. Fon. 249. 

So, if a copyholder covenants and agrees to make a leaſe {y 
ſeven years, and ſo from ſeven years to ſeven years, for fort. 
nine years; for this amounts to a preſent leaſe. 2 Med. 81, 

So a copyholder having licence to leaſe, ought to purſue hi 
licence; otherwiſe his leaſe is void. R. Cro. El. 395. 

As, if he has a licence to leaſe for two years, and he leaf 
for three years. Semb, Ow. 73. 

If he has a licence to leaſe for twenty-one years from Mi, 
laſt, and he leaſes for twenty-one years from 25 Dec. next. R, 
Cro. El. 395. 

If a copyholder in fee has a licence to leaſe for years, if hr 
ſo long live, and he leaſes for years abſolutely. Semb. Cro, E. 

462. 
J 80 copyholder having licence to make a leaſe for twenty-one 
years, cannot make two leaſes for that term; for he has ſatisfe 
his licence by one leaſe. R. Mb. 184. 
But a cuſtom, that a leſſee for life thall make a leaſe for th: 


life of another, is void. R. W. 8. 


7 So a leaſe by an infant of a copyhold ſhall be voidable, 
on. 157. 
What lord may grant a licence. Vide ante, (C. 3.) 

When a leaſe without licence, not warranted by the cuſton, 

or not purſuant to the licence, is a forfeiture. Vide 772 
M. 2.) 

8 But if a copyholder makes a leaſe by licence, the leſſee may 

aſſign without licence. 1 Rel. 508. J. 28. 

Or make an under-leaſe; for the lord by his licence has parted 

with his intereſt. R. 1 Rol. 508. J. 28. 

So, if the leſſor after a leaſe by licence, dies without heir, 
the leſſce ſhall have it for his term againſt the lord; for the l- 
cence is a confirmation of. the lord. R. Hut. 101, 2. 

So a leaſe without licence is good, between leſſor and leſſee, 

R. Ow. 18. Lat. log. 
And if a copyhold be to A. for life, remainder to B. in fer, 
and B. makes a leaſe for years by parol, and then A. and B. 
join in a ſurrender to the uſe of B. the leaſe commences preſent- 
ly. R. Cro. El. 160. 

If the lord licence his copyholder to make a leaſe of lands in 
the tenure of A. tho they are in the tenure of B. yet the licence 
is good, R. 2 Rol. 52. J. 20. 

If the lord licenſe his copyholder for life to make a leaſe for 
three years, if he ſo long live; a leaſe for three years abſolutely, 
is good : for a leaſe by a copyholder for life determines by his 


death, and therefore the condition annexed, being implied by 


law, is void. R. Ow. 73. Cro. El. (462.) Semb. 2 Cro. 437. 
Poph. 105. * 

So if he makes a leaſe for fewer years than his licence allows. 
R. 2 Cro. 437. K. Cro. El. 535. | 


If 


COPY HOL D. 


If the lord licenſe upon condition, the condition is void ; for 
he grants nothing, but only diſpenſes with the forfeiture. Per 
a F. Cro. El. (462.) Papb. 106. 

But a licence may be upon a condition precedent ; for till the 
condition is performed, it is no licence. Popb. 106. 

A leaſe from the huſband by licence, ſhall not be avoided by 
the wife, who claims dower by cuſtom for the leſſce is in un- 
der the cuſtom. R. 2 Cro. 36. | 

So, if a copyholder, after a leaſe by licence, forfeits his copy- 
hold; the lord ſhall not avoid the leaſe. Semb. Hab. 177. 

Or, dies withont an heir. R. Hut. 101. Pide fupra. 

If a copyholder by licence makes a leaſe for years, rendring 
rent, he cannot afterwards ſurrender the rent without a ſurrender 
of the reverſion. 1 Lev. 315. 

And if he grants the rent, and the leſſce attorns, the grantee 
ſhall not have debt for it; for he is not privy, nor has the rever- 
ſion. Semb. 1 Leo. 315. 

But the grant is good as a rent-ſeck. Per Gawdy, 1 Les, 315. 

A leaſe without licence, not warranted by the cuitom, is a 


forfeiture. Vide paſt, (M. 2.) 
But makes no difſleiſin to the lord. Lat. 199. 


(K. 3.) Copyhold ſhall deſcend contrary to the rules of the Com- 


mon Law. 


So, by cuſtom, a copyhold ſhall deſcend contrary to the rules 
of the common law; as, by the cuſtom of Burrough-Zngliſh to 
the youngeſt ſon. Kit. roz. a. | 

Or, to the youngeſt brother. id. 

Or, to the youngeſt daughter. 16:9. 

To the youngeſt ſon or daughter of the firſt wife, ſhe being 
eſpouſed when a virgin. Kit. 1c2. a. I Ver. 489. 

So to the eldeſt daughter only. ide Term Rep. 466.* 

To the eldeſt daughter for life, and after her death, to the 
next heir male of the father, who derives his deſcent by males, 
R. 1 Sid. 367. 1 Lev. 172, 293» 

And if, by cuſtom, the wife has free-bench and during her 
eſtate the eldeſt dies, the next daughter, being eldeſt at the 
death of her mother, ſhall have it. R. 1 Sid. 267. 1 Lev. 172. 

So, by cuſtom, 3 copyhold may deſcend to all the males; as, 
in Gavelkind, at Iſlington. Kit. 102. a. 

Or, to all the brothers. Bid. 

Or, to all the ſons, if the copyhold contains above ſive acres; 
otherwiſe to the youngeſt only. Hid. 

So, by cuſtom, if a man purchaſe Boolland, and Bondland 
mul & femel; it deſcends to the eldeſt ſon. 1 Leo. 56. 

So, if he purchaſe Boobland firſt, and then Bondland, both de- 
ſcend to the eldeſt : but if he purchaſe Zondland firſt, both de- 
ſeend to the youngeſt ſon. Bid. 

So, by ſpecial cuſtom, a copyholder for life ſhall name his 
Fucceſſor, R. 1 Rel. 562. J. 5. R. 4 Leo. 238. 1 Brow. 132. 
Otherwiſe, the lord ſhall have it. 1 Sid. 267. 

So, 
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So, by cuſtom, after the death of a copyholder for life, th, 
lord ought to admit his eldeſt ſon for life, and if he has no fon, 
his daughter. Adm. Mo. 788. 

[A ſingle admittance at a court leet and court baron, is ej. 
dence to prove the cuſtom for lands to deſcend to the youngeſt 
n« phew, tho” there is a preſentment that the cuſtom extends only 
to the youngeſt ſon, and youngeſt brother, and no farther, 
Doe v. Maſon, P. 10 G. 3. 3 Will. 63.] 

A cuſtomary of a manor, appearing to be of gre*t antiquity, 
and delivered down with the court rolls from ſteward to ſteward, 
tho' not ſigned by any perſon, is good evidence to prove the 
courſe of deſcent within the manor. 1 Term Rep, 406.* 


(K. 5.) The Lord ſhall appoint a Guardian, 


So, by ſpecial cuſtom, the lord ſhall name guardian to the 
heir of his copyholder, who is within age, the next of blood, 
to whom the copyhold cannot deſcend, Kit. 103. 4. Vide 
ante, (E.) 

Or, ſhall give the cuſtody to his bailiff, who ſhall render an 
account to the heir at his age of fourteen years. Kit. 103, 4. 
Dy. 302 b. in marg. 

Or, otherwiſe ſhall diſpoſe of it according to the cuſtom of the 
manor. 3 Lev. 395. 

As, by cuſtom, the lord may aſſign a copyhold to any one, 
during the infancy of the tenant, without account. Sent, 
1 Leo. 266, 

So, by cuſtom, the heir at the age of fourteen years may chuſe 
a guardian for himſelf. Kit. 103 a. | 

But a copyholder cannot diſpoſe of the cuſtody, by his teſtz- 
ment within fat. 12 Car. 2. 24. N. 3 Lev. 395. If there be 
ſpecial cuſtom, that the lord ſhall aſſign a guardian to his infant 
copyhoholder. X. in the ſame Caſe, Lut. 1190. 

If the lord, by cuſtom, appoints a guardian to his copyholder, 
ſuch guardian ſhall have debt, Sc. in his own name, for rent 
upon leaſe of the copyhold. Dy. 302. b.-in marg. 

And ſhall have egjefione ciſſtadigk. R. Cro. El. 224. 1 Lo 
328. Vide paſt, (P. 3.) | 

So, if a copyholder be a lunatic, the lord, by ſpecial cuſtom, 
may appoint a guardian, or committee of his cuſtomary lands, 
Adm. Hob. 215. Hut. 16. | 

So, if a copyholder be an ideot; for the king ſhall not have 
the cuſtody of his copyholds, tho f. prærog. regis gives to the 
king the cuſtody of all his lands. 4 Co. 126. Hard. 434. R. 
Dy. 352. 5. 

Or /urdus & mutus. R. 2 Cro. 105, 

And the committee ſhall hold againſt the prechein amy of the 
copyholder. Did. | | 

But ſuch committee ſhall not ſue in his own name, but in the 


name of the lunatic. R. Hit. 16. Hob. 215. 
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(K. 6.) Copyholder ſhall have Common. 


So, by ſpecial cuſtom, a copyholder ſhall have common within 
the waſte of the lord. 4 Co. 32. 4. Foifton, 

Or, in aliens ſolo. 4 Co. 32. a. 

So, by cuſtom, he may have ſole paſture in the waſte of the 
lord. K. 2 Sand. 327. Pal. 16. Dub. Jau. 255. 

And may claim ſole paſturage for his cattle, tho" not /event and 
eachant. Re Pol. 20. 2 Sand. 327. 

But he can have common only tor his cattle /evant and couchant. 
Adm. 2 Sand. 327. f f 

8o he may licenſe a ſtranger to put his cattle into ſole paſture, 
R. 2 Sand. 327. Pol. 23. 

But not into common. Adm. 2 Sand. 327. 

So a ſingle copyholder may alledge a cuſtom to have common 
within the waſte of the lord. XR. 4 Co. 32. a. 

So, by ſpecial cuſtom, a copyholder may have eſtovers, or 
other profit within the waſte, or woods of the lord. 4 Co. 32. a. 
> [A copyholder in fenny lands may be intitled to dig the 
lord's ſoil for turf. Dean of Ely v. Warren, T. 1741. 2 At- 
tyre 189. ] 

[Common of turbary cannot belong to an occupant. id.] 

And tho' the lord ſells his waſte, and afterwards grants a 
copyhold, the copyholder ſhall have common. 1 Brow. 231. 
Vide pot, (K. 7.) | 

But if the lord enfeoff his copyholder, who has common 
by cuſtom, whereby the copyhold is deſtroyed, he ſhall not have 
common; for it is gone. R. 1 Sal. 170. 

So, if he confirm the eſtate of the copyholder cum pertinentiit. 
R. 2 Cro. 253. 1 Bul. 2. Tel. 189. 1 Brow. 20g. 

So, if the lord by deed grants the freehold of a copyhold, to 
which eſtovers belong, to his copyholder, with all lands and he- 
reditaments appurtenant, or uſed with it; the eſtovers are de- 
{troyed. R. 2 Cro. 253» Mo. 667. 2 Brow. 211, 

So, if the lord grants the freehold of a copyhold, to which 
common belongs, with all profits and common appurtenant; the 
grantee thall not have common, for it was appurtenant to the 
cuſtomary eſtate, not to the freehold, R. 2 Rol. 61. I. 5. D. 
cont, 1 Bul, 2. 

Tho' the grant was only for years. R. 2 Rol. 61. J. 10. 

Yet, if a copyhold to which common belongs eſcheats, and the 
lord, by deed, grants it with all common appurtenant, or uſed 
with it; the grantee ſhal! have common, for it amounts to a 
new grant, tho' the antient common was extindt. R. Cre, 
El. 794. 2 And. 169. 

50, if a copyholder has common out of the manor, and 


be enfranchiſed, his common remains, for it belongs to the land, 
1 Sal, 170. 


(K. 7.) 
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(K. 7.) Shall take Trees. 


So, by ſpecial cuſtom, a copyholder in fee may cut down 
trees, and fell them at his will. K. 1 Rol. 560. J. 25. Cm. 
Car. 221. Dal. 8. Ney 2. 

So a copyholder for life, who by cuſtom names his ſuc- 
ceſlor ; for he has quaſi an inheritance. R. 1 Rl, 560. l. 25, 
1 Brow. 132. 2 Brow. 87. Ney 2. 

Where a copyhold is granted for three lives to a man and his 
heirs, and he has no power of compelling the lord to renew on 
the falling in of the lives, he cannot cut timber growing on the 
eſtate. 2 Term Rep. 746.“ 

And one ſingle copyholder may preſcribe to have power to cut 
trees. R. Cre, El. 353. 4 Co. 32. 

But a copyholder for life merely cannot down and fell ; for 
ſuch cuſtom, that a copyholder, who has not any intereſt but for 
life, may cut down trees at his will, is void. R. 1 Rv. 560, 
J. 30. Adm. 3 Bul. 81. K. 2 Cro. 29. R. Cro. Car. 221. R. 
1 Bul. 158. 2 Brow. 85. Ney 2. Fon. 245. 

Or, that every copyholder may cut. Vin. 1. 

So, a cuſtom, that a copyholder may pull down houſes, is 
void. D. 1 Bul. 5 1. | 

So, by ſpecial cuſtom, a copyholder ſhall take houſebote, 
hedgebote, cartbote, & c. R. Ov. El. 5. Adm. 1. 812. 

So it ſeems, without a ſpecial cuſtom. Per Holt, Sal. 638. 

And if the lord cut down trees where by cuſtom the copyholder 
ſhall have the lops; an action upon the caſe lies againſt the lord, 
R. 1 Rol. 196. 1 Brow. 231. 1 Rol. 108. J. 10. 

Or treſpaſs. Per cur” inter Aſbmede and Ranger, R. 12 W. z. 
{ Reported Comynss Rep. 71. Sal. 638. Ld. Ray. 551. But 
reverſed in Parl. Sal. 638. Ld. Ray. 551.) R. 1 Leo. 272. 

So, if the lord bargains and ſells his trees, and the bar- 
gainee cuts them down, an action upon the caſe lies againſt 
the bargainee. R. 1 Brow. 231. 

So, if the lord demiſes the manor for years, except the 
trees, and the leſſee grants a copyhold ; the copyholder ſhall 
have the lops of the trees, for they are parcel of the manor, 
R. 1 Brow. 231. 

Otherwiſe, if the leaſe was for life; for then they are fe- 
vered from the manor. id. | 

So, if a copyholder for life does waſte, and cuts down trees, 
Sc. he in remainder ſhall have an action upon the caſe, Dub. 
3 Lev, 131. 

So, if a ſtranger cuts down trecs upon a copyhold, the co- 
pyholder ſhall have an action upon the caſe for the loſs of 
ſhade, fruit, c. tho' it was not the cuſtom for him to take 


the trees. 3 Lev. 131. : 
So, the lord alſo, for the prejudice to his inheritance. 


3 Lev. 131. Vide action upon the caſe for Migſeaſance, (A. va 
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So the lord may have treſpaſs. 2 Rol. 55 1. l. 50. 

So a copyholder ſhall ave treſpaſs quare clauſum fregit & ſucci- 
dit. 2 H. 4. 12. 4 Co. 21. 5. | 

8o, where there is not a ſpecial cuſtom for the copyholder to | 
cut, the lord may cut, and the copyholder has no remedy againſt 
kin; tho! he be copyholder for life, and pleads that he has not 
ſufficient for repairs. R. cont. in B. R. and Exch. but reverſed in 
Parl. Sal. 638. (Ld. Ray. 551.) 

So the lord may grant all the wood. 

And if he grants to a copyholder, the benefit does not merge 


in his copyhold. 1 Ver. 22. 


(K. 8.) Shall render his Services, 


A copyholder ought to do his ſervices to the lord. 42 Ed. 3.25.6. 
When a denial of ſervices is a forfeiture. Vide pot, (M. 4.) 


Tenant by copy ſhall do fealty. Co. L. 63. 

When a freeman does fealty he ſhall put his right hand upon the (xk. , 
book, and ſhall ſay, 7 /ball be faithful and true unto you, and faith Fealty. 
60 you ſball bear for the lands which I claim to hold of you, and 1 fhall 
lawfully do to you the cuſtoms and ſervices, which I ought to do at the 

terms aſſigned, fo help me God; then he ſhall kiſs the book. By the 

. 17 Ed. 2. Lit. S. 91. | 

But a villein ſhall ſay, 1 from this day forward ſball be to you true 

and faithful, and ſball owe you fealty for the lands that I hold of you 

in villenage, and ſball be juſtified by you in body and goods. So help 

me Gad. By the ft. 17 Ed. 2. Raft. Co. L. 68. a. 

Tenant by copy ſhall do fealty in perſon ; for he cannot ſwear 

by attorney. 9 Co. 76. G. L. 68. a. 

But the ſteward may take fealty for his lord. Lit. S. 92. 

Or, the bailiff. bid. 


A copyholder ſhall render rent. 
And if the copyhold comes to the lord by eſcheat, c. he may k. 10.) 
make a grant of it, rendring a greater rent. Per Lea, 2 Rol. 236. Neut. 
But if a man by deed demiſes a copyhold and free-land, rend- 
ring rent; the whole rent ſhall iſſue out of the free-land, for 
the leaſe without licence is void as to the copyhold. . Per 
Dy. Mo. go. 
90, if a copyholder ſurrenders, rendring rent; the reſervation 
of rent is void. Dy. Mp. 35 2. 
And if the lord, upon a ſurrender makes an admittance, rend- 
ung a greater rent, the refervation is void. 2 Rel. 236. 


So, by cuſtom, a copyholder, ſhall be bound to pay a relief to (K. 11.) 
lis lord, either by tenure, or reſervation. Ju. 133. *Vide Relief. 
12 Gare 2. c. 24. f. 6, 6, 7. 

In, by cuſtom, it may be but 1 d. tho' the rent be 105. 

ts 10J, a. 

Or, a moiety of the rent upon a deſcent, and as much upon a 
purchaſe, Kit. 103. ds 


So, 
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So, by cuſtom, a relief may be due upon alienation, Lat, gs, 

And a deviſe ſhall be an alienation. R. Lat. 95. 

So, every freeholder, who has land by deſcent within a marq 
being of full age, ſhall pay a relief. Lit. S. 112. 
OY being of any age, if he does not hold by chivalry. Kit. 1,6, 

„I. 91. : | 

So, if he dies, his heir being within age, and in ward to the 
king for all his land, at full age he ſhall pay a relief to the ola 
lord. R. 2 Cre. 28. 

So, if the eldeſt ſon dies before entry, whereby the young 
enters, he ſhall pay two reliefs. Kit. 146. 

If a tenant enfeoffs his heir, and dies before the lord acceyy 
him, the heir ſhall pay a relief. Hid. 

If the heir after his anceſtor's death enfeoffs B. of when 
the lord accepts rent; yet he ſhall pay a relief. R. C.. 
EI. 885. 

But if he dies, his heir being within age, and the lord refuſs 
the ward, he ſhall not have relief. Semb. 2 Cro. 28. 
$0, if one parcener dies, his heir being of full age, no relie 
ſhall be p:id ; for all the parceners are but one tenant to the lu, 
and a relief cannot be apportioned, K. 3 Leo. 13. 

So, if upon a grant in fee farm no rent be reſerved, or the ful 


value; no relief thall be paid. Mo. 168. 


So, he, who is in by purchaſe ſhall pay no relief. Kt. 146, 

So an heir, by deſcent, of a reverſion after an eſtate for lit, 
ſhall not pay a relief, till the reverſion falls in. Kit. 146. b. 

So a tenant by fee-farm ſhall pay no relief. id. 

So none ſhall pay, except the true tenant in fee. Keil. $2. 

The lord ſhall diſtrain for a relief, and ſhall not have debt far 
it. Co. L. 83. | 

But his executor or adminiſtrator ſhall have debt, and ſha!) na 
diſtrain. CG. . 83. 6. 


If a copyholder refuſes payment of his rent due, upon a pes 
ſonal demand, it is a forfeiture. Vide pot, (M. 4.) 

So, if a copyholder ſurrenders the reverſion after a leaſe v 
A. who is admitted; the aſſignee ſhall have covenant againſt the 
leſſee for non-payment of the rent, within . 32 H. 8. 34 
R. cont. 2 Cre. 305. Yel. 223. Per Hob. 178. Dub. (n 
Car. 25. D. cont. Cro, Car. 44. K. acc. 3 Leu. 327. Vit 
pat, (N.) R. acc. 1 Sal. 185. Sho. 285. Skin. 305. 

So he ſhall enter for a condition broken within the fant 
ft. 32 H. 8. 34. Semb. 3 Lev. 327. 

So the reverſioner may diſtrain for rent, without attornment d 
notice. R. Ray 18. R. Pol. 142. 1 Lev. 40. 

So, if A. makes a leaſe of a farm, part copyhold, and pa 
freehold, rendering rent, and afterwards aſſigns the reverſion if 
grant and ſurrender to B. the rent ifſues out of both, and 5. 
ſhall have debt againſt the leſſee or his aſſignee. R. C,. 
El. 606, 622. 


90 


e. or 


80 a copyholder ſhall do ſuit at the court of his lord. 
And he ought to do it in perion, and not by attorney; for 
he is not within the f. of Merton, 20 H. 3. 10. 2 Inft. 100. R. 


1 Leo. 104» : 
go he cannot do perſonal ſervices by attorney. 1 Leo. 104. 


But a copyholder may compound with the lord pro ſecta relax- 
anda, Kit. 74+ 


So a free-man may do ſuit at the lord's court, 
But by ff. Marl. 52 H. 3. 9. a free-man ſhall not be dif- 
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(K 14.) 
Suit of 
court, By a 
cop holder. 


(K. 14.) 


trained to do ſuit, if he is not bound to do it by his feoffment or x Ac 


preſcription. 

And by the ſame ſtat. if land, which ought to do ſuit, deſcends 
to parceners, ſhe who has the part of the eldeſt, ſhall do ſuit for 
all, $n4 the others ſhall make contribution. 

So by the ſame ſtat. jointenants or tenants in common ſhall do 
but one ſuit for all the land. 2 It. 119. 6 Co. 1. 6. 

So a feoffee of the eldeſt's part ſhall do ſuit for all the parce- 
ners. 2 Ii. 119. 6 Co. 1. 5. 

So tenant by the curteſy. 2 It. 119. 

And a woman may be a ſuitor at a court baron. Bid. 

But where the free-ſuitors are judges, a woman ſhall not 
be judge there. Jbid. 

But none ſhall do ſuit, when he is in ward of the king, or his 
committee. F. N. B. 158. A. 

Nor, tenant in dower, of lands in ward of the king. F. 
N. B. 158. B. 

Nor, the leſſee of the king, of lands eſcheated or forfeited. 
F. M. B. 159. A. | 

So tenant in dower, of any land, ſhall not do ſuit; if 
the heir has ſufhicient to be diſtrained for it in the ſame county. 
hid, 

So, if the lord purchaſes part of the land, the whole ſuit is 
gone; for he cannot have, nor make contribution. 2 IH. 120. 

So, if parcel deſcends to the lord. Ibid. Semb, 

Yer if a tenant enfeoffs another of parcel, every one ſhall do 
ſuit; for the ſervice being intire ſhall be multiplied. Vide 
2 Infl. 119. © Co. 1. 6. 

So, if land deſcends to parceners, where the king is lord, 
all ſhall do ſuit; for they are not within the /. of AAarl. F. 
M B. 159. C. 

And this aſter partition, or before. F. N. B. 159. C. 


By the ff. of Merton, 20 H. 3. 10. every freeholder may 
do ſuit by attorney at the hundred, court baron, c. 

But he ought to make an attorney under his ſeal, 2 1». 100. 

And if the ſteward does not allow his attorney, he ſhall have a 
writ de attorn ito allacando. 2 Lift. 100. 

And upon that an alias, pluries, and attachment, if the refuſal 
be continued. Kit. 74. 4. 

— attorney ſhall do the ſame ſuit as the freeholder ought, 
2 N. 100, | 
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But he cannot be a judge as the frecholder is; for no act en 
be done in a judicial capacity, by attorney. 2 Ii. 100.—(, 
Per Holt; for the ſtat. makes no difference, wter Hunt ang 
Burn, H. 1 Ann. 1 Sal. 341. Aud therefore, a fine in anting 
demeſne before an attorney of the ſuitors is good. K. int, Huy 
and Bourn, H. 2 An. 1 Sal. 340, 1. 


=. 


(K 16.) Every one of the age of twelve years ought to do ſervice, 
Suit real. at the tourn or leet, and take an oath to be loyal, Sc. C, 
a 
3 68. b. | 
Cletks, and women were not exempted by the common lay, : 
2 Inſt. 121. 


And every perſon is reſiant within ſome leet. 

And a perſon not reſiant may be bound to do ſuit at the leet, 
| t 
Sal. 604. | 

But by the common law, perſons having cure of ſouls were 
exempted, 2 Int. 121. V. N. B. 160. C. 


5 . : 4a ” . . n 
And by the %. Marl. 52 H. 3. 10. archiepi/iopi, ehiſcrpi, he 
bates, priores, comites, barenes, viri religizh, & multeres, 0 


And by the equity of this ſtatute, ail ecclefiaitical perſons, fe- 
cular or regular. 2 It. 121. 

50 tenant in antrent demeſne ſhall not be diſtrained to do ſuit at | 
the leet, or ſheriff's tourn. F. N. B. 161. C. 
This ſuit ſhall not be done by attorney; for it is not within the 
ft. of Merten, 20 H. 3. 10. 2 Ii. go. 


But by the /. of Marl. 52 H. 3. lo. a man having land in tuo ? 
leets, ſhall do ſuit only where he is converſant, i 
If his houſe be within two leets, he ſhall do ſuit where his bed h 


is. 2 Infl. 122. 
If his family is within two leets, he ſhall appear, where he i 
commorant. id. 
And the ſervant fhall be ſaid to be reſiant, where the matter is, 
Kit. 33. be 
(K „ Tor ſuit-ſcrvice the lord may diſtrain. 2 Ii. 118. 
Remedy tor For ſuit by parceners before partition, the lord may diſtrain 
duit, any of them to do ſuit. #, N. B. 159. E. 
So, after partition; but then the others ſhall have a writ 1 
againſt the eldeſt parcener to do ſuit, and the ſhall hate a 
writ de contributione facienda again's thoſe who refuſe contribu- t 
tion. 2 I, 119. | 
But a writ % contributione facienda does not lie before partition; 
tor it is not within the /. of Marl. 9. 2 Inſt. 119. 
Nor in the caſe of the king does it he, before, or after 
partition; for the . Marl. 9. does not extend to the king's 0 
courts. id. J 
So for ſuit of joint-tenants, the lord may diſtrain each. Lil. 
But if one does ſuit, he ſhall not have a writ de contributiane K 
Hacienda againſt the others; becauſe the poſſeſſion is intire, Did. 
So for ſuit by tenants in common, the lord may diſtrain either, t 
and he ſhall have a writ de cortributione facienda. 2 Ii. 119. 


by 
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By f. Marl. 52 H. 3. 2. the lord ſhall not diſtrain for ſuit- 
fervice out of his fee, 2 1%. 104. 

And for ſuit real, the lord ſhall not diſtrain, but there ſhall be 
an amerciament. 2 Inft. 118, 

And for ſuit of court the lord ſhall not have a writ ad ſedtam 
in curid ſud faciendam ; becauſe he may diſtrain. Qu. F. N. 
B. 158. D. 

If the lord diſtrains for ſuit-ſervice, when it is not within 
a charter of feoſfment, by /. Marl. g. the tenant thall have a 
writ contra formam fe;ffamenti. J. N. B. 163. | 

Which lies only for the ſeoſfee and his heirs, againſt the 
feoffor and his heirs. F. N. B. 163. C. 

If the lord diſtrains parceners, joint-tenants, C. contrary to 
the f. Muri. 9. the tenant ſhall have a writ upon the ſtatute de 
exineratione ſect. F. N. B. 159. 

So, if he diſtrains a ward of the king, or any one who ought 
not do to ſuit. F. N. B. 158. 

So, if the lord diſtrains perſons to come to his leet, who are 
exempted by the /. Marl. 10. they ſhall have a writ upon this 
ſtatute for their diſcharge. F. N. B. 160. 2 Lift. 121. 

So, if he diſtrains any, who are exempt from ſuit to the leet, 
by the common law, they ſhall have a writ, that he do not 
düſtrain them. F. N. B. 161. C. . 

But for ſuit of court, the tenant ſhall not have a writ of attach- 
ment, but only after a writ that the lord ſhall not diſtrain him, 
if he be diſtrained when he ought not by the common law ; tho” 
if he be diſtrained when he ought not by any ſtatute, he ſhall 
have an attachment at firſt. T. N. B. 160. B. 


Heriot is the beſt beaſt, or other thing, due to the lord upon (K. 18.) 
the death, or alienation of his tenant. wg 
But the lord ſhall have that which he chooſes for the beſt, tho' 


it be the worſt. Hob. 60. 


Heriot may be due by tenure, which is heriot-ſervice, or by (k. 19.) 
cuſtom. Heriot ſer- 
vice. 


Heriot-ſervice is due only upon the death of a tenant in fee. Mpen due. 
D. 21 H. 7. 13. a 

Yet it may be reſerved upon a leaſe for life, after the death of 
tenant for life. R. Lut. 1367. 

90, if a leaſe be to A. for life, afterwards to B. for life, re- 
mainder to C. for life, an heriot may be reſerved after the death 
of each of them. 2 Sand. 167. 

So, if a leaſe be for years, if two lives continue, it may be re- 
_ after the death of each life. 2 Sand. 165. R. Lut. 1367. 

inch 47, 57- 

If tenartt by heriot-ſervice aliens parce!, the heriot ſhall be mul- 

tiphed. Fitz. Heriot 1. 

And if the lord be ſeiſed of a heriot by the alience; it con- 

tnues, though the tenant re-purchaie this parcel. Did. 
* But 
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(K. 20.) 
How re- 
covered. 


7 By ſeizure, 


(K. 21.) 
By diſtreſs. 
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But à heriot is not due, if the tenant at his death hal 
no beaſts. Semb. Hob. 176. Hut. 4. Dy. 199. 

Nor is it due of the goods of cęſtuy que truſt, but of hin 
who has the legal eſtate. 1 Ver. 441. 

Heriot-ſervice is of the nature of a rent. 2 Sand. 166, 

And therefore ſhall go with the reverſion to the heir. Bid, 

Or, to the grantee of the reverſion. 1bid. 

So, if there be a leaſe for lives, rendring rent, and an he. 
riot upon every death, and afterwaras the manor is leafs 
for years; the heriot goes with the reverſion to the leſſe 
R. Win. 47, 57. 

So, if a leaſe be for 99 years, if two lives ſo long continue, y 
commence after a death, ſurrender, &c. of a former leaf, 
reſerving an licriot after the death of each life; if either dis 
before the leaſe commences, no heriot ſhall be paid. R. per h 
F. Keeling cont, 2 Sand. 166. 1 Sid. 437. 1 Vent. 91. 1 Lev. 289 
2 Keb. 677. | 

So, for the laſt life no heriot can be ſeiſed, or levied by 
diſtreſs, but only by action upon the contract; for by his deat 
the term is determined, Dub. Lut. 1368. 


Heriot-fervice may be ſeized, Cont. per Frowieh, Kel. 8, 
a. 84. 4. R. acc. Pl. Com. 96. R. acc. Mo. 540. Cro. El. 500. 
R. cont. Bend. pl. 47. K. cont. 1 And. 299. Acc. Bro. Heriat 2. 

So, an heriot due by reſervation ; for that is an heriot-ſervice, 


Dub. Lut. 1367, 8. | 


And the ſeizure may be out of his fee. 6 Ed. 3. 36. a. N. 
Tut. 1367. Bend. pl. 47. Vita. Heriot 5. R. 1 Sal. 356. 

And, by a ſtranger to the uſe of the lord. Per Keble, 2 H., 
15. 6. | | 
4 if the heriot be eloigned, the beaſt of another, remain 
ing within his fee, may be diſtrained or ſeized. Per Char, 
27 A. 24. —Per Cur. Kel, 167. a.—It may be diftrained, but 
not ſeized. Cro. Car. 260. 

So, if an heriot be ſold, it may be ſeized in the hands of de 
vendee, unleſs the ſale was in market overt, Kit, 134. b. 

But, generally, the beaft of another may not be ſeized for at 
heriot. 1 Ed. 3. 6. a. D. Cro. Car. 260. % 

So, if upon a leaſe for three lives there be reſerved for an 
heriot upon the death of each, Hit or their beſt beaſt, and the lea 


be aſſigned, and then one of the lives dies; the beaſt of the ab 


ſignee cannot be taken. K. 2 Rol. 45 1. J. 30. Lil. 1368. 
So, upon a reſervation of an heriot, the beaſt of another upon 


the land cannot be diſtrained. Dub. 3 Med. 231. Lut. 130% 


So for heriot-ſervice a man may diſtrain, for it is a ſervice a. 


-nexed to the land. Per two J. 8 H. 7. 10. 6. Pl, Com. 96. 4. 


Cro. Car, 260, Bro. Heriot 2 
And may diſtrain the cattle of another continuing upon the 
land. Cro. Car. 260. Bro. Herict 6. Vide ante, (K. 20.) lo 


* 
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In arowry for heriot-ſervice, he ought to preſcribe, that he 
and all thoſe whole eitate, c. ought to have an heriot upon tlie 
death of every tenant. 21 H. 7. 13. a. 15. 4. | 

And he ought to ſhew, what land he holds in particular. 


21 H. To 16. 4. 
And alledge ſeiſin in himſelf, or in his anceſtor. 6 Ed. 3. 36. a. 


Per 3 J. 14 H. 4. 5. 4. 

And ſhew, whether the heriot be a beaſt or other thing. R. 
Hob, 176. Hut. 4. | 

It is ſuſficient if it be alledged, that he died his renant, with- 
out ſaying, that he died ſeiſed. Per Cur. 44 Ed. 3. 13. 4. 

And in avowry for an heriot, he need not ſhew for what beaſt, 
or, of what value. R. Cro. Car. 260, Fon. 300. 

And if he avow for ſeveral heriots, it is ſufficient to ſay, that 
he took them nomine heriotor” generally. R. 1 Bul. 102. . 

But an avowry, that every tenant at his death hath uſed to pay 
an heriot, is repugnaat and bad. 21 H. 7. 13. a. 15. a. 

So an avowry without alledging ſeiſin of the ſervices, whether 
it be rent ſervice, or not, or upon the death of what tenant it is 
due, is bad. Bend. pl. 119. 

So, for an heriot upon reſervation of the beſt beaſt, or 5 J. at 
election, the leſſor, or at leaſt his bailiff cannot diſtrain for the 
belt beaſt, till a demand, or election made. D. Lit. 35. 

So a diſtreſs for an heriot cannot be out of the manor, 
1 Sal. 356. 

The property of an heriot-ſervice is not veſted in the lord till 
diſtreſs, or ſeizure, 8 H. 7. 10. 5. Semb. that it was veſted be- 
iore, otherwiſe he could not ſeize. Pl. Cm. 96. a. 

Seizure of an heriot- ſervice, due by antient tenure, may be 
out of the manor. Per Holt, Sho. 81. 

Otherwiſe, of an beriot reſerved by deed. Sho, 81. R. 
eint. Lut. 1367. 

Heriot-ſervice ſhall be extinct by unity of poſſeſſion. 14 H. 4. 
5. % Bro. Heriot 8. 

So, if the lord purchaſes parcel of the land. Co. L. 149. 6. 
R. 8 G. 105. 2 Brewnl. 294. 

So, if a tenant makes a ſettlement upon his ſon in mar- 
nage, it avoids the heriot, and is not fraudulent within . 
13 El. 5. R. 2 Brownl. 187. 

But by Pf. 13 Hl. 5. a feoftment, &c. or conveyance of lands, 
Cc. of an intent to defraud, Sc. of heriots, c. as to the 
perſons ſo defrauded ſhall be void ; and the perſon, party to 
ſuch conveyance, Cc. who ſhall wilfully put in ure, Cc. the 
lame, ſhall forfeit a year's value of ſuch lands, and the whole 
ralue of ſuch goods, Qc. 

And upon this an action lies for the lord gui tam, &c. for 
al goods aliened to defeat him of his heriot, tho' other lords 
are alſo defeated z and the plaintiff ſhall recover only the va- 
lue of his heriot. Senb. Dy. 351. ö. | 

So, if tenant by heriot-ſervice enſeoffs A. of part; the ſervice, 


g intire, ſhall be multiplied, and not extinct. R. 8 Cs. 106. 
O 3 And 
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And if the lord afterwards purchaſes the part of the feoffer, 
the heriot-ſervice due from AH. is not extint. R. 8 Co. 106, 4. 


RES i, = SW 


(K. 22.) $0, for an heriot reſerved upon a leaſe, debt lies. 2 Sand, 167 
By action. 


Vide poſt, Or, covenant. 2 Sand. 165, 7. 
(X. 26.) 
(K.23.) So an heriot may be due by the cuſtom of a manor, upon the 
3 death of every tenant of an eſtate of inheritance, 
Wucn due, If ke dies his tenant, tho' he does not die ſciſed. Kit. 134, 6, 
Bre. Heriat I. 
So, upon the determination of an eſtate for life, tho? the eſtats 
has not continuance afterwards. 21 H. 7. 15. b. Kel. 30. 
Kit. 133. Bro. Heriot 5. 
Or, upon the determination of an eſtate for years. Kel, 8d, 
21 H. J. 1. 
Or, at will. 2 Baul. 196. 
So, by cuſtom, it may be due upon the ſurrender, or alicna. 
tion of the tenant, Aim. 3 H. 6. 45. 5. Kit. 134. ö. 
So, by cuſtom, it may be due upon death of the head of 
a body politick. D. Long. 5 Ed. 4. 72. 6. 
So it may, be upon the death of ſome tenants, tho not upon 
the deaths of others within the ſame manor. Ki. 1 34. 6. 
So, if a man dies tenant of ſeveral heriotable tenement, 
he ſhall pay ſeveral heriots. Kit. 134. a. 
And it a tenant enfcotts ſeveral parts of heriotable lands, each 
ſhall pay an heriot; for they ſhall be multiplicd. 6 Co. 1. 4. 
If land eſcheats, &c. and afterwards is re-granted, yet an 
heriot thall be due upon death ; for heriot-cuſtom is not extinft 
by unity of poſſeſſion, 14 H. 4.5. a. Per Huff, 8 H. 7. 11. a. 
But the reporter makes a quatre. Per 2 F. acc. 2 Breꝛonl. 205, 6. 
If a tenant ſurrenders to another, and dies before the ſurren- 
der is preſented; an heriot ſhall be due. K. 135. a. 
So, if a copyholder be difſeiſed, and dies before re-entry; fer 
he is tenant in right. Per Bei 4j, 2 Rol. 72. I. 35. 
So if a tenant enfeoffs the lord of part of heriotable 
land; the 1 ſhall not be extin&t, 8 G. 106. 5. 
2 Brownl 295, 6. 
And an heriot ſhall be paid before a mortuary. C. 
FA 185. 3. 
And, tho' a teſtator deviſes all his goods. Bid. 
So, by cuſtom, ſo much money may be due, Ic heriot!i, and 
not a beaſt, Kit. 103. a. 
Or, the beſt chattel. 
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(K. 24.) But if an heriot be due upon the death of every tenant, and 
Whea not, — land be granted to joint-tenants, no heriots ſhall be paid upon 
| he death of one, till the deaths of all the joint-tenants, without 
a * cuſtom; for all are but one tenant, 24 Ed. 3. 72-6 

Tr. 25 Ed. 3. pl. 3. Bro. Heriet 4. Fitz, Heridt 3, 5. 
50, if a feme covert dies tenant of heriotable land, no heriot 


{l:all be paid; for ſhe has no OO "5 
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So, where by cuſtom a corporation pavs an heriot upon 
the death of the head, if a prior has ſuch land and dies, he 
ſhall not pay an heriot; for he has no goods. MK. 134. a. 

go a cuſtom to pay an heriot upon the death of every ſtranger, 
who dies within the manor, is not good. 4 Med. 321. Dy. 71.6. 
in margs R. Cro. El. 725. 


By the death of the tenant the property of an heriot-cuſtom is 
reſted in the lord immediately. 

And therefore, the lord may ſeize an heriot-cuſtom, but not 
diſtrain for it. Per 2 J. 8 H. 7. 10. . 27 Af. 24. Per Cur. 
Kel. 167. Bl. Com. 06. a. 

And he may ſeize in any place. Kel. 82. a. 84. 3. Per Holt, 


$ho. 8 1. 1 Sel. 356. 
But he cannot ſeize the beaſt of another. 3 H. 6. 45. b. Cro. 


Car. 260. 

And a cuſtom to take the beaſt of another upon the land, if 
the heriot be eloigned, is void. R. Dy. 199. ö. 2 Hrotoul. 9o. &. 
Af. 16. Bend. pl. 147, 293. 

So, if the lord ſeizes the worſt beaſt, for the beſt, he muſt be 
content with his election, and cannot afterwards ſcize another. 
Ara. Heriatt 11. Hob. 60. 


So if an heriot be eloigned that the lord cannot ſeize, he may 
have detinue againſt him who detains it; for the property was im- 
mediately in him. Bro, Herict 6, 90. 

But he cannot diſtrain for an heriot-cuſtom ; for the propercy 
being in him, a prefcription to diſtrain for his own goods, is 
n. t good. Bro. Herr 2, 6, 7. 

$0 he cannot preſcribe, th; at every tenant ought to pay an heriot 
after his death, but, that alter a death he ought to have, . X. 
21 H. 7. 13. 4. 15. 


If the lord grants the freehold of his copyholds, or of a parti- 
cular copyhold in fee, or for years; the heriot ſhall be mY (if 
the land be heriotable) to the grantee. Fide ante, (B. 2 

But if the grant be of the freehold to A. tor the life of 4 co- 
pyholder, and afterwards to the copyholder himſelf for years, 
who aſſigns the term, and then dies; the heriot thall not be paid 
to the aſſignee, for he was not lord at the time when it happened. 
R. 2 Rol. 72. J. 20. 

In replevin, or treſpaſs, if defendant avows or juſtifies for he- 
not-ſervice, he ought to alledge ſeiſin of the land, of whom the 
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(K. 28.) 
How it hne 
he recovers 
ed. By 
ſeizure, 
Vide ante, 


(K. 20.) 


[(K. 26) 
By action, 
Vide ante, 

(K. 22.) 


(K. 27.) 
To wha! 
lord it ſhall 
be paid. 


manor is held, and by what ſervices. 8 Co. 103. Hide Plead- 


er, (3K. 15 LO 9 

do for heript-euſtom, he ought to alledge ſcifin, cuſtom, death, 
and ſeizure of the heriot. Lit. 1310. Vide Pleader, (3 K. 28. ) 

And it is not ſuſſicient to alledge a cuſtom to take the beſt beait, 
without ſaying, pro Herioto, vel, nomine heriati, Dy. 199. b. 

90 the ſeizure ought to be alledged, pro heriotoa, vel, nomine te- 
ruti, Dy. 199. 5. Semb. cont. where the on Non was ſhewn or 
cee of demurrer, yet the plea was held god. Win. Ent. 63. 
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COPYHOL D. 


(L) Copyhold, how deſtroyed. 


| a copyholder takes a feoffment from the lord, of his cut. 
tomary land, the copyhold is deſtroyed. 4 C. zu 
French. | | 

So if he takes a leaſc for life, or for years, the copyhold is de. 
ſtroyed for ever. R. 4 Co. 31, French. Vide ante, (B. 3.) Sent, 
Lat. 213. 

Though the leaſe was by pars/. 4 Co. 31, 1 Ml. 408. 
' 7 

So if the lord makes a leaſe of cuſtomary land, and the 
leſſce aſſigns his term to the copyholder, the copyhold is de- 
ſtroyed for ever. R. 2 GG. 17. a. 1 Rl. 5 10. J. 30. R. Me. 18;, 
x Leo. 170. | 

50 if the lord leaſe a copyhold for half a year, or any time cer. 
tain. 1 Rol. 498. J. 50. Vide ante, (B. 3.) 

So if he makes a feoffment, leaſe for life, Qc. of a copyhold, 
i Ver. 458. Vide ante, (B. 3.) 

Tho' he enters for a condition broken, the feoffment being upon 
condition. R. 4 Co. 31. 

So if the king grants a leaſe of land demiſed by copy, and af- 
terwards grants the reverſion to another in fee, and the leflee 
aſſigns to the copyholder, the copyhold is deſtroyed. R. 
1 And. 191. 

50 if tenant in tail of a copyhold, remainder to him in fee, 
purchaſes the freehold, and then makes a bargain and fale to 
A. the iſſue in tail ſhall not avoid it. R. 1 Fer. 393. *3P, 
V. g.“ 

*So, alſo, it ſeems if the remainder in fee be in another, and 
the tenant in tail purchaſe the freeho!d and die without iſſue, the 
remainder-man ſhall not be intitled to the copyhold. Sem, 3 . 
N. to. in the notes. 

So if a copyholder takes a leaſe of a manor, his copy - 
hold is extinct; but it may afterwards be regranted by 
copy. Vide ante, (B. 3.) R. 4 Co. 31. 5. Cont. per Shute, 
Save 70. 

So if a copyholder ſues execution upon a ſtatute, and has the 
manor in execution, his copyhold is gone. Cont. per Mun uud, 
who ſays, that after the debt levied, the cuſtomary intereſt re- 
mains. Sav, 70. 

So if a copyholder by deed ſells his copyhold to the lord, his 
eſtate is extinct z but may. afterwards be regranted by copy. X. 
Hut. 65. Jon. 41. 

Fo mf the lord was only leſſee for years of the manor. R. 
Hut. 65. a 

So if a copyholder by deed releaſes his copyhold to the lord, 
tho” it be not of the nature of a releaſe to give poſſeſſion. Hut. 6: 
Jen. 41. 

ö But 


Goff HE 


But if the lord enfeoffs his copholder, to the uſe of another, his 
copyhold is not deſtroyed; for it is ſaved by the ,. 27 H. 8. 10. 
R. 7 Co. 39. a, Lilling flon. | 

80 if the king grants a copyhold by patent for life, it ſhall not 
he extinct, but the king may afterwards grant it by copy. &. 
2 Ril. 197. J. 8. Jide ante, (B. 3.) 

So, if the king afterwards grants the manor, the grantee, 
after the life ended, may grant it by copy. X. 2 Rel. 197. 


J. 20. 
80, if the iord grants the frechold of a copholder to A. for 


the life of the copyholder, his copyhold is not deſtroyed. R. 
Heb. 181. 

So if the lord makes a new grant by copy for life, with remain- 
der over, &c. to his copyholder in fee ; the inheritance of the 
copyhold is not thereby deſtroyed. R. cont. 37 El. ut dicitur; 
but there per 2 F. acc. 3 Bul. 81. 

And if the lord makes a bargain and ſale of the inheritance of a 
copyhold, to a copyholder for life, who accepts it; the remainder 
of the copyhold is not thereby deſtroyed. R. 9 C. 106, 7. AV. 
P:dger. 

85 if there be a copyhold for three lives abend' ſucceſſvd, and 
the lord by deed grants the inheritance to the firſt, the intereſt of 
the ſecond life is not deſtroyed. Adm. 2 Leo. 72. | 

So if the inheritance be granted to the firſt life, remain- 
der to the ſecond life, who does not agree to the grant. Semb, 


2 Leo. 73s . 


But if the firſt life be deſtroyed by grant of the inheritance, 


the ſecond life in remainder cannot have the advantage till the 
death of the firſt, R. 2 Lev. 73. 


(M) Copyhold, how fozfeited. 
(M, i.) By Treaſon, or Felony. 


J* a copyholder commits high treaſon, his eſtate is forfeited to 
the lord, not to the king, except by the expreſs words of an 
act of parliament. 2 Vent. 39. Vide poſt, (M. 6.) Per Hale, 
Hard. 434. 

And upon his attainder his eſtate is abſolutely determined; for 
he cannot afterwards be of the homage. 2 For. 190. 

Nor take a ſurrender out of court. Bid. 

90 if a copyholder commits felony, his eſtate is forfeited to the 
lord by cuſtom. 2 Jon. 189. Pol. 621. Shin. 8. 

And a cuſtom, that if a copyholder commits felony 70:1 pre 
ſentment of the homage, the lord ſhall enter, 
I Bal. 13. 1 Leo. 1. 2 Brow. 217. 

Yet if the lord grants a copyhold to A. for lig, 
death, or forfeiture to B. and A. is attainted f . all 
2 for the lord ſhall not have it againſt his ow 4 1, ©, 

ls 29. 
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COPTHOL B. 


But for treaſon or felony, the lord cannot ſeize till attaings 
without a ſpecial cuſtora allowing ſeizure before. Per (u 
2 Vent. 38. Semb. 1 Lev. 263. 

And if the felon be acquitted upon trial, the forfeiture ſh; 
be diſcharged, tho' the felony was preſented by the homage, R 
Godb. 267. 

So if the copyholder has clergy, the lord cannot ſeize without: 
ſpecial cuſtom. Semb, 1 Lev. 263. 

So if the copyholder be acquitted upon an indictment. Da. 
1 Bul. 13. 2 Brow. 220. KR. Godb, 267. 

So, if the huſband be attainted the wife does not fo. 
feit her dower, which ſhe has by cuſtom in his copyhold, R, 


Hard. 434. 
(M. 2.) By Alienation, 


So if a copyholder makes an alienation by deed, it is a forſeiture 
by the general law of copyholds. Lit. S. 74. | 

As if he makes a fcottment, 

If he makes a charter of feoffment, with a letter «f 
attorney to make livery ; though no livery be made, 1 K. 556, 
J. 21. 

So if he makes a bargain and ſale in fee, tho” the deed be not 
inrolled ; ſor it is ſullicient to determine a leaſe at will. 1 Nel. 50k, 
J. 17. but there ſaid to be R. cont, 38 Elis. 

So if he makes a leaſe for life. 

Or if he makes a leaſe for years, not allowed by the cuſtom, 
without licence. Co. L. 59. a. 

What leaſes a copyholder may make. Vide ante, (K. z.) 

So if he makes a leaſe not purſuant to his licence. e. 184, 
R. Cro. El. 395. 

If the forfeiture be by a leaſe without licence, the ſeizure may 
be after the leaſe is determined. Per Peel, Lut. 803. 

But. it he makes a charter of feoftment, or deed of demiſe for 
life, without a letter of attorney to make livery, it is as 
forfeiture. 1 Rel, 508. J. 25. And fo Co. L. 59. a. feems u 
be intended. | 

So if he makes a releaſe of his right to the copykolder in poſlel- 
ſion. Cz. L. 59. a. Jide ante, (I. 1.) 

Or, if he promiſes to make a leaſe, but does not. A, 
1 Bul. 190, 

Or, makes a leaſe for a year, and covenants to make 2 
leaſe afterwards de anno in annum ig; ten years. R. 1 Bul, 19% 
2 Cro. 301. | 

So if a copyholder for life ſurrenders to another in fee, it is ut 
a forfeiture ; for nothing paſſes by livery, 4 Co. 23. 4. Bullock, 
AAo. 753. 

Nor if he ſuffers a common recovery in the court of the mano!. 
R. 1 Med. 200. 2 Mod. 33. | 

Or, if an infant makes a leaſe without licence, Ny. 92. 
Lat. 199. | 

Others 
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Otherwiſe, if he accepts the rent at full age; for his 
leiſe was not roid, but voidable. Ney. 92. Lat. 192. K. 


Fu. 157. 


(M. 3.) By Waſte. 


So if a copyholder commits waſte, it is a forfeiture, by the 
general cuſtom of copyholds. 1 Ke/. 508. J. 31. R. Ao. 392. 


R, Orv. 17. . 
Or if he permits his tenement to Fe in decay. 1 Rel. 568. J. 34. 


Orv. 17. 
Or pulls down a houſe newly built upon the copyhold. X. 


I But. 51. ; 

Or if he cuts down trees on pretence of repairs, and permits 
them to be rotten. Per CGench, 1 Rol. 508. J. 52. 

"Tf he tops timber-trees, and makes them pollards, Peachy v. 
D. if Somerſet, T. 7 G. Str. 447-] 

he opens a new ſtone-quarry. Bid. 

[15 he grubs up and deſtroys hedges and boundaries. 
Fil. 

10 if he builds a new meſſuage upon the copyhold. R. 
4 Laa. 241. Hul. 103. Lit. 266, 7. | 

30 if a woman copyholder takes a huſband, who does waſte, 
it is a forfeiture, Per 2 J. 4 Co. 27. a, Clifton. 1 Kal. dog. 
1. 25. 

And it is a forſeiture of the eſtate of the wife, tho' the hutband 
lies; for waſte tends to the diſinheriſon of the lord. 1 Kl. 509: 
. 40. Vide paſt, (M. 5.) 

So it is a forfeiture, though he afterwards repairs. Dub. 
Lt. 227. 

And by waſte in one acre, or by cutting down one tree, the 
whole copyhold is forfeited, K. 1 Rel. 50g. J. 10. Vide paſt, 
M. 5.) 
| Bux if a copyholder holds ſeveral copyholds by ſeveral tenures ; 
waſte in one is a forfeiture only of one intire copyhold, though 
ow are all granted by the ſame copy. X. 4 Cs. 27. a. Cro. 
4. 383. 8 

80 fan eſcheat, and are regranted fenend' per antiqua ſervitia; 
waſte afterwards in one is a fortciture of that only. R. 4 Cs. 27. a. 
z Lo. log. 

But if a copyholder cuts down timber for repairs, it is no for- 
feiture; for he may do fo without a ſpecial cuſtom. Per 3 . 
C. El. 498. 1 Rel. 508. J. 40. Mo. 392. 

Though he cuts down more than he wants at preſent, 
and keeps the reſidue for future uſe ; for he may not know pre- 
= how much is neceſſary. 1 Nel. 508. J. 45. Ov. El. 499. 
44 

So it is no forfeiture, if he ſells the top and bark, when he cuts 
down timber for repairs. R. 3 Bul. 282. 

Or if he cuts down trees which the lord grants to him. D. 


Ib. 94. 
So 
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COPYHOL D. 


So it is no forfeiture, if a copyholder, who by cuſtom may cy 
timber, does waſte. 3 Bul. 81. Cro. Car. 222. 

When cuſtom allows a copyholder to cut down trees, Vide om, 
(K. 7.) : 

So it is no waſte for a copyholder in fee, to q, 
or open mines, in his foil. Semb, 1 Sid. 152. (Vide 1 5. 


V. 406.) 


So it is no forfeiture, if a ſtranger commits waſte without the 
aſſent of the copyholder. Per 2 J. 4 Co. 27. 1 Rel. 508, J. z. 
D. cont. Mo. 49. Acc. 4 Leo. 241. D. acc. 1 Bul. 52, | 
cont. and agreed to be ſettled. Lut. 802. 

Or one who occupies with ſufferance of the copyholder, ). 
cont, Mo. 49. Dal. 49. 

So, though waſte be done, chancery will relieve againſt the 
forfeiture, upon ſatisfaction for it, if there was no intention ty 
commit waſte. R. Ca. Ch. 96. 2 Ver. 664. Vide Chancen, 

2 V.) 
0 As if timber cut down was not uſed. Ca. Ch. 96. 

Or was uſed for the repair of another copyhold. Ca. Ch, gf, 
R. 2 Ver. 537. 

Otherwiſe, if there was full and evident intention to commit 
waſte, Ct. Cb. 96. 


(M. 4.) By denying Services, Fines, Cc. 


So if a copyholder refuſes his rent, or ſervices, it is a forfeiture, 

1 Rel. 506. l. 49. Dy. 211. b. in marg. 
As if he refuſes his rent at the day. Hob. 135. 1 Rol. 566, 

J. 36. | 

& if he refuſes ſuit at the court of the lord, upon ſufficient 
ſummons. R. 1 Rel. 506. J. 50. 3 Bul. 80. 268. K. 3 Les. 168, 
R. 1 Rol. 429. 

So if he does it not, upon frequent demands, tho? he does not 


poſitively refuſe. Vide Lat. 14. 


So if he refuſes to pay a fine evidently reaſonable, upon de- 
mand. 1 Rel. 507. I. 20. Vide ante, (H. 7.) 

So if he ſays, that he is not ready to pay his rent, and the lord 
aſſigns a day certain, within the manor, for payment, and he does 
not pay; it is a forfeiture, for it amounts to an abſolute refuſal, 


X. Lat. 122. 


Though the place aſſigned for payment be not at the 
next court, but at ſome other place, within the manor, K. 
Lat. 122. 

But it ought to be within the manor. Bid. 

And it ought to be an abſolute refuſal ; for if the copyholder 
ſays, that he cannot pay his rent immediately, it is no for- 
feiture. R. 1 Rol. 506. J. 45. Coo. El. o5. D. Ray. 42. G. 
Ent. 647. d. ; 

Or if upon demand of the rent at the time of payment, the 
copyholder is abſent, which is a refuſal in law; it is no forfeiture 
1 Rel. 506. J. 40. 


80 
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$ it is no forfeiture, if the rent be ſeveral times demanded, and 
not paid, if it be not denied. R. OG. Ent. 288. 5. Dub. Lat. 
14, 122. and there Semb. cont, Acc. Lit. 268. ; 

So not coming to court to do his ſuit, is no forfeiture, 
ir he does not refuſe to come. R. Co, Ent. 288. 6. R. 
3 Bul. 89. a | : 

$9 it is no forfeiture, if a copyholder refuſes his ſervices, till 
the law determines what are due. X. Lat. 14, 123. (ide 
Kay. 42.) ; | . 

Or, before the rent is due, or a court is held, he ſays, 
thit he will neyer pay his rent, or do his ſuit, Per Popb. 

Les. 108. | 

80 it is no forfeiture, if there be not ſufficient notice; as if 
there be not a perſonal demand of the rent. Heb. 135. 

So there ought to be a perſonal warning to come to the court, 
to be held at ſuch a place, and at ſuch a time. R. 1 R:1, 507. J. 2. 
Cr. Ent. 288. 5. 1 Leo. 104. per Cote. 

For a general ſummons of a court in the church, is not ſuſſici- 
ent. R. Co. Ent. 288. 1 Rel. 507. l. 10. R. Cro. El. 506. 
Cont, 1 Les. 104. | 

So it is no ſorfeiture, if he has reaſonable cauſe for his abſence 
from court; As if he was ſick. 1 Les. 104. 

Or attending upon a great office. Mid. 

So it is no forfeiture, if a copyholder has no notice, that he 
who demands the ſervices has an intereſt in the manor. Semb. 
Lat. 122. 

As if he refuſes to the grantee or bargainee of the reverſion, 
_ notice of an aſſignment. R. 8 Co. 92. a. Vide Condition, 

4. 
| 80 OM will relieve againſt a forfeiture, if relief is prayed 
within a reaſonable time, 2 Yer. 664. 

90 if a copyholder, ſworn upon the homage in a court 
baron, refuſes to preſent according to his oath, it is a for- 
feiture, Per 3 J. 1 Rol. 506. I. 32. Mp. 350. Dy. 211. X. 
3 Leo. 109. 

Or if he refuſes to be ſworn upon the homage. Kit. go. 5. 
Per Gawdy, Mo. 350. Kit. 124. b. 

So if a copyholder diſclaims being tenant to the lord, it is a 
forfeiture. Kit, 124. b. 

But if he ſays in court, that he renounces his copy, it is no 
forfeiture, 1 Rol. 507. J. 15. 

90 if the lord has fie/d-courſe for ſheep upon the land of his copy- 
| holders, incloſing of the copyhold, leaving ſpace for the ſheep, is 

not a forfeiture. R. Hut. 103. Lit. 267. 

80 if a copyholder forges a cuſtomary, and makes uſe of it againſt 
the lord, it is a forfeiture ; for the inheritance of the lord is in ha- 
zard by it, Adm. 3 Leo. 108. 
Re if he defaces the deal marks which bound the copyhold. 

1. 208. ; 

„Ver forging a cuſtomary, without making uſe of it, is no ſor- 

let. Dab. 3 Leo. 106. | 

So 
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So if a copyholder erects a mill upon his copyhold, wit, 
out atlent of his lord, it will be a forfeiture. Dy. 211. J ; 


mary. 


So by ſpecial cuſtom, it is a forfeiture if the heir, or he 9 


' whoſe uſe a ſurrender is made, does not come to be admitted upon 


three proclamations at three ſeveral courts. 1 R/. 568, J. 20 
Adm. 8 Co. 99. I Lev. 63. Vide ante, (G. 2.) 

*But ſuch default will be no forfeiture, without a ſpecial cu. 
tom to warrant it. 3 Term Rep. 170, 172.“ 

*Yet the lord may ſeize the eſtate guete. 3 Tem 
Rep. 172.“ | 

*But if he ſeize generally, it will be taken as an abſolute ſeizure, 
and therefore irregular, and ſhall not afterwards be ſet up by tie 
lord as a ſeizure guouſque, Id. Ibid.* 

*No an or feme covert ſhall forfeit any copyhold meſſuage, 
Sc. for their neglect or refuſal to come to any court or courts, ty 
be kept for any manor or manors, whercof ſuch meſſuages, &. 
are parce}, and to be admitted thereto, nor for the omiilion, de. 
nial or refufal of any fuch izfart or feine covert, to pay any fine or 
fines, impoſed on their admittance to any ſuch copyhold meſſuage, 
Sc. S.. 9 G. 1. c. 30. /. 5. 

If ane of ſeveral co-heirs of a copyholder be a feme-corert at 
the time of the anceſtor's death, the lord cannot ſeize the wht 
eſtate, in default of the heir's not coming in to be admitted after 
three proclamations, though it be not known to the lord that one 
of them is a femme covert, He muſt proceed according to the d. 


rections of this ſtatute ; for witch, See ante, (H. 6,)* 


So if the ſurrenderee does not come upon three proclamations, 
at the next court. 1 Rol. 568. J. 20. 

So by ſpecial cuitom, it is a forfeiture if a copyholder, into 
whoſe hands a ſurrender 1s made, out of court, according to the 
cuſtom, does not preſent it at the next court. 

But if a copyholder is outlawed, his copyhold is not forfeited, 
or determined. K. Lit. 234. 

So if a copyhold is ſurrendered to A. in truſt for B. who is 
found to be an alien; the king ſhall not have the copyhold. Sen. 
Al. 15. Agreed Hard. 436. | 

If an alien purchaſes a copyhold in his own name, the 
king ſhall not have it, but the lord himſelf. R. Dy. 302. 6. in 
marg. 


(NM. 5.) What Eſtate ſhall be forfeited. 


If a copyholder makes a feoffment of one acre, parcel of lis 
cophold, nothing ſhall be forſcited but that acre. R. 1 Rel. cg. 
J 5. | 
But for waſte in one parcel, the whole copyhold is forfeited. 
Vide ante, (M. z.) 

So if a copyholder for life commits a forfeiture, his eſtate fat 
life only ſhall be forfeited, not the remainder. 1 Kol. 509- = 
; 3 ' 


ei 
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nt. Me. 40. Per Gawdy, acc. Cro. El. 598. R. acc. Cre. El. 879. 
J. 1. Ney 42. , 

As if he makes a feoffment, 

Commits walte. 1 Rel. 509. J. 20. 

Does not come to be admitted. R. 1 Nel. 568. J. 25. Ye. 1. 
Ray. 404. Per E;re, 3 Mod. 224. 

80, if a leflee for years of a copyhold with licence, 
makes a ſeoffment, he forfeits only his term. 1 Nl. 509, 
„28. | 
So if a copyholder, by licence, makes a leaſe, and afterwards 
commits a forfeĩture; the leaſe is not forfeited, Semb. Hob. 177. 
R. 2 Rol. 372. 

So if an huſband ſeiſed in right of his wife makes a leaſe with- 
cut licence, not allowed by the cuſtom, he forfeits only during his 
own life. R. 1 Rol. sog. I. 30. Cro. Car. 7. Dif. Cre. 
El. 149. Semb. 2 Rol. 344, 361, 372. R. 2 Rel. 271. 

So if a leſſee of a copyhold for life, for years, or in tail, makes 
a leaſe by indenture, it is no foriciture as to him in reverſion, &. 
2 Rel. 271. J. 15, 20, 25. 

But if an huſband ſciſed in right of his wife does waſte, 
he forfeits the eſtate of his wife allo; for it tends to 
the diſinheriſon of the lord. 1 Rel. 509. J. 40. Vide ante, 
M. 3.) 

So if he refuſes his rent or ſervicess D. Cro. El. 149, D. 
2 Rel. 344. 

'Tho' the huſband dies before the entry of the lord. Cant. per 
Diid. 2 Rol. 344. 

So if the huſband commits felony, the free bench or dower of 
lis wife thall be forfeited, if it be not preſerved by ſpecial cuſtom. 
in. Ent. 

So if a copyhold be granted to two for life ſucceſſiv, and the 
firlt commits waſte, the whole eſtate is forfeited. R. A. 49. 
D. Dal. 49. 

If a cuſtom be, that the copyhold of a copyholder convicted 
of felony ſhall be forfeited ; and the wife is admitted to the copy- 
hold as her free-bench, and during her life, the heir is convicted, 
his eſtate ſhall be forfeited. R. 1 Lev. 1. 

(If A. deviſes copyhold to B. and ſurrenders to the uſe of his 
will, and B. is hanged for felony before admittance, or doing any 
act to ſhew he was tenant, the lands are not forfeited to the lord, 
but deſcend to the heir of 4. ce v. Hicks, P. 27 G. 2. 
2 Vill. 13, 16.] 


(M. 6.) Who ſhall have Advantage of the Forfeiture, 


*Deminus pro tempore ſhall take advantage of a forfeiture. X. 
1 Rd. og. I. 50. »And no other lord. 3 Te:m Rep, 173. 
except only in thoſe cafes where the act of tortciture deſtroys the 
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So the grantee of the inheritance of a copyhold, p 
1 Rol. 510. J. 3. Mo. 399, 3- Cro. El. 492. Vide Ow, 6, 
Semb. cont. | | 

So leſſee for years of ſuch a grantee, R. 1 Rvl, 5 10. 5 
Dub. Cro. El. 499. Mo. 393. | 

So if the lord dies after forfeiture for waſte, the heir ſhal! tak 
advantage of it. Dub. Lat. 227. Unt. per 3 J. Powel, at. 
Lul. 802. 

So a leſſee of a manor by leaſe made after a forfeiture comm. 
ted ſhall take advantage of it. R. 1 Rol. 5 10. I. 10. G 
Car. 234. But there the copyholder ſurrendered to the lord, ng 
having notice of the forfeiture, who entred and made a leaſe, ant 
by the entry the lord was in in his elder right. 

So the alienee of a manor, after a forfeiture committed. Dy. 
2 Vent. 39. i 

But if the lord dies after a forfeiture committed, he in reverl. 
on, or remainder, ſhall not take advantage of it. R. 2 Cro, zol. 
1 Bul, 190. 

And for any forfeiture that does not determine the cis. 
| tomary eſtate, the heir ſhall not take advantage. R. per 3 7, 
Lut, 802. | 

As for waſte. Lut. 802. Dub. Lat. 227. 

By a leaſe without licence. Lut. 802. 1 Sal. 187. 

So if two parceners be ladies, and one dies, the other being 
heir to her ſiſter, ſhall not take advantage; for ſhe cannot enter 
for a moiety. R. per 3 J. Lut. 802. 1 Sal. 187. 

And upon forfeiture for treaſon, the lord ſhall take advantage, 
not the king, unleſs by the expreſs words of au act of parliament, 
2 Vent. 39. Jide ante, (M. 1.) 

If a copyholder for life forfeits, the lord ſhall take advantage, 
not he in remainder. 1 N. 500. J. 45. R. 9 Co. 10). a, If, 
Podger. 1 Sand. 15 1. K. 1 Mod. 200. 2 Med. 33. 

Except when the remainder is to commence after for- 
feiture, Sc. R. 2 Fon. 189. 3 Lev. 94. But there it ws 
not a remainder but a reverſion, > Pol. 620. Vide infra. Vi 

oft, (M. 7.) : 8 
9 if a ſurrender be to A. and B. and the heirs of A. but! 
upon three proclamations, according to the cuſtom, does not come 
to be admitted, A. ſhall be admitted to the whole, and not the lord 
to a moiety. Dub. Tel. 1. 

So if a reverſion of a copyhold be granted habend” after the 
death, ſurrender, or forfeiture of the copyholder for life; if ht 
forfeits, the reverſioner ſhall take advantage, and not the lord. N 
3 Lev. 94. Pal. 621. 2 Fon. 189. | 

So if a forfeiture be ſuch, that it determines the cuſtomary 
eſtate, the heir ſhall take advantage of it; as if a copyholder male 
a feofiment, or leaſe for life, R. Lut. 803. 
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M. 7.) When à Preſentment is not neceſſary, 


If a copyholder commits a forfeiture, by treaſon or felony, after 
attainder, the lord may ſeize without preſentment by the homage, 
N. 2 Vent. 38. 2 Fon. 190. ; 

Or by alienation. Kit. 90. 5. R. Cre. El. 499. 

Or by waſte. Cont. Kit. go. b. Semb. acc. Lat. 227. R. Cro. 
%P a leaſe without licence. R. Jon. 249. 

80 the lord may grant a copyhold forfeited, before ſeizure ; for 
the forfeiture is a determination of the will, of which the lord 
may take advantage. R. 1 Lev. 26. 

So a grantee habendum after forfeiture, &'c. may enter, before 
ſeirure, upon an attainder of the copyholder, Semb. 2 Fon. 189. 
R. 3 Lev. 94. 

But for a forfeiture by non- feaſance, the lord cannot ſeize with- 
out a preſentment of the homage; as for not rendring ſervices, or 
ſuit of court. Kt. go. ö. 

Nor for any perſonal forfeiture, R. 4 Leo. 241. 


(M. 8.) Diſpenſation; What ſhall be. 


If the lord makes an admittance to the copyholder, after a for- 
ſeiture committed, it amounts to a diſpenſation; for it ſhall be 
taken as an entry, and a new grant. R. 1 Lev. 26. Vid. 3 Term 
Rep. 171, where it is ſaid by £d. Kenyon, that the word « di/- 
ſenſe“ ſhews that he does not make a new grant, but admits the 
tenant to/ben of his old title. 

o if he accepts rent of the copyholder. Per Twiſd, 1 Keb. 15, 
Fide Condition), (P.) 

So if a copyholder be amerced at the court for not coming; it 
will be a diſpenſation of the forfeiture. R. 1 Leo. 104. 

*So, if after a forfeiture committed which may be waved, the 
lord do any ſolemn acts to ſhew that he waves it, as if he admit a 
preſentment that the tenant forfeiting died ſeiſed, and require, by 
proclamation his heir to come in. 3 Term Rep. 471.“ 

80 if he do not avail himſelf of his right to ſeize, within 20 
years. Semb, ſed Duer. Id. 172, 273.“ 

Though the amerciament be not eſtreated or levied. 
Les. 104, | 

lf permiſſive waſte be repaired before entry, it prevents the 
ſeizure, as forfeited. R. Powel, Lut. 803. 

And a diſpenſation by him who is the rightful lord, tho' he be 
only dominus pro tempore, binds him in reverſion, as well as him- 
ſelf, R. 1 Lev. 26. | 

But an admittance after a forfeiture by a diſſeiſor, is not a diſ- 
penſation, as to him who has the right. R.1 Lev. 26. 

90 it ſhall be no diſpenſation, if the lord had not notice; as if 
e accepts rent of a copyholder after waſte done, without notice 
q it, he may afterwards enter for a forfeiture, R. 1 Rl, 475. 
zo. 
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So if the lord accepts a ſurrender of the copyholder, after tres 
fon committed. R. 2 Vent. 38. 

So a pardon of treaſon, is no diſpenſation, R. 3 Lev. ga, . 
2 Jau. 189. | | 

So if the lord accepts a ſurrender of a copyhold after a forfeiture 
committed, and before notice of it, it is no diſpenſation, R, 
Cro, Car. 234. , 

Yet the lord ought to take notice of a forfeiture, by denial of 
ſuit of court. 2 Vent. 39. | 

Or non-payment of rent, D. 2 Vent. 39. 


(J) Copyhold, (hen bound by a Statute. 
W HEN no prejudice enſues to the lord by it, copyhold; 


are included within the general words in any ſtatute, «/z, 
lands, tenements, and hereditaments, 3 Lev. 327. R. 3 G. 8. D, 
Gro, Car. 43, 44. Sav. 67. 

As the ,. of Merton, 20 H. 3. by which damages are given to 
the wife for being deforced of her dower, when her huſband 
dies ſeiſed, extends to copyholds. Gro. Car. 43. Vide ant, 
(K. 2.) 

So the ff. IV. 2. 13 Ed. 1, 3. which gives a cui in vitd upon 
alienation by the huſband of the land of his wife, Cro, Car, g. 
3 C/. . a. Dal. 116. 

So the other branch of W. 2, 3. which gives receipt to tle 
wife, upon default of her huſband, extends to the default of the 
huſband in a writ of right, in a court baron. 2 1, 343, 
3 Co. 9. a. Cro. Car. 43. | 

So the /. W. 2. 4. which gives a quod ei deforceat upon a reco- 
very by default againſt tenant for life, '&c, 3 G. 9. 4. Gn, 
Car. 43. 

So the ff. 4 H. 7. 24. whereby a fine, with proclamations and 
non-claim for five years, bars all eſtates, &c, extends to a cul- 
zomary intereſt, R. 9 G. 105. 1 Brow. 181, 2 f. 517. 

And therefore, if the lord enfeoffs a copyholder in tail, who a. 
terwards levies a fine fur couiſauce, &c. the iſſue imtail is barred, 
3, Cart. 23. a 

But if the lord makes a bargain and ſale to a copyholder for 
life, who afterwards levies a fine ſur conuſance, &c, and five years 
paſs, he in remainder is not barred by the %. 4 H. 7. 24 
for the remainder was not deveſted. R. g Co. 106. Vide ai, 
(L.—M. 5.) 

So copyholder for three lives fecrefſive, the firſt life joins 
with the lord in a fine come ceo, Wc. of the copyhold eltate: 
it does not bar the ſecond life, R. 2 Jon. 143. Ray. 403. 
Hal. 504. | 

So the F. 31 H. 8. 13. which avoids leaſes for life made by 
rdigious perſons within # year before, extends to copyholds. A. 


3 Loc 8. 119%. 128. Sau. 00. 3 6 
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& the ff. 32 H. 8, 9. againſt champerty and maintenance in 
the purchaſe of titles, Sc. Per Wray, 4 Ce. 26. 4. Cro. Cor. 43. 
2 Brow. 79. ; ; 

And the /,. 32 FH. 8. 34. which gives to a grant-e of the re— 
verſion, the ſame actions and entry for a condition broken, as the 

tor might have, extends to the aſſignec of a reverſion of a 
copyhold. Cont. R. 2 Cro. 505. Tel. 223. Per Hieb. 178. Dub. 
Cre. Car. 25. D. Cre. Car. 44. but R. acc. 3 Lev. 327. Vide 
ante, K. 12.) 

80 the ft. 32 H. 8. 2. of limitations. Ae. 411. 

So the ff. 13 El. 20. which reſtrains long leaſes made by ec- 
deſtaſtical perſons. 3 Lev. 327. 

So the ff. 27 EL. 4. which reſtrains fraudulent conveyances. 
3 Lev. 327. Lid. Cowp. 710, 713, 714.7 : 

So the „. 1 Fac. 15 & 21 Fac. 19. againſt bankrupts; for 
being named by the . 13 El. 7. the other ſtatutes, made in aid 
and confirmation of this, extends to copyholds. R. Crs. Car. 550. 
Alm. Cro. Car. 568. 

By the ft. 13 El. 7. Commiſſioners may take order with bank- 
rupt's lands, Cc. as well cuſtomary as free, . And by 
deed indented and inrolled make fale of fuch lands, Ec. 
But the vendee thall not cnter, nor take the profits till he 
hath agreed with the lord for his fine, who thereupon jha!l admit 
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But the eſtate of a copyholder is veſted in the bar- yy 
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gainee, by the bargain and ſale. Cr. Car. 569. Vide ante, 3 
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G. 1.) 
| And he ſhall avoid all meſne acts between the ſale and his ad- 
mittance; as if the bankrupt dies after ſale, and before admit- 
tance of the vendee, the wife of the bankrupt ſhall not have her 
dower. N. Cro. Car. 569. Vide ante, (G. 1.) 

So the . V. 2. 13 Ed. 1. de donis extends to copy- 
holds. R. 3 Co. 8. R. 9 Co. 105. cont. D. cont. Sau. 67. 
Vide ante, (C. 8.) But it wat R. acc. 3 Lev. 327. Cont. 
t Rol. 838. J. 15. Semb. acc. 1 Les. 175. Dub. Cre. £1. 380, 
Ain, 1 Sid. 314. | 
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(O) When not. 


UT when a ſtatute alters the ſervice, tenure, cuſtom, or in- 

tereſt of the land, to the prejudice of the lord, the general 
Fords of the ſtatute do not extend to a copyhold. K. 3 Co. g. as 
D. Cro. Car. 44» 

And therefore, a copyhold is not extendi le upon a ſtat. mer- 
Gant or ſtaple within the /. of Aon Burnel, 11 Ed. 1. De 
Mercat. 1 3 Ed. 1. Mb. 94, 128. 

Nor by the ,. HF. 2. 13 Ed. 1. 18. which gives an elegit. R. 
305. 9. . Cre. Car. 44. Sav. 67. 
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So the ff. of Glouceſter, 6 Ed. 1. which gives ſummons ad wy. 


rantizandiym upon a foreign voucher, does not extend to cepy- 
holds. 2 It. 325. 

Nor the /f. 23 H. 8. 5. which gives authority to commiſſioner, 
of ſewers to ſell lands. Cal. 134, 5.* 

Nor the /. 27 H. 8. 10. which transfers the poſſeſſion to tle 
uſe; for it will be a prejudice to the lord to haye the poſſeſſon 
transferred by the ſtatute without the allowance of the lord. D. 
Cro. Car. 44. 

Nor the clauſe which enables to make a jointure of 
lands, 

Nor the V. 31 H. 8. 1. nor the /. 32 H. 8. 32. which compel 
joint-tenants and tenants in common to make partition, Cr;, 
Car. 44. 

Nor the /. 32 H. 8. 28. which enables tenants in tail, and 
huſband and wife, to make leaſes for twenty-one years. Cen. 
Car. 44, Dal. 116, | 

Nor the /. 32 H. 8. 37. which gives remedy to executor; or 
adminiſtrators for rent-arrear, by diſtreſs, or action of debt. R, 
Yel. 135. Vide ante, (K. 12.) 

Nor the /,. 29 El. 6. which gives to the king, the lands of re. 
cuſants. R. 1 Leo. 98. Ow. 37. D. Hard. 433. 

Nor the /. 31 El. 7. which prohibits the erection of cottages 
without four acres of land. R. 1 Bul. 52. 

Nor the /. 12 Car. 2. 24. which enables the father to diſpoſe 
of the guardianſhip of his ſon. R. 3 Lev. 393. Lut. 1190. 
Vide ante, (K. 5.) 

*Nor the /. 14 G. 2. c. 20. % g. relative to eſtates pur au- 
tre vie. Dif, obiter per Ld. Hardwicke. Ambler 15 2. Sd 


gueres* 
(P) Copyholder, how impleaded. 


(P. 1.) In the Lord's Court. 


A Copyholder ſhall not implead, nor be impleaded for liis-te- 
nements by the king's writ. Lil. S. 76. 

And therefore, if he implead another for his tenements, he fh 
have a plaint in the lord's court, and make proteſtation to ſuc in 
the nature of an aſſiſe of novel difſei/in, of an aſſiſe of m:7dancy/r, 
of a formedon, or other action at common law, Lit. S. 76, 
N. B. 12. B. 

So in nature of a writ of right. 3 Leo. 99. 

And if an erroneous. judgment be given, a copvhoider 
ſhall not have a writ of falſe judgement, in reſpect of the batc- 
neſs of his eſtate z but he ought to ſue to the lord by petition. 
Co. L. 60. a. F. N. B. 12.8. D. 4 Co. 30. 6. Ca, Parl. 67: 


4A. 69. 
8, 
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go if he be diſtrained for more cuſtoms or ſervices than 
he ought, he ſhall not have a mon/iraverunt. F. N. B. 14, 
„ 16. E. 
55 if a copyholder ſurrenders to A. upon truſt, and the truſt be 
not performed; he may ſue to the lord by petition, and compel 
rformance of the truſt. R. 1 Leo. 2. 
And if the lord decrees a ſurrender to A. and the party refuſes, 
the lord may ſeize, and admit A. X. I Les. 2. 


(P. 2.) In Chancery. 

But if the lord refuſes admittance to the heir or ſurrenderee, 
the copyholder may ſue in chancery, and ſhall be there rclieved, 
2 Cro. 368. Vide ante, (G. 10.) ; 

So if the lord ouſts his tenant without cauſe, 

So if he ouſts his copyholder for an involuntary forfeiture. Ca, 
Ch. 96. Vide ante, (M. 3.) 

So if he demands an exceſſive fine, Ch. R. 464. 

Or more ſervices than he ought, 

So if the lord refuſes to hold a court to do right to his copyhold- 
et. Adm. Ga. Parl. 67. Vide ante, (C. 9.) 

Or refuſes to do right, upon a petition to him after an errone- 
ous judgment. Adm, Ca. Parl. 67. 4 Co. 30. be id. 1 . 
J. 330.“ 

0+ refuſes to grant licence to make leaſes. 

90 if a copyhold be ſurrendered to B. for payment of 
an annuity, or other truſt, chancery will compel! the perform- 
ance, 

$0 if an erroneous judgment be in a cuſtomary court, in an ac- 
ton in the nature of a formedon ; chancery upon a bill in the 
nature of falſe judgment will reverſe it. R. 1 Rl. 373. I. 45. 
Lane 98, | 

So the exchequer ; if it be in the king's manor, X. 1 Rl. 539. 
. 20. Lane 98. 

So chancery will aſcertain the cuſtoms of a manor between the 
lord and his tenants, 

And aſcertain the limits of copyhold and frechold tenements, 
which are confuſed, | 

So chancery will relieve againſt a defective ſurrender, Cu. 
Cb. 171. Vide ante, (F. 10.) 

If the ſurrender be not preſented. Ca. Ch. 171. 

if a copyhold is agreed to be enfranchiſed, and the freehold is 
caveyed to a truſtee without a ſurrender of the copyhold to hin. 
& 1 Ver. 392, 

If a ſurrender be made into the hands of one, and not of two 
coprholders. 2 Yer, 164. | 

do if a ſurrender be refuſed. 2 Fer. 585. 

50 a deviſe or ſettlement of a truſt of a copyhold, ſiall be good, 
umhout a ſurrender, 2 Fer. 585, 704» 

do chancery will ſupply the deſault of a ſurrender to the uſe of 
i will, when the rolls are loſt, and long poſſeſſion has been 
7) will. R. 2 Ca. Ch. 151. I Jer. 195, Fite Chancery, 
V. 
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Zo in favour of a purchaſer. 2 Fer. 163. 

Or, for the proviſion of a younger ſon or daughter, 
I Sal, 187. | 

Tho' he has ſome other maintenance. Bid. 

Otherwiſe, if the eldeſt fon be thereby diſinherited. Bid. 

Or, it was for the proviſion of a grandſon. R. in Port 
1 Sal. 187. 2 Ver. 625, [Vide 1 P. V. 61.) 

Or for the proviſion of a nephew. N. 2 Ver. 6235. 

So it will ſupply it for the heir, when the copyhold was garet. 
ind, and charged with legacies to the younger children, R. 
2 Ver. 165. | 

But chancery will not relieve the lord of a manor, after a (ale of 
the manor, for rents or fines due before the ſale. R. 1 Rel, 37g. 


J. 45. | 


Nor will compel the lord of a manor to receive a petition, to 


reverſe a common recovery. R. Ca. Parl. 68. 


Vide Chancery, (2 V.) 


(P. 3.) At Common Law. 


So a copynolder ſhall have treſpaſs by the common law, for 2 
treſpaſs done upon his copyhold. Per Danby 7 Ed. 4. 19. 4. 
2 H. 4. 12. a. 

And ſhall have it againſt his lord, if he enters upon him with- 
out cauſe, Per Danby, 7 Ed. 4. 19. Per Brian, 21 Ed. 4. 80. 
Co. L. G0. b. 

Or if he cuts down trees, not being timber. R. 1 Lev. 272. 

do an action upon the cafe lies againſt the lord, if he cuts down 
timber, 275 by the cuſtom it belongs to the copyholder. Pide 
ante, (XK To 

So the leilee of a copyholder ſhall maintain an ejectment at 
common law. X. 4 Co. 26, Melavich, D. Ms. 128, 272. K. 
Ae. 539, 569. Per 3 J. cont. v. Rl. 483. 717. K. a 
Cra. El. 224. 1 Leo. 328. Cros. El. 535. 


Otherwiſe, if the leſlec has not a rightful eſtate; As if the leaſe | 


be for ſereral years without licence, he ſhall not have an ejct- 
ment againſt the lord. D. Lit. 234. 

Nor againſt a ſtranger. Dub. Lit. 234. : 

50 if a man ouſts a copyholder of a manor in the kings 
hands, he cannot maintain an ejectment. R. 3 Leo, 221. 

50 a copy holder cannot maintain ejelment upon the demiſ: ot 
the lord by copy. Cv. El. 224. I Lev. 328. 

90 if a plein be upon a diſtreſs for rent of a copyhol., 
the defendant may avow for it in the king's court. K. G% 
EI. 524. | 

So an gefine cuft:die lies for a guardian, appointed by the lord 
of the manor according to the cuſtom; for he does not claim by 
copy, but has an intereſt at common law, X. Cya. El. 23% 


1 Leg. 328. 
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(P. 4.) Pleading of Copyhold. 


If a man entitles himſelf to a copyhold, he ought in plead- 
ing to ſhew a grant by the lord to him. Cz. Car. 190. Vide 
Pleader, (Z. 19.) 

So, if he entitles himſelf under A. he ought to ſhew a grant 
to 4. R. 2 Cro. 103. R. Cro. Car. 190. 

But it is only form, and aided upon a general demurrer. Per 

7. Cre. Car. 190. Semb. cont. 2 Cro. 103. 

And if he entitles himſelf to the reverſion after the death of A. 
it is ſufficient to ſhew a grant of the reverſion, without ſhewing 
a grant of the eſtate to 4. R. 2 Cre. 52. 

t is not ſufficient, to plead that the tenements are granted by 
copy, without ſaying, ad wvoluntatem domiui. Lut. 1166, 1171. 
R. Lut. 126. Semb. Cro. Car. 229. 

[Copyhold muſt be ſtated, or found, or pleaded to have been 
demiſeable by copy of court-roll time out of mind, or it will 
not be adjudged copyhold. Ree v. Newman, P. 33 G. 2. 
2 Will. 125.) 

$0 he cannot plead, that they are copyhold, and deſcendible to 
the heir; for that is a contradiction. R. wpor & ſpecial Demurrer, 
Lut, 1328. | 

That A. was ſeiſed in fee ſecundum conſuetudinem manerit, with- 
out ſaying by copy, or the like. X. 3 Bul. 230. 

But the omiſhon of, ad valuntutem domini, thall be aided after 
rerdict. R. 1 Sal. 365. 

So it is nor ſufficient to plead, that the land is demiſeable 
time whereof, &c. without ſaying, in fee, or for life, &c. 
Sat, 131. 


— 


That the copyhold was granted by the ſteward, without nam- 
ing him. Ibid, F 

The form of pleading an, admittance to a copyhold. Vide Co. 
Ent. 575. b. | 

Of a ſurrender and admittance thereupon. Co. Ent. 645. d. 

Of a ſurrender by an hutband and wife. 3 Lev. 147. Cz 
Ent. 576. b. 

Of a ſurrender to the uſe of a will. Lit. 759, 794. 

To two tenants. 3 Lev. 128. O. Ent. 575. b. 

By attorney. Lut. 760, 

To the lord out of the manor. Lut. 677. 

Of a grant and admittance to a reverſion. Co. Ent. 184, 185. 

If a copyholder claims common, or other profit, iz aliens fee, 
he ought to preſcribe in the name of the lord. R. 4 Co. 31. 5. 
Frilon, Ct. El. 390. Io. 461. Lu. 1327. 1 Sal. 170. 

But if he claims it within the manor, he ought to alledye it 
by way of a cuſtom ; for he cannot preſcribe in himſelf, for the 
daſeneſs of his eſtate. R. 4 Co. 31. . Cre. El. 390. Mp. 461. 
Lit. 1326. KR. 6 Co. 60. b. 

And therefore, if he alledges a cuſtom within his manor, 
gud quilibet tenens cigamar of ſuch a tenement ſhall have com- 
P 4 mou 
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mon of eſtovers in another manor, it is bad. R. Dy. 363. l. 
4 Co. 31. ö. 2 

But if a copyholder pleads a leaſe, it is not neceſſary to pled 
a cuſtom; for it ſhall be intended purſuant to the cuſtom, if the 
contrary be not ſhewn on the other fide, D. 1 Leo. 100. 

So he may plead a demiſe for a year, without a licence. Ca. 


Ent, 576. a. Win. Ent. 998. 


But a demiſe for ſeveral years ſhall be pleaded with a licence, 
Co. Ent. 185. a. 

If a copyholder alledges a cuſtom, it is more proper to ſay 
poſitively, quod infra manerium talis habet conſuetudo, Wc, | 
Lut. 1188, 9. | 

Yet it is ſufficient to ſay, es quod ſecundum conſuetudinem, Gs. 
R. Lut. 1190. . | 

Or, quod cum per conſuetudinem manerii habere debeat. R. 1 dal. 
365, after a verdict. | 

If a copyholder alledges a cuſtom within the manor for com. 
mon, &c. it is not neceſſary to ſay, what eſtate they have in their 
tenements; for be it for life, for years, or in fee, the common, 
Sc. belongs to them for the time. R. 2 Saund. 326. 

So it is not neceſſary to ſay, that common belongs ad ſatu 


cuflomarium z for, ad tenementa ſua prædicta ſpectant, is ſufficient, 
R. 1 Sal . 366, 


(Q) Panoz. 
(Q. 1.) What ſhall be. 


A LL copyholds, regularly, are parcel of a manor. ide ante, 
B. 2.) 

A —.— commenced, where the king granted lands with ju- 

riſdiction to another, who before the „%. quia emptores terrarum 

granted parcel of them to others, to hold of him by certain ſer- 

vices. Co. L. 58. 

Every manor conſiſts of demeſnes and ſervices. 

If parceners make partition of a manor, and parcel of the de- 
meſnes and ſervices are allotted to one, and parcel to the other; 
each has a maner, 2 Rel. 122. J. 15. 

And if, by deſcent the part of one comes to the other, it ſhall 
be one manor again. 2 KR. 122. J. 25, 

So, if a manor extends to A. and B. and he grants the de- 
meſnes and ſervices in A. The grantee has a manor, and the 
grantor has another manor in B, Per 2 J. Cro. El, 19. Per? 
J. Periam cont, Cro. El. 39. Ow. 138. 

So a manor may be parcel of another manor, and held of it. 
1 Bul. 54. 

So it may be held of another, by copy. Jide ante, (C. 1.) 


(Q. 2.) What is Parcel of a Manor, 


The demeſnes are parcel of a manor. 
So rents and ſervices. 2 Rol. 120. 
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go a rent-ſeck may be parcel] of a manor; for it may have a 
lawful commencement, by releaſe from the lord to the tenant, 
reſerving the rent, or by purchaſe of the tenancy by the lord pa- 
romrint. 2 Rol. 120. J. 25. 

80, rent for owelty of partition. 2 Rol. 120. J. 30. 

If a wen makes a gift in tail, or a leaſe for life or years of 
e deimefnes of a manor; the reverſion continues parcel 
the m nor. Co. L. 324. 6. Win. 46. K. Cre. Car. 308. 
$2, i + leafes all the demeines for life, or years, rendring 

m; tl ion is parcel of the manor. 2 Rol. 120. J. 50. 
Sy, if ww £758 an advowſon. Wc. for life : the reverſion con- 
tinues parcci of the manor. 2 Kol. 121. J. 2. 

If huſband and wife join in a leaſe for life of part of the wife's 
manor; the reverſion continues parcel, for the wife's joining 
prevents a diſcontinuance. 2 Kal. 120. J. 45. 

If a biſhop makes a leaſe for life, not warranted by ſtatute ; 
the reverſion is parcel of the manor, for the leaſe makes no diſ- 
continuance, R. 2 Kal. 121. l. 25. 

So, if the lord leaſes the whole manor for years, except one 
zcre; this is parcel of the manor. C. L. 325. a. R. 5 G. 
11. ö. Cro. El. 522. Dub. Pl. Cm. 104. 

So, if he leaſes an acre for years, and afterwards leaſes the 
whole manor for ſeveral years; this acre paſſes as parcel, with- 
out attornment of the leſſee. 2 Rol. 121. J. 15. 

So, if parceners continue a reſidue of the manor in parcenary, 
but divide part of the demeſnes ; they continue parcel of the ma- 
nor. Save 113. 


(Q. 3.) What is not a Manor. 


But a manor cannot begin at this day. 2 Rol. 120. J. 10. 
Cr:. El. 39. | 

And therefore, if a man makes gifts in tail, Cc. rendring rent, 
and ſuit at court, it ſhall not be a manor; for he cannot make a 
court, tho' the tenure is good. 2 Rol. 120. J. 15. 

If the king grants, rendring rent, tenend. of his manor of G. 
tie ſervices are not parcel of his manor. Cro. El. 39. 


(Q. 4.) What is a Severance of a Manor. 


90 land held in fee of a manor is not parcel of a manor, but 
the rent and ſervices only. 2 Rol. 120. C. 
So an annuity cannot be parcel of a manor. 2 Rel. 120, 
« 20, 

Nor a rent-charge. Co. EI. 150. b. 
So, if the lord makes a gift in tail, or leaſes the manor for 
life, ſaving one acre, this being ſevered from the freehold does 
not remain parcel of the manor. Co. El. 325. a. 5 Co. 11. 6. 
So if he leaſes the manor for life, except the advowſon, c. 


15 not parcel of the manor, 2 Ra. 121. J. 5. 5 Co, 11. 6. 
So, 
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So, if huſband and wife ſeiſed of the wife's manor make 3 
leaſe of part for life, and afterwards grant the reverſion to the 
leſſee, it will be ſevered from the manor. 2 Rel. 121. J. 10. 

So, if tenant in tail makes a leaſe for life of a tenement, part 
of his manor, not warranted by the ſtatute; it is ſevered from 
the manor, for it makes a diſcontinuance. R. 2 R/. 127. / 
Win. 46. 

If there be a partition, and one has the demeſnes of the ma. 
nor, and the other the ſervices, the demeſnes are ſevered fro 
the manor. Sav. 113. | 

Or, where one has the manor, the other an advowſon, vil. 
lein, &c. theſe are ſevered. Mid. i 

8o, if the wife of the lord of the manor demands, and reco- 
vers dower, by the name of the third part of tet meſſuay” tot acr. 
ter-, c. ſhe ſhall not have any manor. Ow. 4. 

Tho' the ſheriff delivers to her feifin of the third part of 
the demeſnes, and ſervices; for as to the ſervices, it is void, 
R. Ow. 4. 

So, if there be an extent of tat acr” terr”, &. neither the na- 
nor, nor any thing appendant paſſes. Oz. 4. | 

If an advowſon, acre of land, c. be ſevered from the manor, 
cho' they be regranted, they ſhall never afterwards be appendant, 
2 Mad. 2. Vide Appendant and Appurtenant, (D.) 


us 
e 


(Q. 5.) Manor, how deſtroyed. 


If all che freeholds eſcheat to the lord, the manor is extinct; 
for there cannot be a manor, without a court baron, nor a court, 
without two ſuitors at leaſt, 2 Rol. 122. J. 2, 5. 

So, if the lord purchaſe all of them in fee. 2 Rol. 122. J. 2, 

Bo, if all the ſervices are extinct, the manor fails. I. 191. 

So, it a manor deſcends to parceners, and upon petition all 
the demeſnes are allotted to one, and ali the ſervices to the other; 
the manor is gone. 2 Rol. 122. J. 10. Per 3 J. 1 Los. 204. 


(Q. 6.) How revived. 


But where the ſeverance which deſtroys a manor is by act of 
the law, it may be revived : as, if the demeſnes are allotted to 
one parcener, and the ſervices to the other, and one dies with- 
out iſſue, whereby her part deſcends to her ſiſter, the manor 
{all be revived. 2 Nel. 122. J. 10, 25, 1 Leo. 204, 


| (Q. 7 ) How it ſhall be pleaded, 


If a man pleads, that he or another is ſeiſed of a manor, he 
aught to alledge the name of the manor, and it is not ſuſſicient 
to ſay, that he was ſeiſed of a manor in ſuch a parill, K. 
Sz Lev. 1 78. 
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(R. 1.) Court-Baron. 


O every manor a court-baron is incident. C. I. 58. 

T And therefore in a quo warrants for holding a court-ha- 
ron, it is ſufhcient to plead, that he has a manor. . 1 Bu. 54. 
2059. 260. 

And if he pleads, that he has a manor, he ought not to pre- 
ſcribe for holding a court-baron.“ R. Ney. 20. 

So, if he grants a manor, the court- baron paſſes as incident. 

Tho' he accepts all courts; for the exception is void, unleſs 
in the caſe of the king. R. As. 870. 

And the profits of courts may be excepted by a common per- 
ſon, Did. 

So, if the court of a manor preſcribes for ſuit bis in ann), it 
may be a court-baron, Sal, 604. 

But there cannot be a court-baron without freeholders. Cs. 
I. 58. a. 

And therefore, where a manor is granted by copy, it may have 
a cullomary court, but ſhall not have a court-baron, X. 2 Gre. 
260, Tel. 190. 


(R. 2.) Cuſtomary Court. 


So a manor has a cuſtomary court, as well as a court-baron. 
Co. L. 58. a. 

And this concerns the copyhold tenants only. Bid. 

An! may be held without frecholders. 14d, | 

If a manor has a court of a double nature, viz. cuſtomary and 
court-baron, the proceedings of both may be entred in the ſame 
roll, 15:4, | 

But there cannot be a cuſtomary court without copyholders. 


Iu, 
(R. 3.) Who ſhall be Judge, 


In a court-baron the freeho!-lers are the judges. C. L. 58, 4. 

Tho” it be upon a writ of #47 patent, directed to the lord, or 
his bailiffs, quod rectum teneant. R. Me. 1. 

But in the cuſtomary court the lord or his ſteward is the judge, 
G. L. 58. a. ' 


(R. 4.) In what Placg it ſhall be held. 


The court-baron ought to he held within the manor, otherwiſe 
it will be void. O. L. 58. a. 

But, by cuſtom, the lord may hold a court, within one ma— 
nor, for ſeveral manors. C2. L. 59. a. Ciro. Car. 367. 

9% a ſurrender may be made oat of the manor, Ide ante, 


F. 2, Kc.) — 
So, 
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So, an admittance by the lord himſelf, tho' not by the flew. 
ard. Vide ante, (G. 7.) ä 

So a court may be held in the night, po? occaſum folic, . 0 
Mo. 68. | 


(R. 5.) Steward. 
(R.s.) A ſteward ought to be fidelis, diſcretus, Sc. Tleta, lib. 2, cop, 


—_— << 414 5 
And may be retained by deed, or by parol. Co. L. 61. }, 1 
R. Dy. 248. a. | 
A retainer by parel may be for a court-leet, as well as for 2 cn 
court-baron. G. L. 61. 6b, 
A retainer by pare/ continues till it be diſcharged. Bid. * 


A ſteward may make a deputy. | 

And a grant to an infant to be ſteward per /e, vel deputab, will 
be good. Cont. Co. El. 3. b. Cro. El. 637. R. acc. Cro. Car, 
279. Fon. 310. R. 2 Jon. 126. Vide Enfant, (C. 1.) Vide 
Officer, (B. 3.) | 

So a grant in reverſion ſhall be good. R. 2 Jon. 126, 

Or, a grant to two. R. 2 Jon. 127. 

Or, a grant for years, if the grantee ſo long live. Did. 

So a grant of a ſtewardſhip of courts leet and baron ſhall be 
good for the court-baron ; tho' it would not for the leet. R. 
2 Fon. 126. 2 Lev. 245. 

Who is a ſuthcient ſteward to make a grant, Sc. Vide ante, 


(C. 5.) 


3 6.) + A ſteward may make a grant or admittance, or take a ſurren- 
8 der of copyholds. Vide ante, (C. 5.—F. 3.—G. 6, 7.) 


(R. 7.) The Form of holding the Court. 


ay The uſual method of holding a court- baron, or leet is, that the 


it. ſteward makes a precept to give reaſonable warning of the court, 

| Kit. 6. a. | 

Warning for fifteen days is beſt, which is the common tune 
between the 10% and return of a writ in C. B. Kit. 6. 2. 

But ſix or ſeven days is ſufſicient. Bid. | 

A precept to warn a court. A. B. ſeneſchallus balkive maneri 
pred: ſalutem, Tibi precipio & periter mand; qreod diligenter 
fremenire facias viſum france pleg* cum curia baron” ibidem tenend” 
erga diem Jovis videlicet 1 2m diem Oftcbris prox* futur jt 
datum preſent” et habeas ibi hoc precept' & qualiter, &c. Dat ju0 
fegillo mes 19 die bujus menſes Octobris anno regni, &c, 


{R. 8.) Stile of the Court. 


The ſtile of the court contains the time and place, and before 
what ſteward it is held, K.“. 6. b. 53, b. T1 
e 
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The ſtile of a court. Viſus franc pleg' cum curia barem 7. B. 
militis domini manerii predict ibidem tent” die Fovis videlicet 129 die 
(02:bris anno regni, Sc. fidei defenſores, &c. 199 coram A. B. arm. 
ſeneſchallo ibidem. 


(R. g.) Proclamation. 


After the ſtile of the court is entred, the ſteward cauſes the 
buliff to make proclamation, by O yes.. Kit. 6. b. 53. 

None can make proclamation, but by authority of the king, 
or by cuſtom. Kit. 6. b. | 

At the adjournment of a term, or other matter for the king, 
three proclamations ſhall be made at the beginning, Did. 

And therefore, at the beginning of a court-leet, which is the 
king's court, three O yes ſhall be made. Mid. 

At the beginning of a court-baron but one. Hid. 


(R. 10.) Eſſoigus, Cc. 


Aſter proclamation made, the ſuitors, or reſiants, ſhall be 
called. Kit. 6. b. 53. b. 

Then proclamation ſhall be made de novo, and afterwards the 
ſteward ſhall fay, if any one will be efſſoigned or enter plaint let him 
ame in. Kit. 7. a. 5 3. be 

And he may be eſſoigned by attorney. 1 Leo. 104, 


(R. 11.) Enqueſt. 


After eſſoigns, and plaints entred, the enqueſt ſhall be im- 
panelled and ſworn, Xi. 7. as 53. be 


(R. 12.) Charge. 


After the enqueſt ſworn, and the proclamation de novo, the 
ſteward gives a charge to the enqueſt. Kit. 7. b. 53. b. 

The charge admoniſhes them to preſent ſuitors, who make 
default in doing ſuit. Vide Kit. 54. 6. 

2, The death of every tenant, and who is heir, and what pro- 
ht accrues to the lord by his death, viz. relief, heriot, Sc. Vide 
Lit. 55. a. 

3. Forfeiture of any tenant by alienation, waſte, c. Bid. 

4. Subſtraction of lands, or ſervices, from the lord. Vide 
Kit, 56. 5. 

15 Incroachment or treſpaſs in his demeſnes, or waſte. Vide 
tt, 57. . : 

6. Incloſure or ſur-charge, Cc. of common. Vide Kit. 57. b. 

Vide Kit. 54. l, Cc. 


(R. 13.) Juriſdiction. 


A court-baron may hold plea of actions perſonal, where the 
© or damages are under 405, Ney. 20. ide Kit. 74. 6. 


2 As, 
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In actions 
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(R. rs.) 
In actions 
for land 
frechold. 
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As, in debt. Vide Kit. 74. a. 
So, in debt upon bond under 40s Vide Kit. 75. a, 
80, in an action upon the cafe under 40 . Vide Kit. 76. 4. 

So, in detiuue of goods. Vide Kit. 74. b. 

50, in treſpaſs, without vi & arms, under 40. V 
Kit. 74. a. 

So an action lies there by the lord himſelf ; for the ſuitors a; 
the judges. bid. | 

So, by a ſtranger who comes into the manor. Vide Kit. 74. l. 


But a court-baron cannot hold plea of common right, abore 
404, Vie County, (C. 8.) 

And if it does by preſcriptron, it is not properly a court-baron, 
but a court of record, and error will lie upon a judgment there, 


; Noy. 20. 


So it cannot divide a debt into ſeveral plaints, each under 303. 
Vide Kit. 74. 4. 

So treſpaſs does not lie there 27 et armic. Vide Kit. 54.6, 
75. b 
Nor treſpaſs by Jiſticies; ſor it cannot be directed to the ſteu- 
ard. Vide Kit, 74. b. | 

So, in treſpaſs without vi & armis, if the defendant pleads 
freehold, the court cannot proceed. Vie Kit. 74. a. 

Or, if he pleads, that the plaintiff is his villein. Bid. 

So accompt does not lie in a court-baron. Hide Kit. 74. b. 

Nor detinue of charters. Vide Kit. 74. a. 75. b. 

Nor replevin, except where the lord claims it, by charter or 
preſcription. Kt. 74. 6. 

Nor waſte. Yide Kit. 76. a. 

Nor ejectment of ward. id. 

Nor cjecrtione firme. Ibid. 

Nor aſſize. Did. 

Nor quare impedit, or other mixt action. id. 

Nor an action upon any ſtatute. Bid. 

If an action be ſued in a court-baron, in which it has no ju- 


riſdiction, prohibition may be ſued. Vide Kit. 74. as. 75. 4. 


So, if a plea be pleaded which ouſts the juriſdiction there. 
Vide Kit. 75. a. 

So, if the defendant pleads, that the cauſe of action did not 
ariſe within the juriſdiction, and the plea is difallowed, upon 
afrdavit a prohibition thall go. Vie Kit. 74, 75, &c. 

So, to treſpaſs vi & armis, a ſuper/edeas may be granted. Fu! 
Kit. 75. b. | 

So, if it has no juriſdiction, the proceeding there is void, and 
treſpais lies. 1bid. 


So in a court-baron a writ of right patent may be ſued, directed 
to the lord, or if he be out of the realm, to his bailitt, to d 
right, where his tenant in fee loſes by default, or dics ſeiſed, 
and a ſtranger abates, 

When 
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When it lies, and of what thing, or not. Vide Droit, (B. 


2 
"And if the lord refuſes to hold a court, or to receive the writ, 
or to do right, a writ may be ſued againſt him by the demandant 
to command him ſo to do. F. N. B. 3. E. 
And hereupon he may have an alias pluries, and attachment. 
F. N. B. 3. E. 

Or demandant may remove the plea out of the court- baron by 
tilt to the county, and by pone from the county to C. B. without 
cauſe alledged. V. N. B. 3. F. ä 

So the tenant, with cauſe, may remove it by recordari, F. 
N. B. 4. A. 

But if a court-baron holds plea of freehold without writ, the 
judgment and execution thereupon ſhall be void, and he who en- 
ters upon ſuch execution will be a diſſciſor. Kit, 74. b. 

And by the ff. de Marl. 52 H. 3. 22. nullus poſſit diſtringere li- 
lerus tenentes ad reſpondend” de libero tenement” aut de aliquibus ad li- 
lerum tenementum ſpectan fine brevi domini regis, 

So the lord after, or before a writ directed to him, may give 2 
licence to his tenant to ſue a writ of right in C. B. whereupon 
ke ſhall have right 9 dominus remifit curiam. F. N. B. 2. F. 
Vide Droit, (B. 1.—C. 2.) 

Or, if ſuch clauſe be omitted, the lord may certify his aſſent 
by letter to the king in chancery, F. N. B. 3. A. :3 

Or, if the tenant ſues in C. B. without ſuch letter or elauſe 
and recovers, it ſhall be good, and the lord or tenant cannot 
avoid it. . N. B. 3. 2 

So, if a writ of right patent be ſued in a court- baron and the 
miſe joined upon battail, or to be tried by the grand aſſize, the 
court cannot proceed. V. NM. B. 4. E. 

Or, if a foreign plea be pleaded. F. N. B. 4. E. 

If the court-baron proceeds after a foreign plea pleaded, or 
tie miſe joined upon the grand aſſize, a prohibition goes. 7, 
N. B. 4. E. 


So a copyholder ſhall implead, or be impleaded for his tene- 
ments, by plaint in the nature of a real action in the court-ba- 
ron; for he cannot implead by the king's writ. Lit. S. 76. 

And therefore, he may make plaint de placito terre, with pro- 


teltation to ſue in the nature of a formedon, mortd*ancejtor, afſize, 


Ce. Did. 
Or, in nature of a writ of entry in the pot; and ſhall proceed 
ticreupon as in ſuch action at common law. 4s. 68. 


The form of proceeding in right patent, ide in Droit, (B. 
1 Kc.) 


| (R. 1 7.) Trial. 


In a court-baron all pleas of common right ought to be deter- 
tuned by wager of law. 2 Inſt. 143. Vide County, (C. 11.) 
But 
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(R. 16.) 
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BB But by. preſcription, a trial may be by jury. 2 Inft. 14%, 
; Or, ex afſenſu 33 Bro. Trial 1.43. : 


N | (R. 18.) Execution. 


(x. 28.) If a recovery be in the court of the manor in a perſon} 
In perſonal action, the plaintiff ſhall not have execution by capias ad fatiifes 
a@ions, ciendum ; for that does not lie in a court-baron. Xit. 11 5. ö. 

Nor by elegit; for that was given by the /. W. 2. 18. Vid 
Kit. 115. b. 

Nor, regularly by fieri facias, or levari faciar. Vide Kit. 11s, l. 

But the plaintiff upon a precept from the ſteward, regularly, 
ought to diſtrain the goods of the defendant, and hold them in 
the nature of a diſtreſs, till he ſatisfies the condemnation, 
1 Sal. 221. Vide Kit, 115. b. 
And he cannot fell the diſtreſs, tho it be the king's manor, 
R. 2 Cro. 255. 

Or, by cuſtom, he may take execution by /evari facias, and 
appraiſe the goods, and fell them, Kit. 115. b. Lut. 1413. 
I Sal. 201. 

Or the lord may preſcribe to fell the goods, upon an execu- 
tion. Ney. 20. | | 


(R. 19.) 80, in an action for copyhold land, purſued in the nature of 
In real. a real action at common law, execution ſhall be by precept from 
the ſteward to the bailiff to deliver ſeiſin. Kit. 254. b. 
But C. B. will not aid a court-baron, with proceſs to put the 
party into poſſeſſion with a poſſe manerii. R. 3 Les. g. 
So, if a judgment there be removed by certicrari to B. R. e 
ecution ſhall not be awarded thence. R. I Lev. 134. 
How error ſhall be redreſſed. Vide ante, (P. 1, 2.) 


(5) Cuſtom; The Nature of it. 
(S. 1.) Mult be alledged in a particular Place. 


i WI AT a copyholder may, or ought to do, or not, the 
| cuſtom of the manor directs. Co. L. 63. a. 
Every cuſtom is local, and ſhall be alledged not in the per- 
ras as a preſcription, but in the manor, or other place. Cu 
113. 6; 
Ps, it is /ex /cci; for in ſuch a particular place it binds the 
perſons, or. things concerned, as another law. Dev. 31. b. 
Cuſtom may be alledged in a manor, or other particular place, 
| Co. " I 13. be | | 
In a city, or burrough. Kt. 105. a. 
In a vill, not burrough or corporate, Hid. 
So, in a county; as gaveltind. 1id. 
In a hundred, or county, as the JF eld of Kent, &c. 
But it cannot be alledged for the whole kingdom; for that 13 
the common law, Ai. 105. a. N 49 
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(S. 2.) Muſt be Time out of Mind. 
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To every cuſtom there are two inſeparable incidents, time, 
and uſage. O. L. 113. 5. Vide Preſcription, (E. 1.) 
And therefore, continual uſage, and practice, from time 
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whereof no memory 1s to the contrary, makes a cuſtom, : 
Dav. 32. a. | ; | | 1 
And “ ancient“ cuſtom, found in a ſpecial verdict, means of 
« jmmemorial” cuſtom. Coop, 17.“ ſt 
But a cuſtom cannot be eſtabliſhed by the king's grant. Bid. 3 
Nor, by act of parliament, Bid. 1} 
_ 
(S. 3-) Muſt be reaſonable. 1 
Every cuſtom, that is not contrary to rcaſon, may be allowed, (S. 3.) 7 i 
Cr L. 62. 4. Vide Preſcription, (E. 4.) eg na thall ; b 
A cuſtom may be reaſonable, tho? it be contrary to a rule, or . 4.) AR 
, Tho' con- 
maxim of law. Dav. 32. a. — 


As, the cuſtom of gavelkind, that all the ſons ſhall inherit. rule of law, 
Dav. 32. 4. Lit. S. 210. Vide Gavelkind. 

Or, Burrough Engliſh, that the youngeſt ſon ſhall inherit. 
CG. L. 140. b. * 

Or the youngeſt ſon, if he be not of the half blood. Bid. 

Or the eldeſt daughter, or ſiſter, c. Co. L. 140. b. Vide 
ante, (K. 4.) Vide Burrough Engliſh, 

So a cuſtom, that a feoffment by tenant in tail with warranty, 
ſhail not make a diſcontinuance. Dav. 30. a. 1 Rel. 562. J. 47. 

That the wife ſhall not have dower, where ſhe receives money 
upon ſale of the land. Daw. 30. b. 1 Rol. 562. J. 50. 

That a widow, if ſhe marries, ſhall not have dower, 


1 Rol. 562. 14 52. 
That a leaſe for years, by a copyholder, ſhall determine with 


his life, R. Hut. 101. 
That an infant, at the age of fifteen, make make a ſeoffment. 


I Rol. 567. K. * 


- 


That he may bind himſelf apprentice. 1 NI. 567. 4. 12. 


So a cuſtom may be reaſonable, tho' there be a general pro- _ (3: 5.) 


nion by ſtatute to the contrary, if the cuſtom is not expreſsly — con» 


taken away; as, a cuſtom that a tenant within the Cingue Ports ſtatute. 


ſtall not be in ward. Dy. 288, 289. Pal. 543. 
Vide Preſcription, (F. 3 .) 


So a cuſtom ſhall be reaſonable, if it be for the common (5: 6.) 


benefit, tho' it tends to the prejudice of a particular perſon. omen 
Dav. 32. b, benefit, tho" 
As, a cuſtom to make a bulwark for the defence of the realm, ws 2 
Þpon the land of another. bid. NG 
Or to dry his nets upon the land of another. Bid. 
Vox. III. Q So, 
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| 

So, to turn his plow upon the headland of another; for it j; 
for the benefit of agriculture. Dav. 30. a. 32. 6. 

| So, that a ſearcher ſhall deſtroy all corrupt victual, which 
ſhall be put to ſale within a manor. Per 3 J. North did. 

5 1 Mod. 202. 2 Med. 56. 

So, a cuſtom to elect ſuch a one refant within a private leet, 

within a hundred, conſtable of the hundred, is good, though he 

be alſo liable to ſerve that office within the leet. Comp, 13. 


(S. 7. So a cuſtom ſhall be reaſonable, which may have had 2 
uh fl reaſonable commencement, tho' otherwiſe it would be unrea. 
reaſonable ſonable. Vide oſt, (5. 10.) : 
 commence- As, a cuſtom, that every tenant of a manor ſhall pay 3“ 
2 for a pound- breach, tho it would not be good for a ſtranger; for 

the lord may give his tenements upon ſuch terms. It. 104, . 
Fide poſts (S. 13.) 

That every tenant, who holds land in willenage, {hall pay 
a fine upon the marriage of his daugliter. Kit. 104. 4. C.. 
L. 140. a. | 

That one ſhall have liberty to plow, and ſow, and after 
the corn is carried away, another ſhall have the land as hi; 

| ſeveral. Kit. 104. 5. | 
That a commoner {hall not put cattle upon the common, after 
the corn is carried away, till 17:chaelmas. Kit. 105. a. 

That every thip thall pay fo much per ten of all merchandiſe, in 
ſuch an haven. 1 $i. 18. 

*50, where a corporation is intitled to cuſtomary duty on corn 
imported, a cuſtòm that factors free of the corporation, {tall te- 
ceive to their own uſe, that part of the duty which. ariſes 
from corn conſigned to them as factors, is good; for it may 
have had a reaſonable commencement, as to encourage the im- 
portation of corn, or to encourage {actors to take their freedem 
Doug. 119, 134.“ 

l cuſtom may be good, tho' it tends to diminiſh the value of 
the lord's eſtate, Facet v. L:iwther, T. 175 1. 2 Pezey 300.) 


(S. 8.) 30 a cuſtom may be reaſonable, tho' the right of another 
N — — be reſtrained: as, a cuſtom in reſtraint of trade in ſome reſpedts, 


ther he re. #60 2 Fade, . 2. 
ſtrained, A cuſtom, that a lord may have a bakehouſe for his tenants 
in the vill, and that none elſe ſhall bake there to ſell. R. 
1 Rol. 559. J. 20. | 
That all the inhabitants of a vill ſhall grind the grain they uſe 
there, at his mill. R. 1 Rel. 559. l. 40. Doug. 218, 225.“ 
[But a cuſtom to grind all corn, grain or malt, which a man 
ſhall have occaſion to uſe or ſpend, at the mill of A. is un- 
reaſonable; for it may extend to corn for horſes, and at what- 
ever diſtance the tenant may live. Ld. Uxbridge v. Stavelond, 
M. 1747. 1 Vezry 56.] Dong. 221.* 
[A cuſtom for all thoſe who have any land in a common field 
to incloſe as much thereof as they pleaſe, is good. Barver \» 
Dixon, H. 17 G. 2. Will. 44] 95 
| 3 
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8 a cuſtom in general words ought to have a reaſonable 
conſtruction 3 as to diſtrain all things upon the land, ſhall be in- 
tended of all things diſtrainable. 1 Sid. 18. 


But a cuſtom is not reaſonable, which cannot have had a rea- 
ſonable commencement. Dav. 32. 4. Vide ante, (S. 7.) 

For a cuſtom need not have a lawful commencement, as a 
preſcription, but ought to be reaſonable in its commencement, 

Ca, 60. 5. 
1 — therefore, the cuſtom of tanifry in Ireland, that land 
ſhall go /eniori & digniſſimo of the blood and ſurname, is un- 
reaſonable ; for it commenced by power of the moſt potent. R. 


Dav. 34- ö. 


80 a cuſtom, contrary to the law of God, is not reaſonable, 
Vice Kit. 105. as 


Nor a cuſtom, contrary to the king's prerogative z for nu/lum 
tempus occurrit regi. Dav. 33. 6. Vide Praſcription, (F. 1.) 

As, a cuſtom to make a corporation. Dav. 33. 6. 

80 a cuſtom, that goods diſtrained within a manor for the 
king's debt, ſhall be brought to the lord's pound for three days, 
and if the debt in that time be paid, they ſhall be reſtored, 
1 Ri. 566. J. 30. 

So a cuſtom to retain goods pledged till the money lent be ſa- 
tisſiec, does not extend to the jewels of the crown. Dav. 33. 6. 

So, if a man has wreck, eſtrays, toll, Cc. it does not extend 
tothe goods of the king. 1 R/. 566. J. 37. 


Nor, a cuſtom to the general prejudice, for the advantage 
of any particular perſon. Dav. 33. a. 

As a cuſtom, that no commoner ſhall put his cattle on the 
common till the lord has put his cattle there. Dav. 32. b. 

That no tenant ſhall marry his daughter, till he pays a fine to 
the lord, Dav. 33. a» Lit. S. 209. 

That the lord ſhall take the cattle of a ſtranger /erant and 
enchant upon the land, for his heriot. Dave. 33. a” Vide 
ante, (K. 25.) : 

Or {hall take 3 J. of every ſtranger for a pound-breach. Dav. 
Fide 33. 4. ante, (S. 7.) 

That a tenant ſhall be amerced, if he does not put his cattle in 
the lord's pound. Dawv. 33. a. KR. 21 H. 7. 20. 

That a man, who does not pay as much as is due to the church, 
(hall forfeit ſo much to the lord of the ſame vill. 21 H. 7. 20. 

That a tenant fiſhing in the ſea near his land, unleſs in the 
lrd's boat, ſhall pay ſo much to the lord. Vide 21 H. 7. 20. 


Nor, a cuſtom to the prejudice of any one, where there is not 
m equal prejudice or advantage to others, in the ſame caſe; as, 
that the theep of ſeveral owners, upon the fame tenement, ſhall 

counted igſimul, and decimated ; for one may pay all his lambs 
for tithes, and another nothing. R. Hab. 329. 


Q 2 Nor, 
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(8. 9.) 
in general 
words. 
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(8 16.) Nor, a cuſtom, that any one ſhall be judge for himſelf; 1, 
If 28 that the lord ſhall detain a diſtreſs taken upon his demeſneg, til 
— one fine made for the damage, at his will. Dav. 33. a. Li, 


ſhall be $, 212. | 

judge for | 

himſelf, a . 
(S. 16.) Nor a cuſtom againſt common right; as, that a man ſhall laye 


If it be yyarren in land not held of him. Kit. 104. 6. 
— That every tenant of the manor ſhall impound cattle in 
the lord's pound, for he may impound upon his own land. 
Kit. 105. b. 
That if a tenant ceaſes for two years, the lord ſhall enter til 
he agrees for the arrears; for the tenaut will be ouſted of his in- 
heritance without action. 1 Kol. 5 59. J. 50. ä 
That a feme- covert may make a deviſe of her lands. 1 Sid. 17, 
[Or that feme-covert ſeiſed in fee of copyhold lands may diſpoſe 
of her eſtate without her huſband's joining. Stevens v. Tyrre|, 
H. 26 G. 2. 2 Will. 1. 
Or that tenant in fee ſhall not deviſe his lands in ſuch 1 vil. 
1 Rol. 558. J. 15. 
Or, ſhall not leaſe for above ſix years. Ibid. 
That the wife of a tenant in fee ſhall not be endowel, 
1 Rel. 563. J. 1. 
That the wife, ſhall have property of ſuch a part of the good; 
during coverture, and ſhall diſpoſe of them without her huſband. 
1 Rel. 563. J. 5. 609. J. 38. 
That every frecholder ſhall pay a fine to the lord, upon the 
marriage of his daughter without licence. C9. L. 139, 140. 


(8. 15.) Nor, a cuſtom againſt a right by preſeription; as, that any 
Or, _ one may erect upon a new foundation, to the obſtruction of au- 
dive zicht, tient lights. R. 1 Nel. 558, J. 50. 566. J. 5. 
tive tight. 5 | : 35 $03 

So, if a man preſcribe for a way, a cuſtom that another na; 
ſtop it up, is void. 1 Rol. 566. /. 20. n 
So, if he preſcribe for common appendant or appurtenam, 
a cuſtom that another may incloſe, is void. R. 1 Kol. 503. 


1. 50. Jan. 375. Cre. Car. 432. 


8. 18.) So a cuſtom is not reaſonable, which imports a loſs on one 
If it im- fide, without a benefit in conſideration ; as, that a lord of a nu- 


ports a loſs nor ſhall have the beſt anchor and cable of every ſhip, that ſtribes 
on one fide, 


without a upon ſoil within his manor, and periſhes there, tho' it be ut 
benefit in a wreck, KR. 3 Lev. 85. Vide 3 Lev. 307. 
— Tho! it be alledged, that the lord buries the dead caſt from thc 


tion. 


in ; Lev, ſhip; for that is a matter of charity. 3 Lev. 307.* 
/ — g 1 So, a cuſtom, that every ſhip which paſſes the river ſhall p 
£075 16 ee 


esel ſuch a ſum, becauſe the city Sc. maintains a key for all goods 
£4 talen. unladen in the ſame city; for this does not extend to ſhips which 
do not unlade there. R. 1 Vent. 71. 1 Mod. 47. ; 
Or, becauſe it maintains a key, and buthel for meaſuring 
of all goods. N. 2 Lev. 97. Ray. 232. 1 Mad. 104% 
Tho? the goods are unladen at another place in the fame ict. 
2 Lev. 97. 4 
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Zo a cuſtom to ſink coal-pits, and lay the rubbiſh, coal, 
wood, c. near the mouth, on the land of another, at the will 
of the lord, is void; as unreaſonable, uncertain, and tending to 
make a man judge in his own cauſe, Determined in C, B. 
und affirmed unanimouſly on error in B. X. Wilkes v. Bread- 
tent, P. 17 Ge. 2. Wil. 63. Str. 1224-] 


(S. 19.) Muſt be certain. 


go a cuſtom ought to be certain, otherwiſe it ſhall be void. 
Dat. 33. 4. Vide Preſcription, (E. 3.) 

As a cuſtom, that an infant may make a feoffment, when he 
is of age, to count 12 d. or meaſure an ell of cloth. Dav. 33. a. 

That the tenant of a manor, ſhall have all windfalls, who firſt 
comes to the place where they fell. Dav. 33. a. But Dav. 35. 


Semb, cont. 
That land ſhall deſcend /eniori & digniſſimo of the blood and 


ſurname. R. Dav. 35. 

So a cuſtom, that depends upon the will or pleaſure of ano- 
ther, is uncertain and void : as, to have half a mark, or a horſe, 
when the ſheriff holds his tourn. Dav. 33. a. 

That a leaſe by a copyholder for a year, ſhall determine by a 
ſurrender of the copyholder into the hands of the lord. Hut. 101. 

*So, a cuſtom for por indigent hauſehalders living in A. to cut, 
and carry away the rotten boughs and branches in a chaſe 
in A. cannot be ſupported, the deſcription of the perſons entitled 
being too vague. 2 Term Rep. 758.“ | 


(S. 20.) Cuſtom, how deſtroyed. 


If a cuſtom be diſcontinued, it is gone. Dav. 33. 5. 


C O R N. 
Fide Diſmes, (H. 1.)—Biens, (G. 1, 2.) 


CORONATION, 
Vide Roy, (C.) 


Clafms at a Cozonation. 
Vide Officer, (E. 6.) 
C OR ON E R. 


Vide Juſtices of Peace, (D. 11 (K. 6.) - Ofcer, 
G. 1, &c.) 
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4 CORPORATION. 

Vide Franchiſes, (F. 1, &c.— G. 4, &c.)—Capacity.— De, 

(H. 5, 6.)—Diſcentinuance, (A. 1.)—London, (H.)—P leader, 
(2 B, I, 2.) 8 I 


CORRECTION. 
Vide Lect, (K.)—Pleader, (3 M. 19.) 
Houle of Coyetion. 
Vide Fuſtices of Peace, (B. 82.)-—Uſes, (N. 9.) 
COSINA GE. 
Vide Afiſe, (D.) 


ED 3ST 4 
(A) When Colts ſhall be recoverey. 
(A. 1.) By a Demandant, or Plaintiff, 


Y the common law coſts were not recoverable in a plea real, 
perſonal or mixt. 2 Ii. 288. 10 G. 116. a. 

But now, by the ff. of Gloc. 6 Ed. 1. 1. the demandant may 
recover the colts of his writ, in all caſes where he may recover 
damages. 

And this extends to all the coſts expended in the ſuit, 

2 List. 288. | | | 

And to coſts upon the firſt writ, where the plaintiff purchaſes 
another by zourncys accompts. Ibid. 

But he thall not have allowance for his trouble, or loſs of time, 
Ibid. 

And the . of Glee. 6 Ed. 1. 1. gives coſts, in all caſes 
where damages are recoverable by the fame or any former add. 
10 Co. 116. a. 

So, where any ſubſequent act gives damages, in a caſe where 
damages were recoverable before. Eid. 

So, where a ſubſequent ſtatute de novo gives a certain penalty 
and an action for it to the party grieved, he ſhall have coſts; 
otherwiſe, he might loſe by the proſecution : as, in an action upon 
the /. 1 Ph. & M. 1g. for taking-more than 4 d. for a diltrels, 
by which he lofes 5/. R. Cro. Car. 560. 1 Rol. 516. J. 50. 
Fon. 447. 1 Vent, 133. Mar. 56, 1 

| n 


E 


In an action upon the /. 21 I. 8. 6. which gives 40 5. for 
taking a mortuary not due. 1 Rel. 516. J. 35. Co. Ent. 164. 
Lut. 290. . 

Upon the /. 5 El. g. which gives 10/7. againſt a witneſs who 
does not appear upon a /wbpena, R. 1 Sal. 206. | 

So, upon the /. 13 El. 5. which gives only a moiety of the pe- 
nalty to the party grieved, for uſing a fraudulent deed. C2, 
Ent, 163. Lut. 200. 1 Rvl. 5 17. J. 10. 

So where, by a private act, a penalty is given to the party 
griered, the plaintiff ſhall have colts ; for it is a duty veſted be- 
fore the action brought. R. Skin. 363, 367. 

So in an attachment upon a prohibition, the plaintiff ſhall have 
colts, if the defendant be found guilty. 1 Nel. 516. J. 30. R. 
3 Lev. 360. 2 Inſt. 644. | 

So, if judgment be by default, and damages found upon a writ 
of inquiry. R. 2 Jon. 128, Ray. 387. 1 Pent. 348, 350. 

[If on a writ of inquiry damages are given ſeparately, and pro 
miſs & cuſtagiis 20 5. then plaintiff releaſes the damages as to two 
counts, and has judgment for the reſidue, with colts de incre- 
ment, it is well; for if deſendant has been at expence as to the 
bad count, the court can make him an allowance in the coſts de 
ineremento. Cutler v. Goodwin, P. 7 G. Str. 420.] 

And in prohibition, if the verdict be, that the defendant pro- 
ceeded after a prohibition delivered. 1 N.. 516. J. 25. R. 
Cro. Gar. 559. Jau. 447. 

And now, by the %. 8 9 . 3. 11. in all ſuits upon prohi- 
bition, if the plaintiff has judgment after plea, or demurrer. 

[If plaintiff in prohibition prevails in any part, he ſhall have 
colts, AZddleton v. Croft, M. 10 G. 2. Str. 1056. B. R. 
H. 395. Andr. 57.] 

If huſband and wife are plaintiffs in prohibition, and huſband 
dies before judgment, yet the wife ſhall have colts ; for either the 
ſuit is not avated at common law, or it is helped by f. 3 C 
9 V. z. c. 11. id.] 

[After judgment for plaintiff in prohibition, coſts ſhall be al- 
lowed from the firſt motion. Houghton v. Starkey, in fc. H. 4 6. 
Str, 82. Fort. 348.] | | 

[In prohibition, coſts commence from the ſuggeſtion ; and 
there ſhall be coſts of a feigned iſſue directed to try a fact for the 
information of the court. Barnes 130.] | 

(If defendant in prohibition forces plaintiff to declare, and 
pleads nugatory plea, (as that he had not proceeded in fpiritual 
court after prohibition) court will on motion give colts ; but this 
is not within 8 & 9 V. 3. c. 11. Barnes 148.] 

So the plaintiff ſhall have coſts, in debt for coſts aſſeſſed for 
not proving a ſuggeſtion. R. 1 Rol. 5 16. J. 40. 

And now, by the. 8 & 9 V. 3. 11. in debt upon the 
F. 2 Ed. 6. 13. for not ſetting out his tithes, where the ſingle va- 
lue found by the jury does not exceed twenty nobles. 


[But none, if above. Barnes 150. ] 
Q 4 And 
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And by the ſame ſtatute, in all actions for waſte, where the 
ſingle value found does not exceed twenty nobles. 

And by the ſame ſtatute, the plaintiff ſhall have coſts in a fit 
facias, if he obtains an award of execution after plea or demurre;, 

In a /cire facias upon a recognizance by bail. Semb, 1 Sal. 208. 

[Equitable coſts may be levied out of the penalty of a bong, 
but not out of the penalty of a recognizance of bail. Balduin v. 
Morgan, H. 2 G. 2. Str. 826. 

So the plaintiff ſhall have coſts, if he has judgment upon de- 
murrer, where he would have had them upon a verdict. 

And in an action againſt an executor, or adminiſtrator, 
Hut. 79. D. Hard. 165. 

So, where ſeveral damages are given, he ſhall have entire 
coſts, tho? he has judgment only for part. Hob. 6. 

By the ff. 33 H. 8. 39. in ſuits upon ſpecialty to the king, or 
to another to his uſe, the king ſhall recover his coſts and da- 
mages as other common perſons do in their ſuits. 

{In an action on the riot- act, 1G. 1. c. 5. for pulling co 
the plaintiff's houſes, brought againſt the inhabitants of the 
hundred, and in action of hue and cry, full coſts. J/ithan v. 
Hill, P. 32 G. 2. 2 Will. gi. Barnes 151.] 

[On recognizance forfeited, and money levied, the court will 
order proſecutors coſts to be paid, and the ſurplus returned, R, 
v. Eyres, T. 7 G. 3. 4 B. M. 2118. 

If defendant does not go on to trial by proviſo, according to 
notice. Wilkinſon v. Poole, P. 1 G. 2. Str. 797.] 

[On trial of a feigned iſſue by direction of a court of law, coſts 

ſollow the verdict, and the court has no diſcretionary power; but 
when iſſue is directed by chancery, coſts are not given by this 
court, but left to chancery. Herbert v. Williamſon, P. 25 G. 2. 
1 Will. 324. 

[If there are three feigned iſſues, and one only found for plaintiff, 
he mult have coſts, tho' the moſt material is found againſt him, 
Tempeſt v. Medealf, T. 25 & 26 G. 2. 1 Will. 331.) 

[If on motion for quo warrants information, it is agreed to try 
the corporation-right by a feigned iflue, in which the proſecutor 
as plaintiff prevails, he ſhall have coſts only from the time when 
the feigned iſſue was firſt agreed to and ordered, (which includes 
the coſts of the diſputes about ſettling the feigned iſſue, in which 
diſpute plaintiff prevails) but not coſts antecedent to ſuch conſent, 
Thomas v. Powell, P. 31 G. 2. 1 B. M. 603.] 

[If defendant has leave to amend plea on payment of coſts, and 
the amendment does not deface the record, and the replication is 
not de note, but only altered fo as to purſue the alterations in the 
plea ; coſts on the plea and replication ſhall not be as if new, but 
only in proportion to the alterations made, and alſo for conſulting 
counſel if replication de now is neceſſary. Rex v. Philips, I. 
32 G. 2. 2 B. M. 757.] 

¶ To a declaration of two counts, if defendant demurs to the one, 
and has judgment for him, and pleads to the other, and verdict 
againſt him; plaintiff ſhall have coſts on the verdict, but defendant 
none on the demurrer. Alley v. Young, T. G. 3. 2 B. A. 125. 


6 


elf a plaintiff have a verdict on one count only, colts ſhall be 
tzxed on the whole declaration, though there be a verdict for de- 
{-ndant on the others. 2 l. Rep. 800, 1199.“ 

And defendant ſhall not have coſts on that part of the record, 
on which a verdict is found for him. Doug. 677. (65 2.) Jide 
pl, (A. 5.) : 

By ff. 4, 5 Ann. c. 16. which enables a defendant to plead 
ſereral matters, it is enacted, that if any ſuch matter ſhall upon 
a demurrer joined, be judged in/fficient, coſts ſhall be given at 
the diſcretion of the court; or if a verdict ſhall be found on any 
iſue in the ſaid cauſe for the plaintiff or demandant, coſts ſhall be 
alſo given in like manner, unleſs the judge who tried the ſaid iſſue, 
ſhall certify that the ſaid defendant, or tenant, or plaintiff in re- 
plevin had a probable cauſe to plead ſuch matter which on the 
{aid iſſue ſhall be found againſt him.“ | 

n this ſtatute, the quantum only of the coſts is left to the diſ- 
cretion of the court. 2 Term Rep. 394, 5.* 

Therefore, if one of ſeveral pleas pleaded by defendant be 
adjudged bad, on demurrer, whether to the plea directly or to 
plaintiff's replication, the plaintiff is entitled to have the coſts of 
thoſe pleadings deducted from the coſts taxed for the defendant 
on the petca, if afterwards on trial of the ifſues joined on the 
other pleas, defendant ſhould have a verdict ; even though it 
ſhould appear, on the whole of the record, that the plaintiff had 
no cauſe of action. 2 Term Rep. 391.“ | 

*But, if inſtead of demurring to a bad plea, the plaintiff take 
iſue on it, he ſhall not have the coſts of that plea, if the defend- 
ant have a verdict on it, though plaintiff have a verdict on all the 
ether pleas. 1 Term Rep. 266.* 

*Where any one of ſeveral iſſues in a quo warrants informa- 
tion is found for the proſecutor, on which judgment of offer is 
given, he is entitled to coſts on all the iſſues. 1 Term Rep. 453.* 

[Defendant pleads ſeveral pleas; demurrer to ſome, and judg- 
ment for plaintiff ; iſſue on others, plaintiff nonſuited ; plaintiff 
has coſts for the demurrers, according to 4 Ann, out of which 
ae to be deducted coſts of nonſuit. Barnes 136, 140, 141.] 

[If leſſor of plaintiff dies after trial, coſts ſhall be paid to his 
repreſentative. Barnes 119. ] 

If one defendant in ejectment confeſſes leaſe, &c. and there 
1s judgment againſt him for a third, and another does not 
confeſs, the court will make a rule againſt him for coſts. 
Barnes 121, 1.49.] 

ſts in one cauſe may be ſet againſt coſts in another, if be- 
tween the ſame parties; otherwiſe not. Barnes 130, 145, 146.} 

(If although plea confeſſes treſpaſs, plaintiff replies, and the 
cauſe is tried, and verdict for defendant ; yet the court will give 
judgment for plaintiff, and inquiry and coſts for all proceedings 
but the trial. Barnes 133.) 

in C. B. coſts of a former aſſize, when cauſe made a remanet, 
not allowed, unleſs by conſent expreſſed in the rule, In B. R. 

rwiſe, Barnes 150, 153-] 
[Coſts 
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plains the ff. of Glouceſter gives damages generally, in a caſe where yg 


S 0 8-T- 8. 


{Coſts of a remanet, where neither fide are in fault, attend the 
event of the cauſe generally, but on circumſtances otherwif- 
but the application mult be recent. Sadler v. Evans, IJ. 1G, ; 


4 B. M. 1984.] 


* a But the plaintiff ſhall not have coſts, where a ſtatute ſince. (a) 
hall not re- damages at all were recoverable before: as, in quare impe4y, 
Cover Colts» 10 Co. 116. a, Barnet 139. cont. where the church was full 
Jide ef, a : b x | * 
(D) the time of the quare impedit. Shin. 25. 
So a plaintiff, who ſucs gui tam, &c, ſhall not have coſts, le 
the penalty certain or uncertain. R. 1 Vent. 133. 1 Sal. 206. 
As, upon the ff. 31 El. 12. for not paying toll for a horſe be- 
fore ſale. 3 8 Lut. 200. 
Upon the /. 5 £1. 9. for 20 J. againſt him who commits yer. 
jury. R. Hut. 22. 1 Brownl, 66. Dub. Cro. El. 177, 
[ LThe proſecutor in a noctanter ſhall not have coſts, Rex v. 
Glaſſenby, H. 10 G. 2. Str. 1069. B. R. H. 355. 
o the plaintiff ſhall not have coſls againſt the garniſhee in a 
foreign attachment. X. Cro. El. 172. 
Nor in a ſcire factas, till the f, 8 & 9 V. 3. 11. Lat. 101. 
Dal. 95. | 
[If plaintiff does not jile an affidavit uſed before the prothono. 
tary to augment coſts, C. B. will ſet the judgment aſide. Py. 
ville v. , T. 11 & 12 G. 2. Barnes 126.] 
[The ſecurity ſhall pay neither coſts nor intereſt in a recog- 
nizance forfeited which was given on a plea to an extent. Rex y, 
Albert, P. 1716. In ſc. B. 4.] 
[On a repleader, no coſts to either party for the immaterial 
pleadings. Barnes 12 $.] 
{Defendant in replevin moves to amend avowry on paying colts 
his agent pays them aſter his death; they {l:all be returned. 
Barnes 138.] | k 
[Juror withdrawn, matter referred, award of coſts t6 
be taxed; the coſts of the reference ſhall not be allowed. 
Barnes 123, 58.] 
[Adminiſtrator Vor executor* non-ſuited in action for tithes 
accrued in inteſtate's life, or in {rover when the converſion was in 
inteſtate's life, pays no colts; but if in his own time he does, 


Barnes 127, 129, 132+] 
[They are liable to coſts in no action which they cannot bring 


in their own right. Barnes 141.] 


(a) Note; But the practice has been to give cofts on the fatute of Hue and Cry. 
(13 Ed. 1. ft. 2. c. 2.) which is ſubſequent to this ſtatute. Dic. 1 Term Rep. 72. 
and lord Cote lays down a different rule. 2 Inft. 289. for he ſays, © This clauſ, 
(ſpeaking of the ſtatute of Glouceſter) ** doth-extend to give coſts, where damage: 
« ate given to any demandunt or plaintiff by any ſtatute made after this parliament. 
Theretore the court gave coſts, on 9 C. 1. c. 22, which gives an action for ſetting fre 
to the plaintiff's houſe, and damages not exceeding 2004, though the damages 
given on the trial, together with the evſts exceeded the 200 J. 1 Term Reps 71 


72, 73. 
But a fmilar deciſion on this very ſtatute in 3 Bur. 1733, is ſaid to have bett 
given on erroneous grounds. Cœsop. 367, 368. [Nor 


ky AX. 2 
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Nor if non- ſuited, on 14 G. 2. for not proceeding to trial. 


Barnes 133+] Ext £ 2 
(But he cannot diſcontinue without payment of colts. 


Barnes 169-] 

#Efpecially if he had acted wrong within his own knowledge, 
25 where an executor brought an action in his own name, know- 
ing that there were other executors. 1 Bl, Rep. 451.* 

The plaintiff in an action for taking his ſhip or goods, 
ſhall not have coſts, altho' the verdict be for him, if the judge or 
court certify, that there was probable cauſe of ſeizure as contra- 
hand. Doug. 107.“ 


By the ff. 43 Zl. 6. In perſonal actions in the courts of W://- 
miner (and by the ff. 11 & 12 W. 3. . in the courts in Wales, 
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(A. 3.) 
When no 
more coft 


Cheſter, Lancaſter and Durham) if it appears that the debt or da- than da- 
mages amount not to 40 7, the plaintiff ſhall have no more coſts use. 


than damages. (a 

Nor by the /. 21 Fac. 16. in an action for ſlander, if the da- 
mages are under 4. 

Nor by the /. 22 & 23 Car. 2. 9. S. 149. In other perſonal 
ations, unleſs where the judge at the trial certifies a battery to 
be proved, or a title to be principally in queſtion ; and judgment 
for more coſts ſhall be void. I Vent. 256. (a 

If a ſtatute ſays, that if the damages be under 340 s. the plain- 
tif ſhall not have judgment, but the defendant -ſhall have 
coſts ; the jury ought to find for the defendant in fuch caſe. 
5 Mad. 367. | | 

The plaintiff ſhall not have more coſts than damages in treſ- 
paſs for aſſault and battery; if the defendant be found Not Guilty 
as to the battery. R. 2 Lev. 102, | 

And the plaintiff ſhall have no more coſts than damages, tho' 
the plaintiff joins ſeveral treſpaſſes, and the defendant juſtifies all, 
except the clauſum fregit, if the juſtification be found for the de- 
ſendant K. 2 Vent. 180, 195. | 

Though the treſpaſs be for breaking his cloſe, and alfo putting 
ſtakes upon his ſoil. R. 2 Vent. 48. 

Or breaking his cloſe and his foil. Dub. 5 Mod. 74. R. 
Carth, 224, 5. ; 

Or breaking his cloſe, and cutting down corn. Semb. 
5 Med. 315. Shin. 666. 

*Or in treſpaſs for breaking his cloſe, and digging up 
the ſoil in the place in which, Sc. and carrying away the ſame. 
Doug, 780, 78 1. | 

Or in treſpaſs for an affault, battery and tearing the plaintiff r 


claths, if the jury find that the tearing was in conſequence of 


the beating, and give leſs than 4os. damages. 1 Term 
Ry, 65 5. L 


(a) There is a remarkable difference in the wording of theſe two ſtatutes. By that 
*f Eliz. the judge muſt certify in order to prec/ude the plaintiff from his full coſts. 
By that of Car. 2. the plaintiff is of eourle precluded from recovering more cuſts 
dan damages, unleſi the judge certify. Or 


7 * 2 * — 2 aw Fs 2 * 
ö >. » & + — * 
0 8 a ; : << o 
——__  — — . — 
e Y 9 * 
8 _- AE ED <a. woatk..! 


— - 2 LR _— — 


. 


- 


43 
1 
4 1% 
2 
9 
1% 
4 
N 
194 
* 
4 


5 
1 


— 1 enen N % * * n — nd hs — * * * * = N a . \ * : 
— —— RL ing fo — — — —t. rr orgs ——— — rr ͥ ̃⅛c. ˙ꝛ˙ ů¾¼L uo iq t mœ⸗ w. ˙ÜUT9-½ò . — PEA 


COST & 
[Or for breaking and entering houſe, and keeping plaintiff out 
for a month, whereby he was put to expence to regain poſſeſſion 
and loſt the uſe of it. Blunt v. Mither, in C. B. M. 12 G 
Str. 645.) » : 
[In treſpaſs vi & armis for entering plaintiff's houſe, making 
r.oiſe, and continuing until plaintiff and others gave a note for 
money, not full coſts. Appleton v. Smith, H. 2 G. 3. 3 B. 
M. 1282. | 
{Or for breaking a door fixed to a houſe. Barnes 121.] 
Or breaking his cloſe and cutting down his rails ; for they are 
fixed to the freehold, Per Holt, Com. 324. Anon. T, 11 6. 
Str. 633. | 

Or breaking his cloſes and pulling up and throwing down his 
| hedges. R. Comb. 420. 

In treſpaſs, defendant guilty quoad tranſgrefſion” cum averiic & 
fenſurar. Fraction praſtration & divulſion. and the judge had 
not certified ; coſts as damages. Mitchel v. Soaper, P. 1724. 
Bunb. 167. | 
- cutting down trees. R. 11 G. 1. C. B. Shepherd and 

ard. 

Nor for treſpaſs for aſſault and battery, and ſtriking his horſe, 
fer quod deterioratus fuit, and Not Guilty, and damages generally, 
where no battery was certified. R. Paſ. 11 Ges. in B. R. inter 

* 877.623. Clerk and Otherey,* 

{In treſpaſs for battery, impriſonment, breaking houſe, &. 
defendant juſtified the impriſonment, and Net guilty to the reſt; 
on trial, juſtification found for defendant, and the Nat grilty for 
plaintiff, and 25. 6d. damages: Not full coſts for the 
battery, for the judge had not certified ; nor for the break- 
ing, &c. as it related to the freehold, Beck v. Nichols, M. 10 6. 
Str. 577-] 

Nor though an action for ſlander was commenced before the 
21 Fac. if it was proſecuted after. R. Lal. 2. 58. 

commenced in an inferior court, and removed into C. B. 
by habeas corpus. R. in C. B. Tr. 12 Ann. 

[Yet if ſpecial damage is alledged and put in iſſue, which would 
have been a diſtinct cauſe of action, plaintiff ſhall have full colts, 
Anderſon v. Buckton, T. 5 G. Str. 1924] 

But the ff, 21 Fac. 16. does not extend to an action 
— ſlander of a title. Per 3 J. Jon. 196. 1 Sal. 207. Go 

1. 141. 

Nor to an action for words, actionable only in reſpect of ſpe- 
cial damage. R. 1 Sal. 206. 

Nor for words and procuring to be indicted. R. Cn. 
Car. 163, 307. KR. cont. 2 Mod. Ca. 371. 

[In action for words, whereby he was not only da- 
maged in his goods, name, &c. but alſo by occaſion of the words, 
by the procurement of defendant he was taken up, and 


carried before a juſtice; full coſts. Carter v. Fiſh, M. 12 6. 
Str. 645+] 
[Cys 


COS T8. 


(Caſe, for ſaying to a ſingle woman —“ You are a common 
« {treet-walking bitch, and ſtand every night at the corners of 
« ſtreets to be picked up by fellows,” full coſts ; for the words in 
themſelves are not actionable. Baſs v. Aickford, P. 12 G. 2. 

„dr. 375.1 
hats ca for words ſpoken of a tradeſman, per qued he loſt 
ſereral cuſtomers; if the words themſelves are actionable, no 
more coſts than damages. Burry v. Perry. Str. 936. Ld. 
Ray. 1588. Surman v. Shellety, P. 5 G. 3. 3 B. M. 1688. 
Barnes 132. 135. 142 

[For words, where no ſpecial damage proved, and damages 
under 40 J. if full coſts are taxed, and execution, it ſhall be ſet 
aide with colts. Barnes 128.] 

And the ff. 22 & 23 Car. 2. does not extend, where the jury 
ives colts to a ſum certain, more than the damages are. R. 
2 Vent. 36. 1 Sal. 207. | 

Nor to a treſpaſs, in which the title of the land does not come 
in queſtion : As in treſpaſs for throwing down his ſtalls in a mar- 
ket. R. Ray. 487. 2 Fon. 232. 

Nor to a treſpaſs in breaking free 2varren, for in ſuch 
action, the title to the /oz/ cannot come in queſtion. 2 BY. 
Rep. 1151, 1152.“ 

Nor tc treſpaſs and trampling fruem, Anglict, a hay-rick. Dub. 
F, g. 42. 

or killing his horſe with a ſword. Ray. 488. 

Or for entring his cloſe and impounding his cattle. R. 
3 Med. 40. 

Or for entring his cloſe and plowing his foil. 5 Mad. 
74, 316. 

0 digging his turf, corn, &c. Semb, 1 Sal. 193. 

Or entring his boat, and cutting his rope. 5 Md. 316. R. 
Cimb. 324. | 

Nor, to a treſpaſs with an aſportavit, though the thing 
carried away be of ſmall value. R. 2 Fenty 48. 

Kin. 666. 

{In treſpaſs for aſſault, and taking a rope, if the | 
tikes upon fat. 43 Elia. c. 6. there thall be no mo 
damages; tho' it is laid with an aſpertavit, Walker v. Robinſon, 
7. 18 C. 2. 1 Wil. 93. Str. 1232.] 

In treſpaſs for entering his houſe and eating his meat, ſpeci- 
ſying quantities and kinds, half a guinea damages, and full coſts; 
for as to the goods, it is in the nature of trouver. Smith v. Clark, 
P. 13 G. 2. Str. 1130.) 

[On aſportavit, or damage to perſonal chattel, or for tcaring 
plaintiff's cloaths, full coſts. Barnes 119, 120.] 

So if he enters a cloſe, aud digs roots, and removes them to 
another place in the ſame cloſe ; for that is a carrying away. Per 
2 J. Veit. cant. 2 Vent. 21 5 | 

So in treſpaſs, guad oves chaſhavit S abduxit ; for that is a car- 
Ning away, Garth, 225. K 

0 


* 
A 7 


— — 


—— — — Id 


* 3 
1 — 


238 


COS TS 


So the ff. 22 & 23 Car. 2. does not extend to a treſyaſ; 
where the defendant juſtifies, and it is found againſt him, R, 
2 Lev. 234. | | 

[To treſpaſs for building a wall, and treading down the graſz, 
defendant pleaded Nr Guilty, and a way; and on verdict for 
plaintiff, he had full coſts, tho' no certificate, Higgint v. Fen 
nings, M. 13 G. Str. 726. Ld. Raym. 1444.] 

[In treſpaſs guare clauſum, tc, and any thing laid for aggrara. 
tion, there ſhall be no more colts than damages, tho” the freehold 
might come in queſtion, unleſs the judge certifies z but if there 
are ſeparate counts, and plaintiff have intire damages, he ſhall 
have full coſts without certificate: If defendant is found guilty ag 
to clauſum fregit and not guilty de bonis aſportatis, plaintiff ſhall 
have no more coſts than damages. On conſideration, per cur, 
Reeves v. Butler, H. 1725. Bunb. 207.] | 

[If in treſpaſs defendant juſtifies for a way, and plaintiff re. 
plies extra viam, and obtains verdict, he ſhall have full coſts, 
for the right comes in queſtion. Beale v. Moor, T. 15, G. 2. 
Str. 1168, ] 

[Plaintif thall not have full coſts, tho' defendant pleaded a ten- 
der, if judge certifies under 43 Elix. Bartlet v. Robins, P. 5 G. z. 
2 Wiſ. 258. 

[On treſpaſs, juſtification z on new aſſignment, Not Guilty; is 
not ſpecial pleading, to intitle to more coſts than damages, 
Barnes 124, 129.] e hl | 

[Only clauſum fregit, and aiſault and battery are within 22 U 
23 Car. 2.; and if plaintiff brings one action for an offence with- 
in, and another without the ſtatute, and has a verdict for both, 
he ſhall have full colts. Barnes 134.] 

[But not if he recovers for that within, and not for that with- 
out. Barnes 144. ] 

[Several juſtifications to treſpaſſes in different places, and not 
guilty to novel aſſignment, all found for defendant but this laſt, 


no more coſts than damages. Barnes 149. ] 


Where the action did not commence at Weſtminſter, but is re- 


moved out of an inferior court, Semb, 2 Lev. 124. K. 4 Mc, 


379. This is not within the ſtatute.“ 
Where the action is ſor diſturbing his common. R 
2 Mad. 141. 
Or for chaſing his ſheep, Cc. R. 1 Sal. 208. | 
[So for chaſing his cow and fowls with dogs, full coſts. Keen 
v. Whiſtler, M. 96. Str. 534] 

[For entering his cloſe and chaſing his bull, full coſts. Thmp- 


fon v. Berry, P. 9 G. Str. 551.] 


[For taking vi & armis plaintiff's horſe, and ſending and con- 
veying him from A. to B. full coſts. Harper v. Fiffer, T. 10 U 
11 G. 2. B. R. H. 37;.] | 

Neither does it extend to deht, afſiumpfit, account, trover, dts 
nue, &c. where the title to land cannot come in queſtion. 
1 Sal. 208. ä * 


— — 2 >; 


. 
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Nor to the battery of a ſervant, per quad ſervitium amiſit. 

5 Mod. 74.1 Sal. 208. | 

in treſpaſs for. criminal converſation with plaintiff's wife, he 
fha!l have full cofts (without the judge's certificate) tho' the da- 
mages under 40. Falebelor v. Bigg, A. 13 G. 3. 3 Will. 319. 
2 Bl. Rep. 854. | 

Nor by the „. 4 & 5 W. & MM. 23. to treſpaſs againſt 
an inferior tradeſman for hunting, hawking, fiſhing, or 
fowling. 

Buß in treſpaſs for hunting, brought, under this ſtatute, 
againſt the defendant, as a diſolute perſon, We. If the plaintiff 
prove the treſpaſs, but not the ſpecial circumſtances of the de- 
fendant being a difſolute perſon, &c. and recover a verdict for leſs 
than 40 J. he ſhall have judgment, as in a common action of trel- 
paſs, but no more coſts than damages. 2 Bl. Rep. goo.* 

And every tradeſman ſeems to be intended by inferior tradeſmen. 
Piſ.g V. 3. Bennet and Thalbeis, 1 Sal. 212. ( Reported Co- 
nd Rep. 26.) 

A clothier and alehouſe- man found an inferior tradeſman by 
jury, pays full coſts under 4 & 5 N. H. Barnes 125. 

[Who is an inferior tradeſman, under ,. 4 & 5 V. & Al. 
c. 23. is not determined; court divided, and no rule, _ and 
Brthurfl J. thought every tradeſman not qualified, and that it is a 
queſtion of law; Wiles C. J. and Noel J. that not every tradeſ- 
man, and that it ſhould be left to the jury. Buxton v. Mingay, 
7. 30 E 31 G. 2. 2 Vill. Jo.] 

Nor by the ,. 8 & 9g V. 3. 11. to a treſpaſs which appears at 
the trial, and is certified by the judge upon the record, to be wil- 
ful and malicious. 

In wilful and malicious treſpaſs, by fat. 8 & g V. 3. c. 11. 
. 4. the judge of ft privs mult certify in open court at the trial; 
lis certificate afterwards is void. Ford v. Parr, P. 28 G. 2. 
2Wilf. 21.) *Doug. 108. n.* 

And tho' the /. 22 & 23 Car. 2. ſays, the judgment ſhall be 
roid, it ſhall not be avoided by plea. 2 Vent. 36. 
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*By /. 3 Face 1. c. 15. J. 4. If in any action of debt, or action (A. 3.) 
en the cale on afſianpfit, to be ſued or proſecuted by any eitt- atx 
zen, and freeman of the city of Loudon, or other perſon inhabit- ſhall pay 
ing within the ſame city, or the liberties thereof, being a tradeſ- cots, if h+ 
man, victualler, or labouring man, again any ſuch perſon as erf nrg 
aoreſaid, in any of the king's courts at F/eftmin/ter, or elſewhere, than 40 
out of the court of requeſts eſtabliſhed by this act, it ſhall appear am. 
o the judge or judges of the court where ſuch action ſhall be ſued, 
tat the debt of the plaintiff doth not amount to the ſum of 40 5. 

a the defendant ſhall duly prove by ſufficient teſtimony, or by 
is own oath, that at the time of commencing the action, he the 
deiendant, was inhabiting in the city or liberties thereof, the 
Paintiff hall not be allowed any coſts, but thall pay ſo much ordi- 
na colts to the defendant, as the latter ſhall prove it hath truly 


et lim in the defence of the ſaid ſuit,* 
Provided 


COS TS. 


Provided that this act ſhall not extend to debt for rent on 
leaſe, or any other real contract, or any debt arifing on a eau 
concerning teſtament or matrimony, or properly belonging to the 
eccleſiaſtical court. /. 6.“ | 

Under this proviſo, actions for uſe and occupation cannot be 
ſued in the court of conſcience in London, and therefore no coſt; 
to defendant ſued in the ſuperior courts. Doug 244. (232. 

»The proper mode for the defendant to take advantage of thi; 
ſtatute, ſeems to be, by application to the court by affidavit, for 
leave to enter a ſuggeſtion on the record. Vid. Str. 46, 1120, 
1101. 1 Wil. 19. Deng. 245. (233) n* 

*And if plaintiff demur to the ſuggeſtion, and judgment he 
given for the defendant, the latter ſhall have the colts of the 
whole, demurrer included. Str. 1120.“ 

It ſeems by the words of the act, that the ſuggeſtion ſhould 
ſet forth that both plaintiff and defendant are reſiant within tle 
city or liberties. Vid. the Caſes before cited.* 

*By A. 23 C. 2+ c. 33- /. 19. If any action of debt, or aclion 
on afſumpfit, ſhall be commenced and proſecuted in any of the 
courts at Weftmiriſer, and the defendant at the time of the action 
brought, retide in the county of Middleſex, and be liable to be 
ſummoned to the county court, and damages be given under 40;, 
unleſs the judge ſhall in open court certify on the back of the re. 
cord, that the freehold, or title to the plaintiff's land, principally 
came in queſtion, or an act of bankruptcy, no coſts ſhall be 
awarded to the plaintiff, but defendant ſhall recover double coſt; 
of ſuit.* 

*On this ſtatute the defendant ſhall have double coſts, whether 
plaintiff fue in his own right, or as perſonal repreſentative, 
Doug. 246, 247. 

But a perſonal repreſentative cannot be ſd, in the county 
court of 1iddleſex, and ſhall therefore pay coſts, though the da- 
mages be under 405, Doug. 263, 264.“ 

*The defendant is not entitled to double coſts under 
this act, whether he himſelf or the plaintiff is an attorney, 
Doug. 381. (366,) 382, (367.)* 

The defendant ſhall not have his coſts under either of theſe 
coſts, where the plaintiff's demand is reduced under 40. bya 
ſet-off. Str, 1191. 1 Wil. 19. Doug. 448, 449.“ 

Nor, where there is a plea of tender as to part, and nen g. 
ſumpſit as to the reſidue, and the iſſue on the tender 
found for the defendant, and the balance proved, under 40, 


Doug. 448, 449.“ 


(A. 4.) By an Avowant. 


By the ff. 5 II. 8. 4. an avowant, or he who makes conuſance 
in replevin, or ſecond deliverance for rent, cuſtom, or ſervice, | 
it be found for him, or the plaintiff be barred, ſhall recover da- 
mages and coſts, as the plaintiff ſhould have done if he had te. 
covered, 


80 


. e. 2 ee 


COS Ti 
80 by the F. 21 H. 8. 19. He who avows, c. for damage- 


fal, or other rent. : a 

And by equity, if he avows for an amerciament in a court leet 
or baron. N. No. 893. K. 2 Cre. 520. R. cont. Cro. El. 300, 
Dub. Cro. Car. * Semb. 2 Rel. 75. Court divided, Fon. 422, 
434. Ent. per Halt, Garth. 179. | 

Or for a fine in a court leet. R. Mo. $93. 

Or for an eltray. Dub. Ow. 13. Cv. El. 258, 329. Acc. 
2 Cro. 520. ; ; 

Or for a heriot. 2 Cro. 28. 

Or for à relief, Dub. 2 Cro. 28. Jen. 422. 

Or for the penalty of a by-law. Per 2 J. Jenes cont. Cro, 
Gor. 534. Jen. 421. 

But avowant of ſeizure for herizt cuſtom is not intitled to coſts 
under 11 C. 2. c. 19. Lloyd v. Winton, M. 29 C. 2. 2 Will. 28. 
Barnes 148.] : | 

And the avowant ſhall haye coſts, tho' judgment be againſt the 
plaintiff upon demurrer. RX. 2 Cro. 520. 

Or the plaintiff be nonſuited, M. 13 W. 3. inter Smith aud 
Walgrave. ( Reported Comyns's Rep. 122.) 

So if an executor avows by force of the ff. 32 H. 8. 37. tho? 
it be a ſubſequent ſtatute to 21 H. 8. 19. R. 2 Rl. 457. 

So though ſeveral iſſues be joined upon the avowry, and ſome 
found for, and ſome againſt him, and the plaintiff has not coſts 
for the iſſues found for him. R. 2 Cro. 473. Dub. 2 Rol. 37. 
R. A. 2 Rol. 140. | 

{If ſome iſſues are found for avowant, and ſome againſt him, 
colts for one ſhall be deducted out of the other. Barnes 146.] 

But if a defendant in repleuin pleads in abatement, and avows 
for a return, and has judgment, that the plea ſhall abate, and for 
a return; he ſhall not have coſts. R. M. 13 W. 3. B. R. inter 
Snith and Walgrave. { Reported Gomyns's Rep. 122.) 

If he pleads property. Hard. 153. 

Zut if one of two defendants in replevin, be acquitted alone, 
he cannot have coſts. 1 Bl. Rep. 355.* 

And an ayowant ſhall himſelf pay coſts, on ſpecial avowries 
found againſt him. Doug. 709. u. 4 

And ſhall not have coſts on the aflirmance of a judgment in 
his favour, on a writ of error. Id. Aid.“ | 

Where ſome iſſues in replevin are found for the plaintiff, which 
entitle him to judgment, and ſome for the defendant, the latter 
muſt be allowed the coſts of the iſſues found for him out of the 
general coſts of the verdict, unleſs the judge certify that the plain- 
uf had probable cauſe for pleading = matters on which thoſe 
Wacs are joined. 2 Term Rep. 235. 


(A. 5.) By a Tenant, or Defendant, 
By the A. 23 H. 8. 15, If a plaintiff be nonſuited, or have 


reract againſt him, in an action upon the | . 5 K. 2. in debt, or 
Vol. III. R covenant 


(A. 5.) 


In an acti- 
on. 
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covenant on ſpecialty made to the plaintiff, or on a contract with 
the plaintiff, in delinue, if property be alledged in the plaintiff, in 
account againſt a bailiff or receiver to the plaintiff, in an action on 
the caſe, or on a ſtatute for a perſonal wrong or offence to the 
Plaintiff, the defendant ſhall have coſts, 

So if judgment be againſt the plaintiff upon demurrer, R, 
1 And. 117. Vide infra. 

And by the /. 4 Fac. 3. In treſpaſs, ejectment, or other 


action, where plaintiff ſhould have had coſts, if he had reco- 


vered. 

So by the /. 8 El. 2 & 13 Car. 2. 2. If the plaintiff be non- 
ſuited for want of declaration, or afterwards diſcontinue, or he 
nonſuited. 

So by the /. 4 G. 2. 28. If in any ejectment the plaintif 
be nonſuited, unleſs ſor want of confeſſing leaſe, entry, and 
OHer. 

80 by the f. 8 9 V. 3. 11. If judgment be againſt the 
plaintiff or demandant upon demurrer, in bar. R. 1 Sal. 193. 
Hod . Ca. 28, 

[If defendant pleads not guilty, and not guilty within fix years; 
and iſſue on the firſt is found for plaintiff, and then demurrer on 
the ſecond is found for defendant ; there ſhall be no coſts on c- 
ther ſide on the trial, and defendant ſhall have coſts on the demur- 
rer. Cocke v. Sayer, H. 32 G. 2. 2 B. M. 753.] 

* And in general, where different iffucs are joined on different 
pleas, the defendant is allowed his cgſts, on thoſe ifſues which 
are found for him, Dif, per Buller F. Doug. 678. (653.) Vid, 


| ſupra, (A. 1.)* 


Or the plaintiff in prohibition, ſcire facias, debt upon J. 
2 Ed. 6. 13. or in waſte, be nonſuited, diſcontinues, or has a vcr: 
dict againſt him. | 

[Verdict for defendant in prohibition, as to part, he has coſts, 
Barnes 138.] ; 

So by the /. 4& 5 V. & M. 18. An informer, if a verdict 
be againſt him, or a olle proſequi entred by him, ſhall pay coſts 
unleſs the judge, on the trial, certify there was a probable cauſe 
for the information. Vide peſt, (A. 6.) 

[In an action qui tam for exerciling a trade contrary to flat, 
5 Eliz. 4. notwithſtanding affidavit offered that the ſuit was for 
the benefit of the corporation. Ede v. Stephens, H. 10 G. 2. Id. 
Raym. 1333+] | 

[A. convicts B. on game-laws, he pays penalty, A. brings ac- 
tion, B. on the juſtices refuſing copy of conviction, brings c- 
tiorari, A. gets conviction affirmed, and is nonſuited in gc- 
tion; B. {ball have coſts of the certiorari allowed him in 
coſts on the nonſuit. Rex v. Midlam, T. 5 G. 3. 3 5. 
M. 1720.] | | * | 

But under this act, defendant is not entitled to coſts beyond 
the recognizance, 2 Term Rep. 45. 190.“ 

By. 7 Fac. 1. c. 5. If any action on the caſe, treſpaſs, bat- 


tery, or falſe impriſonment, be brought againſt the ſeveral officers 
| mentioned 


cos TS. 


mentioned for any thing done in the diſcharge of their duty, and 
the plaintiff be nonſuit, or diſcontinue, or a verdict be given 

ainſt him, the defendant ſhall have double coſts, * 

#But in caſe of a verdict, to entitle him to theſe, it muſt be 
certified by the judge who tried the cauſe, that the defendant act- 
ed by virtue of his office. Doug. 307, 308.“ | 

*{Jnleſs on a ſpecial verdict, it appear by the facts there found, 
that the defendant was acting by virtue of his office. Id. in the 

4.0 8 
gy therefore now, in all caſes where the plaintiff would have 
coſts, if he had recovered, the tenant or defendant ſhall have 
coſts, if the plaintiff be barred or nonſuited. 

If he be barred upon a ſpecial, as well us upon a general ver- 
dit. R. Cro. El. 465. 

Or diſcontinue after a ſpecial verdict. Dub. Cro. Car. 575. 

And this, ſince the /. 4 Fac. 3.— But not upon the . 
23 H. 8. 15. if the action be not for a perſonal wrong or offence, 
2 Lev. 9. 52. 3 Leo. 68. 

As in an action upon the caſe generally, or in an action upon a 
ſtatute. 

In warrantia chartæ. Semb. 3 Lev. 322. 

[On iflue tried, a caſe ſtated, and argued in court, but the 
{its not being ſufficiently ſtated, the court recommended, and 

arties agreed to go to a new trial, where plaintiff was nonſuited 
and defendant had coſts upon the whole, and not the nonſuit only. 
Herring v. Davila, P. 6 G. Str. Zoo.] 

So the defendant ſhall have coſts, where the plaintiff would be 
intitled to coſts generally in the ſame action, tho' he would not 
have had them in that particular caſe : As if the plaintiff be non- 
ſuited in an action for words, which are not actionable. R. 
Hut. 16. Heb. 219. | | 

So if the plaintiff be nonſuited, c. but the declaration is in- 
ſuſicient. R. 2 Rol. 88, 213. R. Cro, Car. 175. Cont. Cro. 
Car. 545, where a verdict was for the plaintiff, and judgment 
arreſted for a fault in the declaration. 

So if the plaintiff be nonſuited at niſi privs, &c. tho? the plea of 
the defendant be inſufficient. R. Mo. 625. 

Or enters a nolle proſequi, or retraxit. Dub. Hard. 15 2. 

80 where a defendant removes proceedings by a re. fa. lo. 
from a county court, into one of the ſuperior courts, and ſigns 
judgment of non pros, in default of plaintiff's appearing, he is en- 
titled to coſts, by ff. 4 Face. 1. c. 3. 1 Term Rep. 372.9 

For not going on to execute a writ of inquiry; as for not go- 
ing on to trial. Shedford v. Houflon, T. 6 GC. Str. 317. Sutton 
r. Bryan, M. 13 G. Cobb v. Kingſinill, T. 13 G. Str. 728. 
P. 12 G. 2. Barnes 230.] 

$0 a defendant, being an executor or adminiſtrator, ſhall have 
colts; though a plaintiff, executor or adminiftrator does not pay 
colts, R. Cro. El. 503. 

50 a defendant {hall have coſts where the plaintiff ſues as exc- 
cutor, or adminiſtrator, if it a for a wrong to himſelf, or upon 

— his 
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his contract; as in treſspaſs or trover for goods of the teſtaty 
taken out of the poſſeſſion of the executor himſelf. Hut. 39. R. 
Cro. Car. 219. Jon. 241. R. Lat. 220, R. cont. per twan 
curiam, 3 Lev. 60. R. acc. in C. B. 6 Ann. inter Hunt and 
Ballow, (cited Comyns's Rep. 163.) R. Sav. 133, 4. Vide pi, 
A. 7.) 

: Lit executor of an attorney declares that teſtator did buſinek 
for defendant, and leaving it unfinifhed, plaintiff cauſcd it to be 
finiſhed, and in conſideration defendant undertook to pay, and 
plaintiff is nonſuited, he ſhall pay coſts. Marſh v. Yellowl, H, 
12 G. 2. Str. 1106. Andr. 356.] 

In raviſhment of a ward out of the cuſtody of the executor, 
Dub. Cro. Car. 29. Hut. 79. Cont, 3 Lev. 60. 

In debt for rent upon a leaſe by the executor, of a term of the 
teſtator. Hut. 79. | | 

In account againſt one as his receiver. Semb, Bend. pl. 28, 
R. Dal. 96. , | 

In trover for goods, of which his teſtator died poſſeſſed, and 

which afterwards came to the hands of the defendant by firyling, 
tho he does not alledge any poſſeſſion in himſelf ; for the finding 
was in his time, and he might have had the action in his own 
name. R. Fon. 241. R. 1 Vent. 109. R. in C. B. P. 8 Am, 
inter Hole and King, ¶ Reported Comyns's Rep. 162.) Harris v, 
Hanna, H. 6 G. 2. B. R. H. 204, 
So where the plaintiff in ejectment declares upon the de- 
mife of an executor, and is nonſuited; for the action is 
his proper action, and he is bound by the rule. Per C. B. I. 
5 Ann, HY 

In an indebitatus aſſumpſit for money received to the uſe of the 
plaintiff as executor or adminiſtrator. X. 1 Sal, 207. Cant, 
Semb. 1 Sal. 314. NR. acc. Mad. Ca. 91, 181. acc. Barnes 119, 
Acc. Ld. Raym. 437.“ ; 

So in trover by an adminiſtrator for goods of the inteſtate 
taken after his death, and before adminiſtration. R. 1 Vent. 109. 
N. in C. B. M. 9 Ann. Adm. 1 Sal. 314. HA 

So if the plaintiff ſues as executor de ſon tort, Lit. 5. 

So an executor ſhall pay coſts for not proceeding to trial upon 
notice. 1 Sal. 314. Hawes v. Saunders, M. 5 G. 3. 3 Þ. 
_ 1584. Or non-proſſed for want of declaring in due time. 
Ibid. | 
- {If a point is reſerved, and there is judgment for defendant, 
who dies, coſts muſt be paid his executor. Barnes 1 20.] 

Executor or adminiſtrator may have attachment for col: 
due to the deceaſed. Barnes 122.) id. 1 Ton 
Rep. 103.* 

[Prochein amy of plaintiff is liable to coſts. Barnet 128.] 

So now, by the /f. 8& 9 W. 3. 11. In treſpaſs, aſſault, file 
impriſopment or ejectment againſt ſeveral, if one or more defend. 
ants beſ acquitted by verdict, they ſhall have coſts, as if the verditt 
had bgen againſt the plaintiff as to all; unleſs the judge, at - 

| trag 
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al, immediately certify on the record, that there was a reaſon- 

ble cauſe to make them defendants. 
Plaintiff in ejectment nonſuited, may pay coſts to which de- 

ſendant he pleaſes. dan v. Harper, P. 8 6. Str. 516.) 

But if the plaintiff be nonſuited for a fault in the declaration, 
tho! divers defendants appear ſeverally, they ſhall have only coſts 
or one. x 
80, in an information, if one defendant be acquitted, 
he ſhall not have colts, though the judge does not certify, X. 

Fal. 194. 

5 80 in debt upon the F. 2 & 3 Ed. 6. 13. If the plaintiff be 
nonſuited, or has a verdict againſt him, the defendant ſhall not 
have coſts; for it is not a debt by ſpecialty or contract, or for a 
perſonal wrong to the plaintiff; and therefore it is not within 
13 H. 8. 15. 2 I. 651. 

If the defendant recovers coſts, he may have execution for 
by capias ad ſatigfaciendum. R. 2 Cre. 595. 

And though judgment be afterwards reverſed; the coſts 
ſhall not be refunded, Per 2 J. Englefield cont. Dy. 32. as 
. 62 . 

U — are two cauſes A. v. B. and B. v. A. and verdict for 
defendant in each; the coſts in one cauſe cannot be ſet againſt the 
coſts in the other. Duthy v. Titho, and Titho v. Duthy, H., 
176. 2. Str, 1203.) 

[If there is a rule for payment of coſts, and the pro- 
thonotary's allacatur, the afhdavit of ſervice (to ground an 
attachment) muſt be en ſuch a day, not on or about, for 
it might be on a Sunday, Brett adſ. Wadham, P. 4 G. 3. 
2 ill. 227.] 

[If a cauſe goes off for want of jury, the coſts of at- 
tendance ſhall be allowed. Sparrow v. Turner, M. 8 G. 3. 
2Wilſ. 366.] | < | 

Leſſor of plaintiff, an infant or abroad, ſhall name good plain 
tiff, or give ſecurity for coſts. Anon. P. 19 C. 2. 1 Will. 130. 
Barnes 183, 188.) 

Leſſor of plaintiff reſiding in Ireland ſhall give ſecu- 
tity for coſts, though ejectment is brought by direction of 
chancery, where ſecurity is already given. Denn v. Fulford, T. 
1G.3. 2 B. M. 1177. If lefſor dies, ſecurity ſhall be given. 
Barnes 47.] 

[But in other actions the court will not require plaintiff gone 
abroad, and having no effects in England to give ſecurity for colts, 
Muell v. Irifh, . 7 G. 3. 4 B. M. 2105,] 

C. B. will ſtay proceedings in ejectment, till coſts of a former 
if B. R. are paid. Barnes 133.] | 


In an infor - 


$ by the 7 18 El. 5. The defendant in an information ſhall (A. 6.) 


he coſts, if the informer delays his ſuit, diſcontinues, be non- 
ſuited, or the trial or matter paſs againſt him by verdict, or judg- 
ment againſt him in law. Vid. Coup. 366.5 
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be acquitted, he ſhall not have coſts. Sal. 194. Vide ants 


COSTS. 


If the proſecutor does not go on to trial, he ſhall pay co 
* v. Famer M. 9 G. 2. B. R. H. 150.) OY * 

[If proſecutor gives notice of trial, and neither goes to trial 
nor countermands in time, defendant ſhall have coſts by the 
courſe of the court; unleſs defendant draws in profecutor to pine 
notice, by hopes of producing books, and then refuſes them. 
Rex v. Heyden, H. 2 G. 3. 3 B. M. 1304] ½ . 
Rep. 356.“ | 

Tho” he be not a common informer, (unleſs when he is the 
party grieved.) R. 4 Leo. 55. R. 1 And. 116. 

'Tho' the information be upon a penal ſtatute made fince 18 E. 
R. Hut. 35. | 
Though the informer obtains a verdict, if judgment be againſt 
him, for that the ſtatute upon which the information i; 
founded was repealed, or expired. Semb. Hut. 36, but the ur! 

If judgment be againſt the informer, upon a demurrer, or ſpe- 
cial verdict. Per 3 J. Hut. 36. Garland v. Burton, M. 12 G. 1, 
Str. 1103. 

So in all caſes, where the cauſe paſſes againſt the informet 
for want of matter or form. Per 2 J. but the others cont, 
Hut. 36. 

So by the ,. 4 & 5 W. & M. 18. The clerk of the crown in 
B. R. {hall not file an information, &c. before a recognizance 
given of 20 J. to proſecute, c. and if a verdict paſs for the de- 
fendant, or a nolle proſequi be procured, to pay coſts taxed in three 
months after demand ; unleſs the judge certify there was cauſe for 
the information. | 

But the ff. 18 El. 5. S. 5. allows any grieved, by maintenance, 
champerty, buying titles, or embracery, to ſue on the ſtatutes for 
ſuch offences. | 

And it does not extend to officers of record, who, in reſpect 
of office, have uſed to exhibit informations, or ſue on penal {tx 
tutes. 

Nor to officers informing for matters only concerning his or 
their offices. 

So, if one defendant be found guilty, though the other 


A. 5.) 

: 3 the information is by the party grieved, the defend- 
ant ſhall not have coſts. 4 Leo. 55. K. 2 Leo. 116. R. Sav. 0. 
1 And. 116. 

As, in an information for perjury, Semb. Cro. El. 177. 
1 Brownl, 66. | 

If a verdict be againſt an informer upon a fault in pleading, n0 
coſts : As if an information te for not incloſing a wood within a 
month after cutting it down ; and alledges the cutting on the 10th 
of April, and that it lay open till the 2d of May, which is not # 
month. R. Hut. 35. 

[Coſts ſhall be allowed defendant, where the verdict is ſer 


him, though he has brought an action for the n 
| all 


4 


c 08s 17S. 


and recovered in it. Shipton v. Newman, in Sc M. 1721. 
Bunb. 90.] . a a 

[On motion for colts againſt the ſeizer for not going 

on to trial, court divided. Maui v. Rawlins, H. 1721. 

Bund. 96.] s 

if proſecutor for killing game does not reply, defendant ſhall 
have coſts; for 18 El. c. 5. extends to informers on all penal ſta- 
tutes. Law v. Worrall, M. 21 G. 2. 1 Will: 177.] 

[If the charge appears frivolous and groundleſs, on ſhewin 
cauſe againſt a guo warrants information, the court will diſcharge 
the rule with coſts. Rex v. Lewis, P. 32 G. 2. 2 B. AI. 780. 
Rex v. Carpenter, P. 9 G. 2. Str. 1039.] 

And though on a rule for an information, the court may think 
that a ground is laid, yet, if under the circumſtances, the pay- 
ment of the - proſecutor's coſts appears an adequate puniſhment, 
they will diſcharge the rule, on the defendant's undertaking ſo to 
do. Doug 3 14.7 4 > 

[Proſecutor of information in nature of a gue warrants ſhall 
pay coſts for not going on to trial, Rex v. Powell, H. 3 G. 
Str. 33. 

my 3 of 485 V. M. c. 18. extends to informati- 
ons in nature of gu warrants, where proſecutor does not proceed; 

fat. 9 Ann. c. 20. only where there has been verdict or judg- 
ment. Rex v. Morgan, P. 9 G. 2. Str. 1042.] 

On an information quo 7arrants, if proſecutor does not pro- 
cure it to be tried in the year aſter iſſue joined, defendant ſhall 
have coſts as far as the recognizance extends; if it goes to trial, 
he may have full coſts by fat. 9 Ann. Rex v. Heowel, P. 9 G. 2. 
B. R. H. 247. | 

[If there is a rule by conſent to try the validity of a bye- 
law, and judgment on the information to be entered accord- 
ingly, colts follow of courſe, Rex v. Philips, H. 23 G. 2. 
1 Wilſ. 261.] 

[On rule by conſent to try right of election by feigned ifſue, 
and coſts to abide the event of ifſue ; coſts ſhall be paid on the 
crown- ide, as well as in the civil action. Oldknoxw v. N ainwright, 
7. 33 & 34 G.2. 2 B. M. 1017.] 

[f defendant is acquitted againſt evidence and the direction of 
the court, yet if no certificate that there was reaſonable cauſe, de- 
fendant ſhall have his coſts, tho' the chief juſtice who tried the 
cauſe certify ore tenus, that the verdict was againſt evidence. Rex 
r. Wordfall, P. 13 G. 2. Str. 1131.] 

Where treble coſts are to be recovered againſt a proſecutor for 
a matter not appearing on the pgſea, court will allow a ſuggeſtion 
of the ſpecial matter on the record. Rex v. Poland, E. 3 G. 
Catheral v. Cooper, H. 5 G. 2. Str. 49-] 

[On an indictment in B. R. for not repairing the highway, 
colts were allowed to the proſecutors, tho judgment was not en- 
tered; and the recognizance diſcharged on the ways being mend- 
ed. Queen v. Hornſey, P. 1 G. Fort, 255+] 
| R 4 CIf 
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(A. 7.) 
When a de- 
fendant 
Mall not 
recover 
coſts. 

Vide ante, 

(A. 6.) 


COSTS. 


[Tf coſts are ordered to be paid to or by a defendant, and he 
dics before payment, his executor ſhall neither have nor pay them, 
Rex v. Earl, T. 4 G. 2. Sir. 874.) 

[Defendant ſhall have coſts, though he himſelf removed the in. 
formation. Dover v. Hodg ſon, 7. 19 & 20 G. 2. 1 Will. 139.] 
Vid. Certiorari (B.)“ 

[On a conviction for deer- ſtealing affirmed, coſts ſhall be tax. 
ed, as between attorney and client. MKex v. Dere, H. 12 6G. 2. 
And. 352] 

1 there is a rule for a ſpecial jury, and they do not appest, 
and neither ſide prays a tales, and the defendant has a warrant 
for a tales in his pocket, he ſhall not pay coſts. Rex v. Righten, 


P. 5 G. 3. 3 B. H. 1694.] 


But the defendant ſhall not have coſts, if the plaintiff diſcont. 
nues his original. R. 1 Les. 105. 

Or enters a molle proſequi after iſſue; for it is a bet 
to another action, and therefore differs from a nonſuit. Du, 
Hard. 15 3. | 

[If a ſcrre facias (or the writ in an action) is abated by the plea, 
no colts ſhall te paid though the party move to quath his own 
writ. Pecklington v. Peck, M. 12 G. Str. 638.] 

[If plaintiff on plea in abatement, enters nil capiat per brere. 
Barnes 120, 257. 

If the plaintiff be nonſuited in an aſſiſe; for the ſtatute does 
not extend to an aſſiſe. 1 Brownl. 28, . 

So he ſhall not have coſts, if a repleader be awarded. 2 Vert. 
196. R. Mod. Ca. 2. 

So the defendant ſhall not have coſts, where the plaintiff in 
an action of the like nature ſhall not have coſts, if he recovers; 
as, in an attaint. R. Cro. Car. 542. Jon. 432. 

In an action upon a penal ſtatute by gui tam, Qc. R. Hut. 22. 
1 Brownl. 66. UE, 

So a defendant ſhall not have coſts, if the plaintiff, being an 
infant, ſues by guardian. R. Cro. El. 33. 

If a plaintiff being executer or adn\iniſtrator, ſues merely in 
the right of his teſtator, &c. for the ff. 23 H. 8. 15. extends 
only to an action upon à contract or wrong to the plaintiff him- 
ſelf; and the f. 4 Fac. 3. enlarges coſts as to more actions, not 
againſt more perſons. R. Hut. 69. D. Cre. Fl. 503. K. 
Zel. 168. Dal. 96. Bend. pl. 28. R. 2 Rol. 87. 

As, in an action for goods taken away in the life of the teſ- 
tator. Hut. 79. : 

In debt upon an obligation to the teſtator; tho? the defendant 
pleads non eff fafum, and it is found for him. R. 2 Cro. 229. 

[Or, though the breach be aſſigned after the teſtator's death. 
Portman v. Came, H. 12 G. Str. 682. 2 Ld. Raym. 1413+] 
Or, pleads payment to the executor himſelf, and it is found 
ſo. R. 1 Ven. ga. 

[The defendant in indeb. aſſump. ſhall not have coſts of plain- 
tiff executor, though more money paid into court than the ver- 
dict. Knight v. Dutcheſs Hamilton, in ſe. P. 1717. Bunk. 4+. 


COST 8. 


So, in an action for an eſcape of a perſon in execution to the 


teſtator. R. 1 Rel. 63. | 

Or, in execution upon his ſuit as executor. R. 2 Gr», 361. 

So, in aſſumpſit upon a computaſſet with the teſtator. R. 2 Jon. 
47. K. 1 Sal. 207, 314. 

Or, with the executor himſelf for money of the teſtator. R. 
2 Joe 47. 2 Lev. 165. 3 Lev. 60, 1 Sal. 208. 

So, in trover for money of the teſtator out of his own 
fon. Vide ante, (A. 5.) cont. act. per Holt, 1 Sal. 208. 

In trover for goods of the teſtator which he loſt in his life-time, 
tho! the converſion be alledged in the time of the executor. R. 
in C. B. 6 Ann. inter Hunt and Ballow, per Helt, 1 Sal. 268; 
{cited Comyns's Rep. 163.) | 

So the defendant ſhall not have coſts, if the plaintiff execu- 
tor, or adminiſtrator, be nonſuited within the #. 8 El. 2. R. 
Cra. El. 69. 

(If eiminiRtratir diſeontinues with leave, he pays no coſts, 
Baynham v. Matthews, T. 4 G. 2. Str. 871.] 

Or, if an executor or adminiſtrator brings error upon a judg- 
ment againſt his teſtator, or himſelf, Vide poſt; (B.) 

If the plaintiff takes adminiſtration when there was an execu- 
tor living. KR. Lit. 5. 

If the plaintiff ſues as executor, and upon iſſue, that he was 
not executor, it be found for the defendant. R. 1 Brown. 79. 

So the defendant ſhall not have colts by the f. 8 & g V. 3. 
11, if judgment be for him upon demurrer to his plea in abates 
ment. R. 1 Sal. 194. 

280, he ſhall not have coſts for not proceeding to trial, if he 
has had judgment as in caſe of a nonſuit. 2 BI. Rep. 1110.* 

[Defendant acquitted in treſpaſs on the caſe is not intitled to 
coſts under 8 W. 3. only in treſpaſs vs & armis, Dibben v. 
Coke, H. 8 G. 2. Str. 1005.] 

So the defendant ſhall not have coſts by the f. 23 H. 8. 15. 
if the plaintiff be admitted in formd pauperit. : 

Nor, by the fl. 24 H. 8. 8. If the plaintiff ſues a recog· 
nirance, — wh or contract to the uſe of the 2 

But if there be a plaintiff in forms pauperit, the court may tax 
* which the plaintiff ſhall pay, or be whipped. 1 Sid. 261. 
2 Sal. 506. | 

And he ſhall be diſpaupered, where he has an eſtate, though 
he owes the value. Per Holt, Sal. 507. 

If the jury gives coſts where they ought not to be, the court 
ſhall give judgment without reſpect to the coſts. . R. 2 Sand. 257. 

Tho' the plaintiff does not releaſe the coſts. Bid. 
| [Plaintiff ſhall not pay coſts for not proceeding to trial accord- 
ng to notice, if his default is not wilful, Barnes 133.] 

Inquiry to be executed before judge of aſſize, plaintiff gives 
notice for a particular day, and does not execute, no coſts; for 
notice ſhould have been general. Barnes 135.] 

(Defendant in trover has no coſts. Barnes 139.] 

[Afault 
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[Aſſault and battery againſt two, who plead not guilty, arg 
one ſon aſſault alſo; guilty both on the general iſſue, for defend. 
ant on ſon affault, yet he has not coſts. Barnes 143.1 

[Treſpaſs againſt four, three acquitted; they cannot haye 
their coſts deducted out of the coſts to be paid by the other de. 
fendant found guilty, Barnes 145.] 

| [Several juſtifications to treſpaſſes in different places, and not 
guilty on novel aſſignment, all found for defendant but the laſt; 
he has not coſts. Barnes 149.] | 


(A. 8.) The court will not ſtay proceedings in an ejectment till the 
In what coſts of a former brought for the ſame premiſſes, are paid. 1 Tn 
cates the = Rep. 491. Semb. cont. 2 Str. 1099. where plaintiff countermand. 
ſtay pro- ed in time.“ 
ceeding till. But where the firſt ejectment was brought in another court, 
Coen, Quere Id. Ibid," 

y plaintiff, 

After a nonſuit in treſpaſs, the court will ſtay proceedings in 
a ſecond action between the ſame parties, for the ſame cauſe till 
the coſts of the nonſuit are paid, notwithſtanding the plaintiff be 
a priſoner, at the time of bringing the ſecond action, and ſue in 
forma payperis. 2 Term Rep. 511.* | 

*So in an action on the ſtatute of bribery, under the ſame cir. 
cumftances.* | 

So in an action for a malicious proſecution. Id. Bid. * 

80 in an action on the caſe where the merits have been fully 
tried. 2 Bl. Rep. 741.9 

*Otherwiſe, in a gui tam action, by a different plaintiff againſt 
the ſame defendant. Comp. 322.* 

*But leave will be given to diſcontinue in formedsn, without pay- 
ing the coſts of two former ejectments. 2 Bl. Rep. 758. 


(A. 9.) | 80 in ſome caſes the court will ſtay proceedings till ſecurity 
Tul bon be given for coſts by the plaintiff,* a 


. Thus where an infant ſues, the court will oblige the guardian 
colts... or attorney to give ſecurity. t Term Rep. 491.“ 
*Where the leſſor of the plaintiff in ejectment is an infant, 
* 


*But otherwiſe, where the leſſee is an infant, for he is but no- 
minal plaintitf, Barnes 188,* 
280 where plaintiff reſides abroad, for he is out of the juriſdic- 
tion of the court. 1 Term Rep. 267. Tho' this was formerly re- 
fuſed. Vid. 2 Bur. 1026. 4 Bur. 2105, Cowp. 158.* 
480 for the ſame reaſon where plaintiff reſides in Ireland ot 
Scotland, Id. 362.* 
*Whether an informer gui tam, being in mean circumſtances, 
ſhall give-fecurity. Quære Vid. Barnes 125, 180. Cowp. 24. 


(A. 12.) A plaintiff is entitled to all the coſts till the time of the defend- 
ni whit ant's paying money into court, though he afterwards proceed in 
un man the action. 1 Term Rep. 629, 712.5 
have cots, #Defendant pleading an inſolvent act, has coſts to the time of 

his plea. Barnes 136.* 


COS T S. 


(B) Coſts in Exroꝛz. 


Y the f. 3 H. 7. 10. confirmed by the ,. 19 H. 7. 20. If 

tenant, defendant, or other bound by judgment, ſue a writ 
of error in delay of execution, and diſcontinue it, be nonſuited, 
or have judgment affirmed, he ſhall pay coſts and damages at the 
diſcretion of the jultices. 

And if the judgment be affirmed, &c. the defendant in error 
ſhall have coſts, tho' coſts were not recoverable in the firſt 
action: as, in a quare impedit, Dy. 77. a» R. Cro. Car. 
145, 175» : E 

In a qued permittat for abating a nuſance. R. Cro. El. 659. 

So the defendant in error ſhall have coſts, tho' the error be in 
the exchequer, upon the ff, 27 El. 8. Cm. El. 588. 

By the /. 8 & 9 V. 3. 11. In error on judgment for defend- 
ant, if the judgment be affirmed, or the plaintiff (:icontinue, or 
be nonſuited, the defendant or tenant ſhall have coſts. 

So by the ſame ſtatute, if error be ſued of a judgment on de- 
murrer. 

And by the ft. 4 & 5. Ann. 16. If a writ of error be quaſhed 
for variance, or other defect, which was not before. 5 Med. 67. 
Med. Ca. 137. | 

[But if a writ of error is quaſhed, by reaſon that continuances 
are entered after it's ze/te, it ſhall be without coſts. Gould v. 
Ciburft, M. 5 G. Str. 139.) 

[Whether plaintiff in error ſhall have coſts in this caſe, being 
defeated by artifice of defendant in error. Dublin Judges divided. 
Bid. N 

[If a writ of error is brought againſt an aſſirmance in B. R. 
in Ireland, of a judgment obtained there by defendant in prohi- 
bition, and it is quaſhed for defect, the defendant in error ſhall 
hare cots, though none were given below either in the princi- 
pal ju! rent or the affirmance. Archbiſhop of Dublin v. Dean «of 
Dublin, H. 6 G. Str. 262.] 

If writ of error is quaſhed, becauſe brought by one defend- 
ant, where there are two, there ſhall be coſts. Cooper v. Ginger, 
M. 116. Str. 606.] nM 

(If writ of error is quaſhed, becauſe returnable before judg- 
ment given, coſts ſhall be paid by the party who occaſioned the 
delay. Rejindez V. Randolph, . 2 6. 2. Str. 834.3 

By the ff. 3 Fac. 8. & 13 Car. 2. 2. a writ of error ſhall he 
no ſuperſedeas, unleſs a recognizance be given with ſureties, Cc. 
for payment of damages and coſts, | | 

And by the /. 13 Car. 2. 2. if error be brought of a judg- 
ment after a verdict, and the judgment be affirmed ; the de- 
ſendant in error ſhall have double coſts. 

But the defendant in error ſhall not have coſts, where by the 
writ of error the execution is not delayed : As, error be ſued by 
the plaintiff or demandant in the original action. 2 And. 123. 
R. Cre. Car. 401. R. 4 Med. 7.— But now, by the /, 8 & 9 
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W. 3. 11. if the plaintiff or demandant, after any judgment for 
defendant, ſue error, and afterwards diſcontinue, be nonſuited 
or have judgment againſt him, the defendant or tenant ſhali have 
coſts. | 

So, no coſts, if execution be ſued before error brought. R 
2 Cro. 636. R. 1 Vent. 88. 2 And. 123. 

And if execution be executed in part, coſts ſhall be diminiſhed, 
Cro. Car. 175. 

8, if neither damages nor coſts were recovered in the origi. 
nal action; for then the writ of error does not delay execution, 

As, in error upon a judgment in a formedon, X. cont, Cre, 
El. 617. K. acc, Cro. Car. 425. 

In error upon a common recovery, R. Ray. 135. K. 
1 Lev. 146. 

8o, if an executor brings error upon a judgment againſt his 
teſtator, and the judgment be affirmed, &c, the defendant ſhall 
not have coſts. R. 1 Mod. 77. I Vent. 166. 

[If executor brings error on judgment againſt teſtator on bond, 
and after affirmarice moves to pay principal, intereſt and coſts, 
he ſhall not pay coſts in error. Saltern v. Wynne, P. 10 6. 2. 
Str. 1072. B. R. H. 367. 

[But if executor brings error after a devaflavit, he ſhall 
pay coſts on affirmance. Caſwell v. Norman, T. 7 G. 2. 


Btr. 977+] ; . 
Or, upon a judgment againſt himſelf, as executor. R. 


3 Lev. 375 4 Mod. 245 Shin, 400. 


And therefore, an executor or adminiſtrator does not find bail 
for damages and coſts upon a writ of error within the ff. 3 Fae. 8. 


R. 2 Cro. 350. Bul. 284. Cro. Car. 59. Lit. Zo I Sid. 


183. Vide Bail, (K. z.) 
So, if a plaintiff in replevin brings error, and judgment for 
the avowant be affirmed, he ſhall not have coſts. K. 1 Sal. 205. 


Carth, 179. But this was 2 V. & M. before the f,8&g 


V. 3. 11. 
So, if judgment be reverſed in etror, the defendant does not 


y coſts in error; for the plaintiff recovers his debt and coſts 
which he ought to have had if he had recovered before. R. 
2 Med. Ca. 314. Nyvil v. Stapleton, M. 11 G. Str. 615. 


[On affirmance of judgment in a gi tam action, there mays 
be coſts in error, tho there were none in the original ſuit. Fer- 


guſon v. Rawlinſon, HF. 11 G. 2. By. 108 . Andr. 173. 
[On error on a bond given in dia, B. R. will direct the da- 


mages to be computed, by adding to the coſts India intereſt (9 
per cent.) till ſigning the judgment, and legal intereſt (4 per cent. 
from that time, on the aceumulated ſum aſcertained by the judg- 
ment. Bodiiy v. Bellany, M. 1 G. 3. 2 B. M. 1094.) 


[If bail in error, on judgment affirmed and /i. fa. againſt 
them, give vexativus delay, the coutt where the /i. fa. is, will 
order intereſt from the time of the affirmance : before that, tis 
the province of the coutt whete error is brought. Wilſerd v. 
Davidſen, T. ) G. 3. 4 B. M. 2127.] | 


C 0 8 T 8s. 


(C) Double, oz Treble Coſts. 
(C. 1.) By Conſtruction. 


N all actions real, perſonal, or mixt, where damages are re- 
] coverable, if a ſubſequent ſtatute gives double or treble da- 
mages, the coſts alſo, as part of the damages, thall be double or 
treble. 2 I. 289. 

As, upon the f. of Gloc. 5. which gives treble damages in 
waſte againſt tenant by the curteſy, or in dower. bid. 

Upon the ff. 2 H. 4. 11. which gives double damages for a 
ſuit in the admiralty, where the cauſe of action ariſes upon the 
land, 10 G. 116. 1 Rol. 517.1. 15, Dy. 159. 6. 

Upon the ff. 8 H. 6. 9. which gives treble damages for a for- 
cible entry. 10 Co. 115. 3. KR. 1 Vent. 22. 

Upon the f. 5 El. 21. which gives trebles damages for hunt- 
ing in a park. 4 Leo. 36. X 

Upon the /. 2 W. & M. 5. which gives treble damages and 
coſts of ſuit againſt him, who makes re/cous of goods which are 
diftrained for rent. R. T. 6 V. 3. inter Sir V. Lawſon and 
Story, 1 Sal. 205, (Vide 1 Ld. Ray, 19.) 

[Coſts de increments are to be doubled, as well as thoſe given 
by the jury. Smith v. Dunce, T. 9 G. 2. Str. 1048. 


(C. 2.) By the expreſs words of a Statute. 


So by the /. 2 & 3 Ed. 6. 13. If a ſuggeſtion for a prohibi- 
tion be not proved in fix months, the defendant ſhall have a con- 
{ultation, and double coſts. 

But this does not extend, where the defendant does not pray 
a conſultation for not poyig the ſuggeſtion, but joins iſſue upon 
it, and a verdict is for the plaintiff; for then the defendant ſhall 
not have double coſts. R. Lat. 140. 

Nor where a ſuggeſtion needs no proof. 

80, by the ff. 7 Fac. 5. In an action upon the cafe, or treſpaſs 
in the courts at Wefminfter againſt a juſtice of peace, mayor, 
bailiff, headborough, portreeve, conſtable, tithingman, or col- 
lector of ſubſidy, for any thing done by virtue of their offices, 
the judge before whom it is tried may allow to the defendant 
double coſts. 

In treſpaſs againſt juſtice of peace, if plaintiff after plea 
moves to diſcontinue, the court may order double cofts by rule, 
tho' on verdict or nonfuit it muſt be by ſuggeſtion. Deveniſb v. 
Mertins, P. 7 G. 2. Str. 974. hy 

[By ſtat. 24 E. 2. c. 44. in action againſt juſtice of peace, if 
the judge certifies that the injury was wilful and malicious, plain- 
tiff ſhall have double coſts.] 

So, by the ff. 21 Fac. 12. In an action againſt a church- 
warden, overſeer, ſwornmen, or any in their aid, or by their 
command, for any thing done in virtue of their offices. 1 
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And by theſe ſtatutes the defendant ſhall have double coſts 
upon certificate by the judge, tho' the plaintiff afterwards diſcon- 
tinue, or be nonſuited. Vide the ſtatute itſelf.—So coſts de incre. 
mento ſhall be double. Per Holt, Skin. 555. 

And all the defendants ſhall have double coſts. Yar. 11). 

And this, tho' the declaration be inſufficient. R. Cro. Car. 
175. Vide ante, (A. 5.) 

Tho' it be not in treſpaſs, c. but in afſumpſit, Sc. for money 
which they took as officers. R. Show. 215. 

But the defendant ſhall not have coſts, if the judge does not 
certify that the defendant was an officer. Cro. Car. 175. R. 
2 Vent. 45. 

[If plaintiff in an action of trover againſt officers is nonſuited 
for not ſhewing a title to the goods, ſo that no evidence of their 
being officers appears, a ſuggeſtion may be entered on the roll for 
that purpoſe, to entitle them to their double coſts. Barton v. 
Miles, T. 8 G. 2. B. R. H. 125.] 

Or, if the officer acts in a matter eccleſiaſtical: as, f an 
action upon the cafe be againſt a churchwarden for a malicious 
preſentment for incontinence, in the ſpiritual court. R. C. 
Car. 285. Jon. 305. x | 

Nor in an action for neglect of his office; as, for refuſal of 
his vote in the election of a mayor. R. 2 Lev. 250. 

For a malicious preſentment. R. Cro Car. 467. | 

Under 13 G. 2. c. 19. to reſtrain horſe- races, plaintiff or in- 
former has double coſts. ] 

[Defendant, after verdict for plaintiff for leſs than 405. ſhall 
have leave to enter ſuggeſtion on the roll, that he reſides in 
Middleſex; to intitle him to double coſts, under 23 G. 2. c. 33. 
Fitzpatrick v. Pickering, P. 30 G. 2. 2 Will. 68.] 


So, by the /. 8 El. 2. If any maliciouſly arreſts in the name 
of another, without his conſent, in B. R. or the Marſbalſca, and 
be convicted, &c. he ſhall be impriſoned for fix months without 


bail, and ſhall pay treble coſts to the perſon arreſted. 


By the ff. 43 El. 2. for Relief of the Poor, In an action for any 
thing done by authority of that act, the defendant ſhall have tre- 
ble damages and his coſts, if the plaintiff be nonſuited, or has 3 
verdict againſt him. 

Tho' the money was not levied by diſtreſs, but voluntarily 
paid to the overſeer, and he, who paid it, afterwards ſues for 
the money. R. Tel. 176. | 

So, by the ff. 2 W. & M. 5. upon a reſcous of a diſtreſs for 
rent, there ſhall be treble damages and coſts. 

So, by the fatutes for the land-tax, if the defendant be ſued as 
collector of the land-tax, he ſhall have treble coſts. [[Braſſey v. 
Dawſon, T. 7 G. 2. Str. 978.] 

Tho' by another count in the ſame declaration, he be charged 
for fraud in the execution of his office, which is not within the 
ſtatute. R. Carth. 189. 5 

Wl 
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*By ft. 25 G. 3. c. 50. J 28. Any perſon ſued, moleſted, or 
proſecuted for any thing by him done in purſuance of this act, 
made againſt ſhooting without a certificate, having a verdict 
in his favour, or in caſe the plaintiff be nonſuited ſhall have tre- 
ble coſts. | 

Bus, in this caſe treble coſts are only due where a perſon is 
ſued for doing any thing in putting the act in execution, not 
where one is ſucd for offending againſt the act. 1 Term 
Rep. 25 2. - 

* where treble damages and coſts are given, the coſts d 
i:crements, as well as the damages, are treble, R. Skin. 555. 


(C. 4.) When not recovered. 


But if a ſtatute gives double or treble damages, where no da- 
mages were recoverable at all, before; the plaintiff ſhall not have 
any coſts, +2 Inſt. 289. 

As, in waſte againſt tenant for life or years; (until the /. 
989 M. z. 11. gave colts if the ſingle value found does not 
exceed twenty nobles.) 2 Ji. 289. 2 Sand. 257. 

In an action upon the ,. 1 & 2 P. & M. 12. which gives 5/. 
and treble damages for driving a diſtreſs out of the county. R, 
Dy. 177. b. 1 Kal. 516. J. 45. 

In debt upon the ff. 2 & 3 Ed. 6. 13. which gives treble da- 
mages for not ſetting out of tithes; (until the /. 8 & g IW. 3. 
11, gave coſts where the ſingle value found does not exceed 
twenty nobles.) R. 2 Cro. 70. Cra. Car. 560, Me. 915. 

In an action for a forcible entry, upon the ff. 8 H. 6. g. 
Hard. 15 2. 


Or, for ingroſſing, upon the f. 5 & 6 Ed. 6. 14. Hard. 152. 


In a decies tantum. Hard. 15 2. 

Where the plaintiff or demandant recovers double or treble 
damages and coſts, it is the ſafeſt way, that the damages and 
coſts found by the jury be doubled or trebled; and that there be 
no colts de increments, 1 Rel. 517. J. 20. 

And the ſingle damages found may be doubled, or trebled by 
the court. R. Tel. 176. a | 

Yet coſts de incremento may be given. 1 Rel. 517. J. 25. 

And coſts de increments were trebled. Cro. El. 582. 


If coſts are given by a jury, when they ought not, there ſhall 


br judgment without reſpect to them. R. 2 Sand. 257. 


Coſts in Chancery. 
Vide Chancery, (2 W.) 


COTTAGES S. 
Vide Juſtices of Peace, (B. 84.) 
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#E Fonz COVEN AN I. 
(q) Chen Covenant lies. 


(A. 1.) Upon what Deed. 


OLA ENANT lies when a man covenants with another, by 
deed to do ſomething, and does it not. F. N. B. 145. 4. 

Or, that he has done it; when it is not done. PI. Cy, 
308. Go 

And it lies upon a covenant in any deed indented, or poll, 
1 Rol. 5 17. J. 40. 8 

So, for breaking a covenant by the leſſee in the king's patent; 
tho! the leſſee aid not ſeal any counterpart ; for his acceptance 
charges him. X. 1 Rol. 517. 1. 50. 2 Cro. 522, R. 
2 Cro. 240. | 
| So, if a leaſe be to A. and B. by indenture, and A. ſeals 3 
counterpart, and B. agrees to the leaſe, hut does not ſeal, 
yet B. may be charged for a covenant broken. Co. L. 231, a, 
2 Nol. 63. 


Co, L, 231. a. N 

So, if by charter- party made by B. he lets the ſhip to D. who 
covenants with B, and A. the part-ownexs, to pay 300/. A. may 
have covenant, tho? he did not ſeal, but. only B. and D. ſealed 
it; for it is in the nature of a deed-poll by D. in which he may 
covenant with a ſtranger to the deed, tho' he cannot in an inden- 
ture. R. 2 Lev. 74. 

So, if by articles, A. covenants generally to indemnify B. he 
may have coyenant, tho' he did not ſeal the articles, and the co- 
venant was not with him. R. Ly. 305. 

But covenant does not lie upon an agreement without deed; 
but an action upon the cafe, F. N. B. 145. A. G. 

Yet by the cuſtom of Londen, covenant lies without deed. 
F. N. B. 146. A. 

So, by the cuſtom of any other place. 1 Leo. 2. 

But ſuch cuſtom fhall be taken ſtrictly; for upon ſuch a cove- 
nant, an executor fhall not be charged. R. 1 Lo. 2. 

So covenant cannot be for a thing preſent. PI. Com. 308. a. 
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| (A. 2.) Upon what Words. 


Id Dur, . A covenant is real or perſonal, F. N. B. 145. . C. 


(A. 8, 9.) TL. 139. 6. : 
A covenant real is, when a man covenants to levy a fine 0 


lands or tenements, upon which a- writ of covenant ſhall be 
brought, and a fine ſhall be levied. F. N. B. 145. A. 146. F. 

A covenant perſonal is by expreſs words, or by a covenant in 
law. Jau. 118. Co. L. 139. be Any 
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Tho the covenant be collateral, and not annexed to the land. 


COVEN ANT. 


Any words in a deed, which ſhew an agreement to do a thing, 
make a covenant : as, if it be agreed by articles between A. and 
B. that flock ſhall be in the hands of B. until a jointure be made, B. 
ſolrendo proinde the intereft to A.; covenant lies againſt B. for 
the intereſt, R. 1 Rel. 518. J. 50. ide Doug. 27, 766.“ 

If it be faid in a leaſe, hat the lefſee ſhall repair, and leave re- 
paired, &c. R. 1 Rol. 5 18. J. 15. 2 Cre. 399 

Wat the ſee all have uod, non ſuccidendo arbores; this 
is a covenant by the leſſee that he will not cut down trees. R. 


Mar. 9s 
If ſaid, I have a deed and will produce it. 2 Md. 89. R. 


1 Rail. 519. J. 10. | 

So, if in a demiſe by the king's letters patent, it is ſaid, that 
the grantee bull repair; it ſhall be a covenant by him. X. 
2 Cro. 5 22. TR 

If there be a grant of an office, ab/que impetitione, denegatione, 
Ec. Covenant lies if the grantee does not enjoy. R. 1 Leo. 277. 

So, if it be ſaid, that it is agreed A. ſhall pay 10 l. to B. for his 
gzds; this amounts to a covenant by B. to deliver his goods 
for, agreed, is the word of both. R. 1 Sand. 322. 1 Sid. 423; 
Ray. 183. 

That A. ſhall take firebote, without cutting more than is neceſſary ; 
covenant lies againſt A. if he cuts more. R. 1 Leo. 324, 

That an apprentice ſhall be faithful, ſball not diſcover the ſecrets 
of his maſter, Se. R. Mo. 135. 

In a common zndenture of apprenticeſhip under 5 El. c. 4. 
between the father, the ſon, and the maſter; the father is an- 
ſwerable in covenant for what is to be performed by the ſon. 
Deug. 518, 5 19.“ 

So, if tenant in tail leaſes for years, and afterwards covenants 
and grants that the leſſee ſhall hold to him and his wife for the life 
ef the leer; this does not amount to a ſurrender, or confirmation 
to enlarge his eſtate, but to a covenant, R. Dy. 272. 6. 

if the leſſee agrees, that the leſſor ſhall have two rows of an 
beuſe, and a leaſe be of the houſe, except the two rooms, and free 
ſaſage to them; if the leſſor be diſturbed in his paſſage by the 
leſſee, covenant lies againſt him. R. 1 Sal. 196. (a) 

Otherwiſe, if diſturbed in the rooms ; for they were excepted. 
x Sal, 196. 

If a — covenants to ſtand ſeiſed to the uſe of his ſon, /aving 
that his wife ſhall have the loppings of trees, if the fon cuts 
down the trees, covenant lies againſt him. R. Cro. Car. 437. 

If by articles of agreement it is ſaid, that it is intended a fine 
* be levied; this amounts to a covenant to levy it. R. 
2 od. I, ? 

if A. — EE that B. fall take fo many trees yearly, and af- 
terwards cuts them all down; B. ſhall have covenant againſt 
him, Med. 18. 


a) Quere, Whether the ſentence ought not to be tranſpoſed thus, ©« rebar the 
bir hall have txvo rooms of an bouſe, and & free paſſage to them, and a leaſe be of the 
kouſe except the e rem. 


Vol. III. 5 So, 
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COVENANT. 


So, if the words are introduced by words of condition; az, if 
a leaſe be, bn condition, that the leſſee ſhall keep and leave the bauſe 
in as gd plight, ce. 40 Ed. Z. 5.6. | 

Or, with proviſo, that if the leſſte dies within forty years, his . 
e u'or ſpall have it for fo many years; this is a covenant by the 
leſſor, that the executor ſhall have it. 1 Rol. 518. J. 45. 

So, provided and it is agreed, that the lefſor ſhall find timber. 
1 Kot. 518. J. 20. 


Provided he pay ort of the ffiſt profits of an re. R. 1 Lev. 155, 


So, covenant lies if an agreement appears in an obligation. 
Ca. Ch. 294. | 


So, if it be ſaid in a deed, hat an obligation is in the hand f 


B. and that I will deliver it; covenant hes for not delivering it, 
R. I Kel. 5 19. 7. 10. a 

So, if a man gives a releaſe ſor money recovered by him, and 
at the end of the deed mentions, that he will not fue execution; if 
he afterwards ſues it, covenant lies againſt him upon this dec; 
R. 1 Rel. 517: I. 45. 

So, if a deed be, I oblige myſelf to pay at ſuch a day; covenant 
lies. R. Hard. 178. a e 

So, if by writing it is agreed, ht A. ſhall give B. 70 J. fir a 
houſe z covenant lies againſt H. for not conveying the houſe, R. 
1 Sand. 320. Ray. 183. 1 Sid. 423. 1 Lev. 274. 

That A. ſhall be accountable t9 B. for all money received. R. 
1 Lev. 47. * 

So, if A. aſſigns and transfers money due to him from a fo 
reign ſtate, R. 1 Med. 113. | | | 


When covenant or debt lies. Vide Action, (M. 4.) 


(A. 3.) Upon what, not. 


But where words do not amount to an agreement, covenant 
does not liez as, if they are merely conditional to defeat the 
eſtate: as, a leaſe, provided and upan condition, that the leſes calle? 
and pay the rents of his other houſes. R. 1 Rel. 518. J. 30. 

So, if the words are only a qualification of the words on the 
other part; as, if a leſſee covenants to repair, provided that the 
for finds timber ;, this is not a covenant by the leflor to find itz 
if there be not the word, agreed. R. 1 Rl. 518. J. 25. 

If B. covenants to pay 10v/. to A. and he covenants, wp re. 
ceipt to give an acquittance, and to make an obligation, c. it 1s 
not any covenant that he will receive and give an acquittance. 
2 Dau. 23 Is : : 

So, if a deed be in the nature of a defeaſance ; covenant does 
not lie upon it, but an action upon the caſe: as, if by deed it 
be agreed, that a ſtatute be cancelled, in the preſent tenſe, Seri. 
1 Sid. 48. | 

So, if a mortgage be by A. to B. by a demiſe for years, with 

a proviſo to be void, if A. pay 10 l. at ſuch a day, and 410. at 
ſucb a day, and there be a bond for performance of all covenantiy 
Pe (oe | payments 


23 LY Kh _ 


COVEN ANT. 


ayments, Sc. debt does not lie, if A. does not pay, without an 
expreſs covenant for payment; for the mortgage is forfeited. 


S-mb. 2 Mod. 36. 
So, if the mortgage was by feoffment. R. 2 Cre. 281. 


I. 206. 


8o, covenant will not lie where the plaintiff, by his own act 
has waved taking advantage of the breach: As, if a Ice cove- 
nant not to underlet, without conſent of the leſſor, under hand 
and ſeal with a power of re-entry in cafe of a breach, acceptance, 
by the lefſor, of rent due after the condition broken, with full 
nice, is a waver of the forfeiture. Cowp. og.“ 


(A. 4.) When it lies upon a Covenant in Law. 


8o ſome words import and make a covenant in law, tho? there 
de not any expreſs covenant : as, if a man, by deed demiſe land 
for years, and the leſſee is ouſted ; covenant. lies upon the word 
mi, 1 Rel. 519. F. X. 4 Co. 80. 6. Dy. 257. a. X. 
2 La. 104, Co. Fil. 674. K. 2 Cro. 73. 

So, if he demiſe, or aſſign, by the word, concaſſi. 

So, if he demiſe reddendo rent; covenant lics for non-pay- 
ment of the rent, upon the word reddendo, 1 Rel. 419. J. 25. 
Kd. 266, 447. 

Tho' the reſervation be to a ſtranger, Per Hale, 1 Mad. 113. 

80, if he convey the inheritance with warranty, and the 
leoffee, &c, be evicted for years; covenant lies upon the word 
uurruntiao. R. 1 Rol. 519. J. 20. Tel. 139. 1 Rol. 25, X. 
Ih. 3. | 

85 1 lies upon a warranty in a fine ſur concgſſit for years. 
2 Sand. 180, 1 Lev. 301. 1 Sid. 466. 

50 it lies againſt a woman after the death of her huſband, 
upon a warranty in a fine by them ſur cencefft for years. R. 
| Sand, 180. i Mad. 291. 7 

50 it lies upon a warranty in law, by the word dedi, &c. if he 
be evicted for years. | 

Or, by the word, dedi, conceſſi, or demiſe, of an eſtate for life, 
tho' the eviction be only for years; for he cannot be aided by 
roucher, rebutter, or avarrantia chart. R. Heb. 4. 

do covenant lies upon the word, demi, if the leſſor had not 
1 to demiſe; tho? the leſſee never entred, nor was evicted. 

„Hab. 12. | | 

Tho' the leaſe was good only by eſtoppel, R. 2 Cro. 73. 

80, if he demiſes, redidendo ſuch a rent free of all taxes; core- 
fant lies, if he does not pay it, diſcharged of taxes before or af- 
terwards impoſed. R. Carth. 135. 

99, if a leſſee for years be diſtrained by the lord paramount; 

ſhall have covenant againſt him in the meſnally, tho" he can- 
bot have a writ of mene. Ray. 25 7. | 

So, if a leſſor docs an act which deſtroys or defeats the effect 
0 his grant, covenant lies againſt him ; as, if A. grants the uſe | 


6f a way to B. and afterwards ſtops it. 1 Sand. 322. 
9 2 But 


ranty, (A.) 
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(A. 3.) 
What ſhall 
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the breach. 
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But an expreſs covenants controls the generality of a covenare 
in law: and therefore, if a leſſor covenants, that the leſſee ſlal 
enjoy without eviction by him or any 2who claim under him; coy, 
nant does not lie upon eviction by a ſtranger. X. 4 Co. 86, }, 

So, if a leflor covenants, that the leſſee ſhall take eſtoyers 

ly Menment; he cannot take them without aſſignment. $2», 

19. f. | 

It 2 Jefſee covenants to repair at his own charges, he canngt 
take timber. Vide Dy. 198. ö. 314. 4. 

. Sv, if goods be demiſed by indenture for years; if the leſtee 
be evicted, covenant does not lie upon the word, demiſ; for the 
law does not create a covenant for a perſonal thing. 

So, if A. demiſes a houſe, and the uſe of a pump; covenant 
does not lie, if the leſſee cannot uſe it. K. cont. per 3 J. bu 
T wiſd, acc. and the judgment was reverſed, 1 Said, zan. 
1 Sid. 430. | 

So, if A. covenants or promiſes by deed, to do ſuch a thing; 
covenant does not lie by any one not named in the deed, 4. 
1 Sal. 197. 


* 


(L) By whom it lies. 
(B. 1.) By an Executor, or adminiſtrator. 


By whom, TF a man covenants with B. to do a perſonal thing, aud h. 

ard to whom . . * 

a conditien 1 dies; his executor or adminiſtrator ſhall have covenant upou 

foallbe it. F. N. B. 145. D. 146. D. Reg. 165. b. 

e So, if he covenants with B. and does not name his executor 

tion, (G. 1, or adminiſtrator. | 

2.—0,1, S0, if he covenants with B. his heirs and affigns, upon: 

ty whim grant Or conveyance of an inheritance ; the executor or admini- 

debt lies, Atrator of B. may have covenant for damages, upon a breach in 

{de Vert, his life-time, R. 1 Vent. 176, 347. 2 Lev. 26. 

9 So, if he covenants with a biſhop and his ſucceſſors to repair 
a rectory demiſed; the executor of the biſhop may have covc- 


nant for a breach in his life-time. R. 2 Vent. 56. 


(B. 2.) By an Heir. 


So, where the covenant relates to the inheritance, the heir 
may have an action upon it. 1 Rel. 520. J. 42. | 
As, if an abbot covenants with a lord of a manor to ſing in lis 

_ chapel, for him and his family. 42 Ed. 3. 3. Dy. 24. 4. 

If one parcener, upon partition, covenants with the other, t0 
acquit her of a ſuit iſſuing out the land, R. 42 Ad. 3. 3% 
Vide Co. L. 385. a. 5 Co. 18. a. 

If a man covenants with another and his heirs, to make ſuch 
an aſſurance. Bend. pl. 260. Dy. 338. a. 1 And. 55. 

If a man covenants to convey part of lands purchaſed, to tie 


heir of his coparcener. R. Dy. 338. a. 1 
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To leave the eſtate in repair at the end of the term. R. 
2 Leve 92. 8 ä - ; 

Tho! the covenant be with the leſſor, his executors and admi- 
riſtrators, and does not name the heir. R. 2 Lev. 92. Where 
the covenant was ſuch as runs -with the land, and appears to be 
intended to have continuance after his death. 


(B. 3.) By an Aſſignee, 


80 by the common law, upon a covenant in law, the aſſignee 

of the eſtate ſhall have an action. Dy. 257. F. NM. B. 146. C. 
NI. 521. I. K. 4 Co. 80.b. R. 5 Co. 17. 4. W. 419. 

So, tenant by ſtatute-merchant, Sc. who comes to the land by 
at of law. 5 Co. 17. 4. 

80, tho' the aſſignment be by parel, where it may be good by 
paral, Mo. 419. Cro. El. 437. 

So, upon a covenant which runs with the eſtate, the aſſignee 
hall have an action, tho' not named; as, if an abbot covenants 
to ſing for B. and all the lords of ſuch a manor, in his chapel 
there z the aſſignee of the manor ſhall have covenant, 1 Rel. 5 21. 

. 15. 5 Co. 17. 3. Co. L. 385. a. 

If one parcener covenants with the other to acquit her of a ſuit 
due on the land, the aſſignee of the other parcener ſhall have co- 
renant. 1 Rel, 521. J. 22. 5 G. 18. a. Co. I. 384. b. 

85. a. 

If a lefſee covenants to repair; the aſſignee of the reverſion 
ſhall have covenant. R. 1 Lev. 109. R. 3 Lev. 326. Adm. 
1 Sal, 317. 

So, * be be named, the aſſignee ſhall haye covenant by the 
common law, upon a covenant, which relates to the inheritance : 
ls, if a man covenants with a purchaſer, his heirs and aſſigns, 
to make further aſſurance, Cc. R. 1 Rol. 521. J. 25. K. Cre. 
Gr. 503. 

if wy covenants with a leſſee, his executors and aſſigns, that 
he ſhall retain out of his rent. Semb, Cro. Car. 137. 

And now, by the /. 32 H. 8. 34. patentees of the king, and 
grantees. or aſſignees of reverſion from the king, or any other, 
may maintain actions for not performing the covenants, &c. ex- 
preſſed in their leaſes, againſt the leſſees, their executors, admi- 
nitrators or aſſigns, as the grantors might have done. Vide Con- 
die, (O. 2.) 2 

And thereupon the patentee of the king (as the king himſelf) 
ſhall have covenant againſt the leſſee, his executor or aſſignee. 
R 2 Nul. 64. 

EY - be aſſignee of the reverſion only for years. R. Cra. 

600, 617. 

8o covenant lies by an aſſignee, againſt the leſſee, or his ex- 
ceutor, for rent due after the aſſignment of the term, and ac- 


®ptance of rent from the aſſignee. R. 3 Lev. 233. R. 
N. 64, Vide paß, (C. — 
| 90 
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So it lies by an aſſignee of part of the eſtate demiſed. 85%. 
1 Leo. 250. 

Or hy aſſignees of ſeveral parts may join. R. 1 Lev. 10. 
1 Sid. 157. Kay. 80. 

And tho' the leſſee did not covenant with the leſſor and hi; 
heirs and aſũgns, but only with the leſſor, his executorg and 
aſſigns; yet the aſſignee of the reverſion, being entitled to 
the rent, ſhall have covenant for it, as incident. Per Ha, 
2 Sand. 371. | 

Or, covenanted with the leſſor and his heirs, without naming 
aſſigns. R. Mo. 27, 159, 242. 1 Lev. 109. 1 Sid. 157. 

So, if a woman leſſee takes huſband, the huſband ſhall hae 
covenant upon a covenant in law. KR. 5 G. 17. a. 

Or, upon any expreſs covenant by the leſſor. 5 Co. 17. a, 

So tenant by ſtatute, elegit, &c, tho he comes to the land by 
act of law. bid. 

And where an aſſignee ſhall have covenant, it extends to an 
aſſignee in fact, or in law. 

And to an aſſignee of an aſſignee, zoties quotier. 5 Co. 17.1, 

And to the executor or adminiſtrator of an aſſignee ; or the 
aſſignee of an executor or adminiſtrator. Bid. 

And covenant lies by an aſſignee, upon every covenant, which 
concerns the land; as, to pay rent, not to do waſte, Sc. Vid 
Condition, (O. 1, 2.) 

So, upon a covenant to leave the lands in good repair at tlie 
end of the term. KR. Cro. El. Goo. 

To make a wall upon the land. R. Ae. 159. 

To enter to view the repairs. 1 Leo. 62. 

To make a new leaſe at the expiration of the firſt. Ah. 159, 

But the %. 32 H. 8. 34. does not extend to collateral cove- 
nants, which do not concern the land demiſed : and therefore 
the aſſignee ſhall not have covenant for a collateral covenant bro- 
ken. 5 Co. 11. 4. Vide Condition, (O. 1, 2.) 

Nor if a covenant he contingent, or upon a poſſibility: as, 
that if the leſſor upon his view finds the lands, &c. well repaired 
at the end of the term, he will make a new leaſe, R. fer 3 J. 
Ao. 27. 

So an aſſignee of an apprentice by the cuſtom of Londen, ſhall 
not have covenant upon the original indenture. R. S. 4. 

80 an aſſignee of a leaſe, which appears to be good only by | 
eſtoppel, thall not have covenant. X. Cre. El. 437. Me. 41). | 

So covenant does not lie by an aſſignee, for a breach done be- | 
forc his time, | 

Yet where a breach is continning, it ſhall be otherwiſe: 25 
if a covenant be to repair within ſuch a time after notice; if the 
leſſee does not repan upon notice by the aſſignee, covenant lich 
tho' it was out of repair before the a{l;gnment. X. Ae. 24% 


So covenant lies by an infant againſt a man of full age; tho 
there are mutual covenants, and the covenant by the infant dots 
not bind. K. 1 Sid, 446, Fid! Aion upon the Caſe, (B. uy 
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But covenant does not lie by the covenantee, after his aſſign» 
ment of the reverſion, D. 3 Lev. 154. Vide Dett. (D.) 


(C) Againſt whom it lies 
(C. 1.) Againſt an Execucor, or Adminiſtrator. 


O, if a man covenants with B. and dies, an action lies againſt 

his executor or adminiſtrator upon it, tho' he be not named 
in the covenant. 1 Mol. 5 19. J. 35, 40. Dy. 14. a. Dub. 
Dy. 114. 4. Ov. El. 553. 

So, in all caſes, an executor is bound by a covenant, if it does 
not determine by the death of the covenantor. 1 Rol. 5 19. J. 33. 
2 Mad. 269. N ö 

So, if he covenants for him and his aſſigns: for an executor, 
or adminiſtrator is an aſſignee. R. M. 44. | 

So covenant lies againſt an adminiſtrator of a termor for a 
breach of covenant in not repairing in his own time, and judg- 
ment ſhall be de bants propriis. Ld. Raym. 5 54.“ 

But it does not he upon a covenant in law not broken until the 
death of the covenantor. N. Dy. 257. a. 

Nor, if a covenant be for a perſonal act of the teſtator, if the 
breach be not in his life-time. 

Therefore, if A. covenant, in conſideration of a weekly pav- 
ment to him and his executors during his own and his wife's lite, 
he will not exerciſe a particular trade, the executors are not 
bound to abſtain from exerciſing that trade. 2 Bl. Rep. 856.* 

So, if a man covenants for him, his executors and aligns ; co- 
venant lies againſt him, or his executor, for a breach done after 
aſſignment of his term to another, and acceptance of rent from 
the aſſignee. R. 2 Cro. 309. R. 2 Cro. 522. 1 Rol. 522, 
. 15, 30. R. Ov. Car. 188, 580. Vide ante, (B. 3.) 

And this, upon all covenants in fact, tho? it might be brought 
againſt the aſſignee; for the covenantee has an election, in co- 
venants which bind the aſſignee, to charge him or the cove- 
mg himſelf, tho' he has accepted rent from the aflignce. R. 

on. 223. | 

But upon a covenant in law, after aſſignment of the term, and 

acceptance of rent from the aſſignee, covenant does not lic againit 
the aſſignor. Jon. 223. 1 Sid. 447. 
I[Againſt the executor of a joint-lefſee, if the covenant is joint 
and ſeveral, even tho” he died before the term commenced, and 
the whole term, intereſt and beneſit ſurvived to the other leſſec. 
lings v. Donnithorne, T. 1 G. 3. 2 B. M. 1190.] 

If a fine be levied of a feme covert's eſtate, with a joint power 
to huſband and wife to declare the uſes; and the uſes be de- 
cared by the huſband and wife, in remainder to A. If the huſ- 
band make a leaſe and covenant for quiet poſſeſſion againſt any 
perſon claiming under him, and A. evict the tenant after the hut- 
band's death, his executor {hall be liable in an action of covenant 
by the tenant, Doug. 43.* 


9 4 (C. 2.) 
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(C. 2.) Againſt an Heir. 


So, if he eovenants for him and his heirs, covenant lies againg 
the heir. Lut. 287. 

So, if tenant in fee leaſes for years, and covenants for enjoy. 
ment, and the leſſee is ouſted by his heir; covenant lies again 
the heir, in reſpect of the privity, tho' he be not named. Sem, 


Dy. 257. 6. 


So, if a leaſe be by the word, demiſi. 2 Leo. I04- 


(C. 3.) Or an Aſſignee. 


So, if a man covenants to do a thing, which has- exiſtence at 
the time of the demiſe, and relates to it; the covenant runs with 
the land, and binds the aſſignee, tho he be not named; as, if he 
covenants to pay the rent reſerved. 

To repair the houſe demiſed. R. 5 Co. 16. 5. 17.1. R. 
5 Co. 24. a. b. Dy. 13. b. in marg. R. Cro. Bl. 457, 552, 
R. 1 Rol. 5 21. J. 37. | 

To diſcharge the leſſor of all charges ordinary and extraordi. 
nary. 5 G. 24. 56. ä 

To permit the leſſor to have free paſſage to two rooms excepted 
by the demiſe. R. 1 Sal. 196. 

To leave ſo many acres yearly fine cultura. R. 2 Cre. 125. 

So, if a man covenants to do a thing which relates to a demiſe, 
and covenants for him and his aſſigns expreſsly; this binds his 
aſſignee, tbo' the thing had not exiſtence at the time; as, if a 
leflee covenants for him and his aſſigns to build a new wall upon 
the land. R. 5 Co. 16. 6. 

[Covenant from leſſee of tithes for himſelf or aſſigns not to let 
the farmers have their tithes, runs with the tithes and binds the 
aſſignee, Bally v. Wells, M. 10 G. 3. 3 Will. 25.) 

So covenant lies againſt an aſſignee of part of an eſtate in leaſe, 
for a breach on his part, R. 1 Kol. 5 22. J. 5, Cro. Car. 222. 
Jon. 245. 

So, if a man covenants for him and his aſſigns, ſo long as they 
ſhall be in poſſeſſion ; covenant lies againft the aſſignee, if he 
continues in poſſeſſion after the term expired, tho' he be not 
ſtrictly an aſſignee. Semb. Sti. 407. 

So, if an aſſignee of a term covenants for him and his execu- 
tors, the executor may be charged as aſſignee. 1 Sal. 317. 

But if a man covenants for him and his aſſigns to do a colla- 
teral thing, which does not concern the land, the aſſignee ſhall 
not be charged for it: As, if a leſſee covenants to build a houſe 
upon other land of the leſſor. R. 5 Co. 16. 0. Fon. 223. ide 
Condition, (O. 1, 2.) 

If a leſſee covenants for him and his aſſigns to pay money to 
a ſtranger. 5 G. 16. 5. | 

Or, a collateral ſum to the leſſor himſelf, Bid. 
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80, if goods are demiſed, and the leflee covenants for him and 
his aſſigns, t6 leave them in as good plight, or to pay ſo much 
fr them; covenant does not lie againſt the aſſignee of the goods; 
for there wants the privity between him and the leſſor, which 
chere is when land is demiſed. R. 5 Co. 16. 6. 


So, if land be demiſed with ſtock, &c. and the leflee cove- - 


nants for him and his aſſigns, to deliver the ſtock at the end of 
the term; covenant does not lie againſt the aſſigner, for the co- 
renant is merely perſonal, tho' the rent was increaſed in reſpect 
of the ſtock, 5 Co. 17. 4. 

So, if a grantor of a rent- charge covenants to pay it free from 
| taxes; covenant does not lie by the heir of the grantee, againſt 
the allignee or leſſee of the land. R. 1 Sal. 198. 

So, if a biſhop covenants for him and his ſucceſſors, the ſuc- 
ceſſor ſhall not be bound but only to the covenant uſual in former 
lenſes. R. 2 Lev. 68. 1 Vent. 223. 

So, if a leſſee covenants for him and his aſſigns to pay rent, 
and he aſſigns to B. and the leſſor accepts the rent of B. who af- 
terwards aſſigns to C. Covenant does not lie againſt B. for rent 
incurred after the aſſignment to C. tho? the leſſor had no notice of 
the aſſignment. R. cont. per 2 FJ. in C. B. but the judgment was 
reverſed in B. R. inter Pitcher and Tovy. 4 Med. 71. 3 Lev. 298. 
Cortb. 177. *unleſs it be averred that the aſſignment was fraudu- 
lent, Dang. 462. n.* Vide Dett, (E.) 

But it lies againſt the aſſignee under an abſolute indefeaſible 
aſignment of the whole intereſt in the term even before he take 
poſſeſſion. Doug. 461 to 463. n.“ | 

*But not againſt a mortgagee of the term, even after the mort- 
gage is forfeited, till he take actual poſſeſſion. Derg. 45 5.* 

So, if a covenant be to build a houſe before Micbaelmat and 
after Michae/mas he aſſigns to B. covenant does not lie againſt B. 
for it was broken before the aſſignment. X. 1 Sal. 199. 

(So, if lefſee covenants to pull down old houſes, and build new 
on the ground within ſeven years, and does not, but after ſeven 
years aſſigns; aſſignee is not liable. Saint Saviour's v. Smith, 
H. 2 G6. 3. 3 B. M. 1271.] 1 Bl. Rep. 38 1.“ 

If the 2whole of a term is made over by the ice, though in 
the deed he reſerve the rent, and a power of entry for non-pay- 
ment, to Himſelf, inftead of the original Jer, the perſon to whom 
tis made over may ſue the original leſſor, or his aſſignee of the 
reverſon, or be ſued by them as af/ignee of the term, on the 
reſpetive covenants in the original leaſe. Doug. 187, 188. 1.* 

*But an under-tenant, who has not the whole term, cannot be 
ſued as aſſignee. Deng. 183 to 187.* 

*If leflee for years covenant that he, his executors or admi- 
niſtrators ſhall not aſſign without conſent in writing, and become 
bankrupt; the covenant does not bind the aſſignees under the 
cmmithon, in caſe they make. a fair aſſignment, Ambler 480,* 


91 pleading in a writ of covenant. Vide Pleader, (2 V. 1, 
I 
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(D) Covenant, how expounded. 


(D. 1.) In regard to the Context, 


ide Parole, Covenant ſhall be expounded with regard to the contex 

(4. 35.) A intent of the deed ; — therefore, if 1 conveys a thin? — 
of his eſtate to B. for the life of another, and covenants to dg 
any act, &c. for the better aſſurance of his eſtate to B. Such 
covenant extends only to the better aſſurance of the ſaid third pan 
to B. for the life of the other. R. Hob. 275. 

If 2 covenant be, that a jointure is, and ſhall continue of 
ſuch a value, notwithſtanding any act by him, the words, 
rotwithRanding any act, extend to the value at the time of the 
jointure, as well as to the continuance. R. Ov. El. 43. 

If, upon the 2 of his daughter, a my covenants to 

ay to huſband and wife 20 J. per anu. it ſhall be underſtood, 
Fir thei lives, R. 1 Sid. 151. 7 

If a deed recites legacies of 50 J. given to A. C. and D. 
and thereupon it is covenanted to pay to A. B. C. and D. 
the legacies and ſums aforeſaid; he is not bound to pay 50/, 
to B. to whom no legacy was given. R. 2 Vent. 140, 

If a mortgage is made, upon condition to be void upon 
payment at ſuch a day, and there be a covenant or obligation 
to perform all covenants and conditions in the deed of mort- 
gage, an action lies, if he do not pay at the day in the con- 
dition. R. 2 Lev. 116. 

*If A. demiſe to B. for lives with covenant to renew, on the 
death of every life, under the ſame rent and covenants, this hall be 
taken as a perpetual covenant of renewal. Cœup. 819.* 

[If A. demiſes land to B. who by deed-poll, covenants, that 
it A. ſhould give him poſſeſhon of a piece of ground adjoining, 
or if he ſhould by any ways have poſſeſſion thereof, he ſhould pay 
for the demiſed premiſſes and the ſaid ground an additional rent; 
if B. gets poſſeſſion of ſaid adjoining ground he ſhall pay the ad- 
ditional rent, tho? it was by leaſe from a third perſon, Heath v. 
Baker, AZ. 10 6. 2. B. R. H. 319. 

Un a building and repairing teaſe, a covenant to eve the 
demiſed premiſſes, with all new erections well repaired, extends 
to new erections only, if a ſum is agreed to be laid out in new 
creCtions and rebuilding, and the covenant to keep in repair ex- 
tends to new erections only. Lans v. Norris, P. 30 6. 2. 
1 B. MH. 287.) Ne 

*In covenant on a charter party, by which it was agreel 
to employ a ſhip of which the plaintiff was the captor, as . 
as condemnation ſhould have paſſed, the ſentence muſt be taken to 
mean a /egal ſentence; and the party who ſues for the freight 
muſt aver that the ſhip was condemned by a court having cows 
petent juriſdiction, 1 Term Rep. 674.* 


(D. 2.) 
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(D. 2.) To Synonymous, and other Words. 
So diſtinct covenants ſhall be expounded with regard to cove- 


nants ſynonimous, or of the ſame nature, in the fame deed : as, 
if a man covenants that notwithſtanding any act by him, he is 
ſciſed in ſee; that he has power to ſell; the laſt ſhall be ex- 

unded, that he has done nothing to defeat his power to ſell, 
tho! it be diſtinct from the firſt, Semb. per 3 J. 3 Lev. 46. 

So a covenant ſhall be conſtrued according to the import of 
the words: as, if a leſſor covenants, that the lefſee ſhall enjoy 
without interruption, except by the king, his heirs or ſucceſſors , 
an interruption by a patentee ſhall be a breach, for he is 
not excepted. R. Cre, El. 517, 8. Vide Condition, (E.—G. 
12, &c. -M. 1, &c.) | 

if a covenant be, that he ſhall not be evicted during the term 
if the leaſe be by indenture 1/# May for nine years next, an 
eviction after the leaſe commenced in computation will be a 
breach, tho? it was before the delivery. R. 1 Sid. 374. 

If a condition of an obligation be, that he permit his wife to 
deviſe 100 J. to be paid out of his perſonal eſtate, &c. he ought 
not only to permit the deviſe, but to pay the legacy. R. per 
3 J. 2 Rl. 247. J. 50. 

Covenant that he will not interrupt B. in the enjoyment of a 
cloſe ; if he erects a gate which interrupts, it will be a breach, 
tho'-he has a right to ereCt it. R. 2 Med. Ca. 319. 

If a joint-tenant grants Zotum flatum in a mill (by which a 
moiety paſſes) and the ſurvivor, ſuppoſing that he has the whole 
by ſurvivorſhip, grants tetum melendinum, with a covenant that 
the leſſee ſhall enjoy without interruption by him; it will 
be a breach, for the covenant extends to the whole mill. &. 
2 Gro. 233. | | | 

So the words of a covenant ſhall be reſtrained to the meaning 
of the phraſe at the time of the covenant: as, if a biſhop, 
ann 1635, covenants to pay all taxes during the term; this ſhall 
be reſtrained to ſynodals, Sc. then uſually paid, and does nor 
extend to taxes by parliament, anne 1665. R. 2 Lev. 68. 

If a leſſor covenants to indemnify the lefſee from all duties, 
charges, and taxes to be impoſed on the land, except tithes 
it does not extend to the poor's rate, which is not a charge 
* the land, but upon tlie perſon in reſpect of his ability. 

J, g. 297. a 

But a 2 to pay ſo much clear of all taxes extends 
to parliamentary taxes. &. per 3 J. Holt, cont, 1 So. 221. 

And the words of a covenant {hall not be extended to things 
of common right, if they be otherwiſe ſatisfied : as, a covenant, 
that land ſhall be diſcharged of all rents, does not extend to 
a rent-ſervice, 3 Leo. 44. 

So reſtrictive words in the beginning or end of a ſentence, 
which in good ſenſe may be applied to ſeveral ſentences, {all ex- 
end to them all. 1 Sand. Co. | . 1 

ut 


205 


—. —— En Bee” 
* _ - — 2 A _ 
„ Te RD 
FE 5 EEE AA CIC © EE Oe. 
=S e r 


1 


of 
10 
* 
"no 

q 
1 
A 

ö w 

[ 


* * 4 l 
CE. 2 oy "ES 2 
. 
* a... = 
of es a 


268 


COVENAN T. 


But ſeveral and diſtinct covenants ſhall not be reſtrained th 
one by the other : as, if B. covenants, that notwithſtanding ay 
act by him, he has good power to convey for a jointure, and that 
the lands conveyed are of the value of 200 J.; the latter covenant 
is abſolute, and not reſtrained to any act by him. R. Fon, 40z. 
Lit. 185. in marg. | 

If A. covenants with his leſſor, that he will pull down three 
meſſuages, and erect three new ones, and that he onmia meſuagia 


fore ere. will leave well repaired at the end of the term; if he 


erects four meſſuages where he pulled down the three, he ought 
to leave the four well repaired : for the latter covenant is 
diſtinct, and not reſtrained by the former. R. 2 Vent. 128, 


| 3 Lev. 265. 


If a covenant be, upon reaſonable requeſt to ſurrender ſuch an 
eſtate to B. and alſo to permit him to enjoy the profits : he ought 
to permit the * of the profits, without requeſt, for they are 
diſtin clauſes. R. 2 Nol. 248. J. 50. 

If A. covenants, that he has a good eſtate in fee, and that he 


bas power to convey notwithſtanding any act by him, c. the 
former covenant, that he has a good eftate, is not reſtrained by the 


words, notauithſtunding any act. R. 2 Rol. 250. J. 5. 

| Bo, tho' the covenants are not diſtinguiſhed by diſtinct clauſes, 
if they be ſeveral in their nature: as, if a leaſe for years, if J. B. 
and C. ſo long live, be aſſigned to D. with a covenant, that he 
has a ſufficient eſtate for the reſidue of the term, if A. B. and 
C. ſhall fo long live, and they are yet in life; tho! he does not ſay, 


and that they are, Ec. yet it is a diſtinct covenant, and it will be 


a breach if any of them was dead. R. 2 Rl. 249. J. 10. 

If A. covenants that he and his wife will levy a fine to B. and 
and their heirs, and at their charges; the latter words make a 
diſtin covenant, for A. cannot covenant to levy a fine at 
the charge of the conuſees. R. 2 Rol. 251. I. 5. | 

So words in the middle of a ſentence cannot in good ſenſe be 
extended to other ſentences : as, if AJ. covenants to deliver a 
terrier of his lands, and to make oath upon requeſt of the truth, 
of it, and to deliver the original leaſe; there is no need of a re · 
queſt for the delivery of the leaſe. R. 2 Rol. 250. l. 10. 


E) Breach of Covenant. 
gb. 1.) What ſhall be. 


: W HAT ſhall be a breach of a covenant to make aſſurance. 


Vide Condition, (H.) 
1 a breach of a covenant to keep indemniſied. Vide Cen- 
on, (I.) ; | | 
Of ; covenant for enjoyment, without interruption or mo- 
leſtation, it ſhall be a breach, if the covenantor proſecutes him 
in a court of equity. R. cont. Mo. 859. Semb. 2 Vent. 213. 
Vide Condition, ( . Is Q.) 
i: 


C OVEN ANT. 


If the covenantor himſelf wrongfully diſturbs him. Vide Con- 
dition, (G. 12. M. 1.) 

Otherwiſe, if a ſtranger interrupts wrongfully, without title. 
Vde Condition, (E.) 

If a leſſor covenants with the leſſee, that the land ſhall continue 
to him of the value of 200 J. during the term; it will be 
a breach, if the leſſor ouſts him, for then it cannot continue of 
ſuch value. X. Fon. 360. 

If a huſband ſeiſed in right of his wife covenants, that he and 
his wife have a right to aſſure, it ſhall be a breach, if the wife be 
within age. R. 2 Fon. 195, 6. | dE 0 | 

So, if a covenant be to convey free from incumbrances ; it 
ſhall be a breach if he makes a fraudulent conveyance, tho' it is 
void as to a purchaſer by the ff. 27 El, 4. R. 2 Cro. 131. 

So, if it be, that the land is free from all incumbrances; a 
grant by copy of the ſame land will be a breach. Sav. 74. 

So, if a covenant be, that land ſhall be clare exenerata ab omni- 
bus prioribus titulis pur” & oneribus, &c. if there was a former leaſe 
to the feoffee quamdiu ſola manſerit, and that if ſhe married, her 
ſon ſhould have it; if the feoffee marries, and the ſon enters, it 
ſhall be a breach of covenant, tho' the charge was future and con- 
tingent. ' R. 1 Leo. 93. | 

So, if a covenant be, that the land is diſcharged, and a 
rent-charge was before granted to commence at a day to come. 
1 Lev. 93. | 

lf — * of a ſhip covenant to go to a certain place, there 
to receive a merchant's goods, provided, that if his ſhip ſhould 
not be arrived there before ſuch a day, it ſhall be at the merchant's 
option to load the ſhip or not; it ſhall be a breach in the maſter 
not to go, notwithſtanding the proviſo. 3 Bur, 1637.* | 


If a man acts contrary to the intention of the covenant, it ſhall (E. a.) 
be a breach, tho' he performs the words of the covenant: as, if If the thing 


a covenant be to deliver a recognizance- to be cancelled ;- it — 


is a breach if he extends it before, tho' it be afterwards can- perform. 


celled. R. Ray. 25. I Sid. 48. 
If a brewer covenants to deliver all his grains for the cattle 


of the plaintiff; and he puts hops to them before delivery. (. z.) 


R. Ray. 464. . 
If a man covenants to leave all the trees upon the land; and 
he cuts them down, and leaves them there. Ray. 464. 
So it ſhall be a breach of covenant, if the covenantor be diſ- 
abled to perform, Vide Condition, (M. 2, Kc.) 


(E. 3.) What not. 


But a covenant ſhall not be broken, if a man does an act, which 
by conſequence may be a breach, if the breach does not actually 
follow : as, if A. covenants to maintain every action in her 
mme, without releaſe or countermand; if A. after an action 

com- 


FR 5 rt Se=<>. 2 mp5 _ 


. 


— = ou a a 2 2 88 = 
TSS > ELLE EISSN 5 


r 
— ——— =; 82 
2 > * 8 


2 2 


— 


0 
7 
5 


i 4 
9 
1 
1 
$7 
tha 
$1 
1 
44.4 
: 3 4 
8 120 
19) 
IJ 4 
. 4 
3 
419 
5 9 


—. 
2 - — * 8 - = - 
= 7 r 8 3 n 
— — . od. at; - EY n 
FFF 5 Mz” _— 7. 
* 1 q — s, - 
* * 3” : * 


222 


270 


COVEN ANT. 


commenced takes huſband, it is not a breach, tho? the writ be 
abateable, if it be not abated by judgment. X. 1 Les. 169. 

If A. covenants that B. ſhall enjoy a leaſe aſſigned, free 
from arrears of rent; if rent be in arrear, it ſhall not be 2 
breach, where no damage accrues thereby to B. by ſuit, or 
otherwiſe. R. 1 Sal. 196. 
| So, if an obligation be, to indemnify from rent in arrear, or 
money due by obligation, after the arrears incurred, or the ob- 
ligation broken. 1 Sal. 197. : 

So a collateral thing ſhall not be a breach, tho' it be within the 
words of the covenant: as, if A. covenants that B. ſhall enjoy 
without any moleſtation z a ſuit in chancery againſt him to ſtay 
waſte is no breach, rho” the bill be diſmiſſed ; for it is a collateral 
thing. K. 2 Vent. 214. | 

So a covenant ſhall not be broken by a ſubſequent act, to 
which the words do not extend: as, if a covenant be, that 4, 
ſhall enjoy free from prior incumbrances, except eſtates for the 
life of B. and B. afterwards grants by copy for three lives, for, 
tho' this extends beyond the life of B. it is not a prior incum- 
brance. X. Sav. 74. 

So a covenant ſhall not be broken by a thing which happen; 
by the act of God, if it be repaired in convenient time: as, if a 
leſſee covenants to repair a wall againſt a river, ſo that a meadow 
ſhall not be overflowed; if by an outrageous and ſudden flood 
the wall be thrown down and the meadow overflowed, it is not 
a breach, if it be repaired in due time. Per 2 J. Dy. 33. 4. 

„So, where a covenant is merely negative and paſſive, ſome 
act muſt be done to conſtitute a breach; as non-feazance only is 
not ſufficient. 1 Rel. Abr. 425. pl. 45. 1 Ral. 430. bl. 16. 
3 Leon. 38.“ 0 | 

*Therefore, where defendant had covenanted to permit the 
plaintiff in the laſt year of the term to fow clover, among the 
barley and oats ſown by the defendant ; and the latter ſowed 
barley and oats the laſt year, but gave no notice to the plaintiff, this 
was held no breach. Dong. 125.* 

Where leſſee has covenanted not to aſſign, ſet over, or other- 
wiſe put away the leaſe or premiſes demiſed, it is no breach, to 
make an under-leaſe of part of the term. 2 Bl. Rep. 706. 


3 Will. 234. 


So a covenant to do an unlawful thing ſhall be void: as, 
to permit his eſcape. Hob. 14. 
Io indemnify from an eſcape, which he has permitted. Id. 


(F) Covenant, how defeated. 


1 F the foundation of the covenant fails, the covenant alſo fails: 
as, if a leaſe be agreed on and the leſſee executes his part, but 
the leſſor does not execute his part, whereby there is not any 
leaſe 3 the covenants in the indenture ſealed by the leſſce, and 
alſo the bond for performance of covenants, are void. K. 


Tel. 18. 
2: So, 


CGVEN ANT. 


80, if a leaſe be made; and afterwards ſurrendered, the cove- 
rants contained in the leaſe become void. Tel. 19. 

So, if a leaſe be void, the covenants contained in the leaſe, 
and the bond to perform the covenants, are alſo void: as, if a 
man grants ſo much of a term as thall be at his death, and the 

antee aſſigns it; the grant being void for uncertainty, the 
covenants in the aſſignment are alſo void. R. Ray. 27. R. 
3 Leu. 193. I Lev. 45». ' 

580, if the committee of a lunatic make a leaſe, the covenants 
are void, for he cannot make a leaſe, 2 Wil, 130.* 
go, if a leaſe be executed by tenant for life, the reverſioner, 
who is then under age being named therein, but not executing it, 
it ſhall be void on the death of tenant for life, and an execution 
afterwards by the reverſioner, is no confirmation, ſo as to bind 
the leflee in an action of covenant. 1 Term Rep. 86.9 
80, if tenant for life, or in tail, leaſes for twenty years, and 


covenants by demiſi, and dies within the term, covenant does not 


lie, R. 1 Leo. 179. 

So, if a leaſe be extended for the king's debt, a covenant to 
ay the rent to the leflor is void. Sav. 132. | 

If a leſſor ouſts his leflee, he ſhall not have covenant againſt 
him for the rent. | 

Nor againſt £ who gave a bond, that the leſſee ſhould pay 
for the occupation of the lands. R. 3 Leo. 159. 

So, if an obligation be for performance of ſuch and ſuch cove. 
nants in an indenture, part of which are void by the f. 5 Ed. 6. 
16. againſt buying offices; an action does not lie, for, tho” part 
of the covenants may be lawful, the obligation ſhall be void for 
the whole. R. Cro. El. 5 29. 

So, in all caſes, where part of the condition is void by ſtatute, 
R, Heb, 14. 

[A covenant not to marry any other woman, and if he does, to 
pay plaintiff 1000 J. is a reſtraint of marriage, illegal and void 
and if on plea of non eft faftum, there is verdict for plaintiff, judg- 
ment ſhall be arreſted. Lowe v. Peers, P. 8 G. 3. Afirmed in 
Exchequer Chamber, P. 1770. 4 B. M. 2225.) 

But where part is void by the common law, and other part is 
food, the obligation ſhall be good. R. Hab. 14. Ao. 856. 
R. Cart. 230. | 

But if a leaſe becomes void, covenant lies for a covenant 
broken before : as, if a leaſe be upon condition to be void 
for non-payment of rent; an action lies for rent due before. 
Gs, El. 78. R. Cro. El. 244. 

So, if a parſon makes a leaſe, and afterwards becomes non- re- 
ident, he ſhall have covenant for a breach before. Ov. El. 78, 
. Dub, Dy. 373. 4. but there acc. per Nich. in marg. 

90 covenant lies for a breach in non- performance of a thing, 
vhich makes the leaſe void; as, if a man covenants by indenture 
b give a bond, &c. Proviſe that upon failure the indenture ſhall be 


len gerih void 3 covenant lies for not giving the bond, for the 
intent 
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intent was, that it ſhould be void as to all covenants in future, N. 


Os. EI. 77. 


So, if a leaſe be void, covenant lies upon a collateral ching: 
as, if a dean and chapter leaſe to A. and afterwards leafe to }. 
and covenant, that they have power to leaſe ; covenant lies, tho 
the leaſe to B. was void, for it was broken immediately by the 
making of the leaſe. R. Ow. 136. 2 Dan. 228. 1 Brownl, 21. 

So, covenant that the leſſce ſhall enjoy, ſhall be indemniſicd 
Sc. Orv. 136. . ; 

So, if a bargain and ſale be to A. and his heirs, upon condi- 
tion to be void, upon payment by the bargainor of ſo much 
money, and he covenants that he will pay; tho' the deed be void 
for not inrolling within fix months, A. ſhall have covenant for 
non-payment of the money. K. Sal. 199. 

So, if there be a covenant to do a. lawful thing, and after. 
wards by act of parliament the thing be prohibited, the covenant 
ſhall be defeated, R. 1 Sal. 198. R. cont. 3 Mad. 39. 

So, if a covenant be, that he will not do, what a ſtatute after. 
wards requires him to do. 1 Sal. 198. 

But if a covenant be, that he will not do a thing then unlawful, 
tho” a ſtatute arrerwards makes the thing lawful, the covenant is 
not repealed. 1 Sal, 198. 

So, it a covenant be to find eight men to grind at a mill, and 
that the leſſee ſhall deduct it out of his rent; if the leſſee makes 
it a horſe-mill, by this alteration the covenant is diſcharged. R, 


2 Cre. 182. 


Vide Har- 
gain ard 
Sale, 

(B. Iz &c.) 


If A. and B. covenant in a leaſe for 61 years, that at any 
time within one year, after the expiration of 20 years of the ſaid 
term of 61 years, on the requeſt of the leſſee, and his paying 
G1. to the leſſors, they would execute another leaſe of the pre- 
miſſes to the leſſee, for and during the further term of 20 years 
to commence from and after the expiration of the ſaid term of 61 
years, &c. And fo in like manner, at the end and expiration 
of every 20 years, during the ſaid term of 61 years for the like 
conſideration, and on the like requeſt, would execute another 
leaſe for the further term of 20 years, to commence at, and from 
the expiration of the term then laſt before mentioned, c. under 
this covenant, the leſſee cannot claim a further term of 20 years 
in the leaſe, if he have omitted to claim a further term, at the end 
of the firſt and ſecond 20 years of the leaſe, 1 Term Rep. 229.* 


(G) Covenant to ſtand ſeiſed. 
(G. 1.) When it ſhall be good, 


I F a man covenants or agrees for him and his heirs, with anc- 
ther and his heirs, that upon ſuch conſideration the other 
ſhall have his lands or tenements z tho' the land does not paſs for 
want of livery, &c. yet the covenantee ſhalt have the uſe and 

rofits, and now the poſſeſſion is executed to the uſe by the 
Þ 27 H. 8. 10. Pl, Com. 301. b. 303. a. . Tho 


3 
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Tho? he covenants, that at a future day, as next Eaſter; &c. 
je will ſtand ſeiſed. R. 2 Cro. 180. Vide Uſes. 

Tho' the covenantor was ſeiſed only in reverſion, or remainder, 
2 Ce. 15» Qs 

— fach covenant ought to be by deed; for an uſe ſhall not be 
raiſed by Parel. Adm. cont. Pl. Com. 303. a. Dub. Ov. El. 345. 
A. acc. M.. 688. Poph. 48, 50. K. per tot. Cur. Dy. 296. 5. 
R. ſepe Rol. 788. J. 20. R. ſape 1 Vent. 140. R. 1 Sid. 26, 82. 
Vide ante, (A. I.) 

So it ought to be a covenant with another and his heirs 
for otherwiſe it is but a perſonal covenant, which does not raiſe 
an ule, D. I Sid. 26. 

And, with a perſon capable; for with his wife is not good. 
2 Raul. 788. J. 40. Co. L. 112. 

So the covenantor ought to he ſeiſed at the time of the 
corenant; otherwiſe he cannot ſtand ſeiſed to the uſe of another; 
and therefore, a covenant to ſtand ſeiſed of lands, which he ſhall 
afterwards purchaſe, is void. R. Moe. 342. R. 2 Rol. 790. 
. 30, 40. R. Cv. El. 401. Win. 60. Fg. 237. 

Or, of ſuch land in particular, which he thall then after pur- 
chaſe. 2 Rol. 790. I. 37. 

So, if a joint-tenant covenants to ſtand ſeiſed of the moiety of 
his companion after his death; it is void, tho' he ſurvives, R. 
2 Nl. 790. l. 45. Me. 776. | 

Or if one covenants to ſtand ſeiſed of ſo much land as is 
worth 20 J. per ann. R. Het. 147. 

[But a man ſeiſed may covenant to ſtand ſeiſed to the uſe 
of another after covenantor's death. Roe v. Tranmer, T. 30 & 
31 G. 2. 2 Will. 75.] 

So the covenant ought to be, that he himſelf will ſtand ſciſed, 
Ce. tho' the uſes do not ariſe until after his death; for a 
covenant that his heir ſhall ſtand ſeiſed is not good. Per Hb. 313. 

Or, that he will levy a fine to his fon, who ſhall ſtand ſeiſcd, 
Ce. K. 3 Lev. 306. 


(G. 2.) By what Words. 


do there ought to be apt words and a manifeſt intent: and 
therefore, if the words are future and obligatory, and not in præ- 
{nti and declaratory, no uſe ariſes. D. Ray. 48. Win. 36, 60. 
Adm. Pol. 535. 

So, if the words ſeem intended for another purpoſe : as, if a 
man covenants, that another ſhall enjoy free from incumbrances z 
i does not amount to a covenant to ſtand ſeiſed. R. 1 Sid. 26. 
Ain. Ray. 48. 

80 articles of agreement by which a man covenants, grants, 
bargains, and ſells, &c. do not amount to a covenant to ſtand 
ſriled ; for they are only preparatory to a ſubſequent conveyance. 
R. Ray. 43. 1 Sid. 82. 


a covenant to levy a fine, which and all fines ſhall be, and 


the covenantor ſhall ſtand ſciſcd, to the uſe of B. does not amount 
va covenant to ſtand ſeiſed. R. 3 Lev. 120. Adm. Win. 36. 
Vol. III. T 
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torney to make livery, and livery is not made; it does not 
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By, articles, by which a mother grants and demiſes to her fon, 
2 Lev. 214. K. Lev. 56. 

So, a covenant to levy a fine to a ſon, and that the land ſhal 
remain to the ſon free from incumbrances. R. 3 Lev. 306. 
Jo make an eſtate to A. and B. and that all eſtates ſhall be to 
the uſe of the ſame indenture. R. Dal. 112. 

So, if the intent of the covenantor appears uncertain : ag, if x 
man, in conſideration of marriage, covenants that land ſhall de. 
ſcend, remain, and come, &c, for it does not appear, whether 
he intends that he ſhall have it by deſcent, or by way of remain. 
der. 2 Rol. 788. J. 50. Vide 2 Lev. 77. R. Bend. pl. 153. 
1 And. 25. gg 

So, if he covenants, or gives, and grants land after hig 
deceaſe ; for it does not appear that he intended to make himſelf 
tenant for life, R. 2 Rol. 788. J. 45. 789. J. 5. R.1 Sid. 3. 
Semb. cont. 2 Lev. 77, 226. 

So, if for affection he gives, or grants lands, of which he vu 
ſeiſed in reverſion after an eſtate for life to B. and his heirs, to 
the uſe of D. and his heirs; for the uſe is not limited to B, but 
was intended to ariſe out of his eſtate, which cannot be. R. 
1 Sid. 26. R. 2 /ent. 319. 

If ceftuy que uſe in tail, 14 H. 8. covenants, that he or his 
feoffees will not make an eſtate, levy a fine, &c. but that the 
lands, after his death, ſhall deſcend to his ſon ; this does not 
raiſe an uſe, but is a covenant only, 3 Leo. 6. Bend. pl. 153. 

So, if another ſort of conveyance ſeems intended, it ſhall not 
be conſtrued to be a covenant to ſtand ſeiſed: as, if a man gives, 
or bargains and ſells land to his fon, without more; no uſe ariſes - 
by way of covenant. Cre, El. 394, 8Seinb, 2 Cro. 127. Y 

If he covenants, that after his death the land ſhall remain and n 
be to his ſon, and his wife. R. Win. 60. R. Cro. El. 279, F 

So, if a man makes a charter of feoffment, with a letter of at- 


operate by way of covenant. 8 Co. 94. K. cont. 2 Lev. 213.3 B 
but there was a blank for the name of the attorney. / 

So, if by deed inrolled in conſideration of marriage, he grants, 
gives, and confirms, and inſerts a letter of attorney to make 
livery. Agr. 2 Rol. 787. I. 12. Cont. 2 Lev. 213. Adm. Pd. 53% 

Yet if the covenantor is ſeiſed in fee, and there are apt words 

(as grant) a plain intent, and a proper conſideration (as naming one, 
the eldeſt ſon of his well beloved uncle) a releaſe (void as ſuch, 
becauſe a grant of freehold to commence * ) ſhall tate 
effect as a covenant to ſtand ſeiſed. Ree v. Tranmer, T. 30 C 
31 G. 2. 2 Will. 75.] 

Yet the word, covenant, is not neceſſary, if there be words 
equipollent. 1 Vent. 140. 2 Nel. 789. J. Zo. 

And therefore, if a man in conſideration of marriage, gi", 
grants, and confirms land ro A. and his heirs, to the uſe of hin 
and his heirs; it ſhall he good by way of covenant, 
2 Kol. 787. I. 5. Re 3 Mod. 237. ö 

[If A. ſeiſed in fee, in conſideration of marriage to be had be- 


rween him and B. by indeuture between A. one part, and B. 8 
We C. other 


8 
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C. other part, gives, grants, infeoffs, aliens and confirms to B. 
and C. and their aſhgns, the lands then in his poſſeſſion, habend, 
to the uſe of B. for lite, remainder to the heirs of her body by A. 
who covenants the lands ſhall remain to the ſaid uſes, clear of charges ; 
this ſhall operate as covenant to ſtand ſeiſed, and B. has an eſtate 
in ſpecial tail, A. an eſtate for life by implication, and the 
reverſion in fee. Doe v. Aſſigns of Simpſon, T. 28 & 29 G. 2. 
2 Will. 22.] 

So, if a father, for natural affeCtion, gives land to his fon ; 
tho' livery be indorſed and not executed. Kay. 46. 

[If a father by deed in conſideration of natural love grants lands 
after his deceaſe to his two children, it is a covenant to ſtand 
ſeiſed. Rigden v. Vallier, H. 1750. 2 Vezey 252.] 

" So, if for affection he grants and aſſigns a rent in fee; tho? 
this be a conveyance at common law. Ray. 48. 2 Vent. 1 50. 
R. 3 Leu. 372. 

So, if he grants, bargains, ſells, enfeoffs, and confirms land; 
tho” there be a clauſe of warranty in the deed, and a covenant 
for enjoyment when the eſtate ſhall be executed. R. 1 Vent. 37s 
1 Med. 175. 2 Lev. 10. 

So, in all caſes, where the intent appears, that tie covenantee 
ſhall have the eſtate, if the deed be deteQive, it ſhall be conſtrued 
2 covenant to ſtand ſeiſed: as, if a fon covenants, that if he dies 
without iſſue, he gives and grants the land to his mother. X. 
2 Lev. 226. 3 Lev. 372. 2 Jon. 105, Pol. 527. Carth. 39. 

If a man gives, and grants a rent to A. and his heirs, habe;;« 
dm after his death, if he dies without a Yon then living. X. 
3 Lev. 370. | 
g if he covenants, that after the death of him and his wife 
the land ſhall de and be to his fon and his wife. Semb, 
Win, 37. 

if 4 enfeoffs truſtees, and grants to them to ſtand ſeiſed 
to the uſe of his brother, and there be no livery, 1 Yer. 141. 
But there was in the decd an expreſs covenant that the e que 
tryt ſhould enjoy. | 

, 


(G. 3.) Upon what Conſideration, 


50 there to ought to be a ſufficient conſideration, otherwiſe no (0. 3. 
What ſhall 
And the conſideration proper for raifing an uſe by way of co- poly youu; 


uſe ariſes. 


venant, is for love and affection. 

In conſideration of his brotherly love. Pl. Com. 309. 
2 Rl. 785. J. 20. 

In conſideration of marriage had, or intended. Per Twiſ{. 
I Sid. 83. Pl. Com. 301. 5. 

95, for advancement of his blood or kin, &. Pl. Com. 309, 

That the lands ſhould continue in his name, or blood. Pl, 
Un. 309, 2 RA. 785. J. 50. 

That they ſhould deſcend to his heirs male, Cc. Pl. 
Un. zog. . 2 Rol. 78 5. J. 40. 7 Co. 13. be 


do, payment of debts, &c. 
2 In 
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In conſideration that he was bound for him in ſeveral recogni. 
zances. Semb, Cro. El. 394. | 

That he will enfeoff him of ſuch land. Vin. 59. 

And it is ſufficient, if a conſideration appears by the import of 
the deed, tho' it be not expreſſed: as, if a man covenants to 
ſtand ſeiſed to the uſe of his ſon, daughter, wife, Lrother, Er. 
7 Co. 40. R. 1 Aud. 79. a ; 

To the uſe of his mother. R. 2 Jon. 105, 

So, if a man for love to his ſon, covenants to ſtand ſeiſed tg 


the uſe of himſelf for life, and afterwards to his wife for life, 
and afterwards to his ſon, Fc. an uſe ariſes to his wife (being 
named his wife) tho' another conſideration is expreſſed. . 


2 Rol. 782. l. 40. 7 Co. 40. n 
' So, if a conſideration expreſſed for one extends to another, to 


whom by the covenant the eſtate is limited in the ſame deed, it 


is ſufficient >: as, if a man, in conſideration of affection to his 
eldeſt ſon, covenants to ſtand ſeiſed to the uſe of him in tail, and 
afterwards to the uſe of his younger ſon, Ec. an eſtate ariſes to 
the younger ſon ; for the conſideration expreſſed to the elder ex- 
tends to the younger ſon. R. 2 Rol. 783. I. 5. 

If, in conſideration of affection to his brother, he covenants 
to ſtand ſeiſed to the uſe of his brother and his wife, for their 
lives; this extends to the wife of his brother. 2 Rl, 783. 
J. 50. 786. J. 10. 

So, in conſideration that he will marry his daughter, a cove« 
nant to be ſeiſed to the uſe of both. 2 Rol. 784. J. 5, 15. 

80, in conſideration of affection to his ſon, extends to the wife 
of his ſon. 2 Rol. 784. J. 10. 2 Cro. 168. 

So, if an eſtate be limited to ſeveral, upon a conſideration 
which extends only to one, the uſe of the whole ariſes to him: 
as, if a man, in conſideration of affection, covenants to ſtand 
ſeiſed to the uſe of B. his brother, D. and C. in truſt, &. 
tho' D. and C. are ſtrangers, to whom the conſideration does 
not extend, B. ſhall have the whole. R. 2 Rot. 783. J. 15. 
Vide poſt, (G. 5.) 

So, if ſome conſiderations expreſſed are good, and ſome not, 
it is ſufficient : as, in conſideration of 100/. and a rent to be 
granted; tho' the conſideration of the rent is executory, and 
therefore not good, the uſe ariſes upon the other conſideration of 
100 J. R. Mo. 547, 8. 

So a grant, in conſideration of affection, and alſo of money, 
{hall be good by way of covenant. R. 3 Lev. 192. 

So a conſideration conſiſtent with the deed, or with the con- 
ſiderations expreſſed, may be averred. 2 Cz. 76. 2 Rol. 780. 
J. 45. 790. J. 5. 7 Co. 40. 3 

As, if in conſideration of continuing the eſtate in his family, 
Sc. a man covenants to ſtand ſeiſed to the uſe of B. it may be 
averred, that B. is of his kin. Fg. 301. 

So, if the conſideration expreſſed is not ſufficient to raiſe an 
uſe,” it may be averred to be made upon other conſiderations, 
which are good. 2 Rwl. 790. J. 10. 

| „ [Go 


% 


COVENANT. 


Contra if no conſideration is mentioned in a deed, you may 
enter into proof of conſideration ; but if any conſideration is 


mentioned, and not ſaid for other confederations, you cannot prove 


any other. Peacock v. Monk, 1748. 1 Vezey 127.] 


But if the conſideration be too general, it is not ſufficient : as, 
ita man, for divers good and valuable conſiderations, covenants 
to ſtand ſeiſed; no uſe ariſes. 2 Rel. 786. J. 35. R. 1 Co. 1 76. a. 
Me. 145 R. 2 Co. 15. 

So, if the conſideration mentioned does not import quid pro 

: as, in conſideration of long acquaintance, or being ſchool- 
fellows, &c. Pl. Com. 302. a. R. 2 Nal. 783. J. 35. 

Or, being chamber-fellows, or, intire friends. R. 2 Rol. 783. 
l, O. i 
in conſideration, that the king is the head of the common- 
wealth, hath the charge of preſerving peace, repelling hoſtilities, 
G.. R.2 G. 15. Semb. 1 And. 141. | 

In conſideration of love and affection to him who is not 
his kin. 

Or, to his baſtard, or natural ſon. Co. L. 123. a. X. 
2 Ril. 785. J. 25, 30. 

So, if it be, in conſideration that A. out of the profits of the 
unds ſhall pay his debts ; it is not ſufficient to raiſe an uſe to A. 
for he gives nothing. R. Me. 194. 1 Leo. 195. 

Yet, if a covenant be, in conſideration of marriage, to A. and 
B. and the heirs of their bodies, &c. and afterwards there be a 
feofment and fine to the ſame uſes; tho' the marriage does not 
take effect, but B. (the woman) marries another, the ſhall take a 
moiety for life; for by the fine, &c. the uſes are fixed in A. and 
B. KR. Jon. 346. (Vide 2 Rol. 795. J. 5.) | 


80, if a wan be a ſtranger to the conſideration, no uſe ariſes 
to him; as, if a man, in conſideration of marriage between his 
ſon and A. covenants to ſtand ſeifed to the uſe of them for 
life, remainder to C. the remainder is void. PI. Com. 307. b. 
2 Nl. 784. J. 20. 

lf, for payment of debts, c. he covenants to ſtand ſeiſed to 
the uſe of himſelf for life, and afterwards to A. for years; the 
eſtate to A. is void, if he was not executor. R. 2 Rl. 784. 
33. 1 Co. 154. a. 1 Leo. 195. 1 And. 260. 

If, for advancement of his blood and marriage of his baſtard, 
te covenants, Cc. no uſe ariſes to the baſtard ; for ſhe is f/ia po- 
pu, and a ſtranger. 2 Rel. 785. J. 25. 1 And. 79. Vide 
Beftard, (E.) 

If, for advancement of his blood, name, and iſſue, he cove- 
rants to ſtand ſeiſed to his firſt, ſecond and other ſons in tail, re- 
minder to the king; the remainder to the king is void, for want 
0 a conſideration. R. Mo. 195. 2 Co. 15. 

lf, in conſideration of the marriage of his ſon with A. without 
laying, for a ſettlement in his name or blood; no eſtate ſhall 
ile to himſelf, forthe father is a ſtranger to this conſideration, 
Wach was perſonal to the ſon. 1 Brownl. 193. 

4 | 90, 
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So, if in conſideration of natural affection, a man covenants to 
ſtand ſeiſed to himſelf for life, with power to make leaſes, Ce. , 
leaſe to a ſtranger is void, for he is not within the conſideration 
upon which the power was founded. R. 2 Rel. 260, J. 3% 
2 Cro. 181. 

So, if it be in conſideration of marriage, with power to make 
leaſes, and the huſband leaſes to a ſtranger ; the leaſe is void a5 ty 
the wife. R. 1 Lev. 30. 25 

So, if one covenantee be a ſtranger, and the other not, the 
whole veſts in the other; as, if A. for natural love, covenan;; 
with B. his brother, C. and D. to ſtand ſeiſed to the uſe of the 
covenantees and their heirs, in truſt to raiſe portions for his iſſue; 
the whole uſe veſts in B. his brother, to whom the conſideraticn 
extends, not to the others. R. Fon. 419. 2 Rel. 783. I. 15, 

Tho' the limitation was, upon truſt to raiſe portions, the eſtate 
veſts, which is not deſtroyed by the truſt ; but the eſtate ſhall be 
ſubject to the truſt in equity. R. Jon. 419. 

And if the truſt becomes impollible by the act of Cad, the 
eſtate ſhall be abſolute in the truſtce. id. 

So, if in conſideration of affection to his wife, a man cove. 
nants to be ſeiſed to him for life, afterwards to his wife for lite, 
afterwards to ſuch as his wife ſhall appoint ; the conſideration 
does not extend to a ſtranger to whom the wife ſhall appoint it, 
Semb. F. g. zoo. 

[If A. in conſideration of love and affection to his wife, cove- 
nants to ſtand ſeiſed to the uſe of them, and the ſurvivor for lite, 
remainder to their iſſue, remainder to ſuch perſon as wife ſtall 
diſpoſe to, and for want of ſuch diſpoſition to B. which B. is ne- 
phew to 4, tho' not named as ſuch in the deed, and the wiſe 
after A.'s death without iſiue conveys to D. D. has no title, as 
being a ſtranger, aud . has a title, as being named in the deed, 
he may aver himſelf within the conſideration, Goedtitle v. Pais 
P. 53 G. 2. Bir. 934.1 

So, it a man, in conſideration of marriage and 100 J. paid, 
covenants to ſtand ſeiſed to 4. and B. his intended wife; no ute 
ariſes, tho' the money be paid, if the marriage does not take 
&fte& ; and the marriage was the principal, and the money ouly 
acceſlary to it. R. Me. 102. 

So, if the conſideration be contingent or future, no uſe ariſes 
till it happens: as, if a man, in conſideration of his marriage 
with B. covenants to ſtand ſciſed to the uſe of himſelf and h. 
no uſe ariſes till the, marriage takes effect. R. 2 Kol. 792. 
J. 50. F ide Uſes, (K. 7.) 

If a man, in conßderation that J. will pay his debts, Ec. co- 
yenan:s to ſtand ſciſed to the uſe of A. Sc. no uſe arilcs till the 
conſideration be executed, X. Mo. 194. 

But a contingent ule {hall ariſe by a covenant to ſtand ſeiied, 
as well as by a ico:ment, Per 3 J. Cro. Ei. 8ol. ; 

So, if the conſideration ccaſcs, the uſe alſo ceaſes : as, if 2 
man, in conſideration of I. is marriage with E. covenants to ſtandh 
ſeiſcd to the uſe of him and B. and the marriage is 3 


Free — 


COVENGSHT 
before B. attains the age of twelve years, who after ſuch age diſ- 


es; the uſe ceaſes as to B. 2 Kol. 792. I. 52, 
So, if after marriage they be divorced. 2 Rel. 792. J. 52, 


pleading concerning Covenants, and in Urit of 
Covenant. 


Vide Pleader, (C. 45» &c,—E. 255 26.—2 V. I, &c.— 
2 W. 32.) 


Releaſe of Covenants. 
Vide Releaſe, (E. 4.) 


fide alſo more of title covenant, in chancery, (2 M. 16.— 
2 X. 1, &c.) 


COVERTU RE. 
Vide Abatement, — (E. 6.—F. 2.—-II. 42.)—Pleader, (2 W. 21.) 


& Q --F--:F0 
(A) Covin, That ſhall be. 


* VIN is a ſecret contrivance between ſeveral to defraud and 


prejudice another. Cz. I. 357. 4. 9 C. 110, 
So fraud may be committed by one only. 9 C. 110. 6. 


(B. 1.) An At by Covin is void. 


Þ 85 law abhors covin ; and therefore every covinous act ſhall 
void, 

So a lawful and rightful act, if it be done by covin, ſhall be 
void: As, if a wife, after the death of her huſband, be of covin 
with B. to diſſeiſe the tenant, and endow her; the tenant ſhall 
aroid the dower. Co. L. 357. 6. 

If tenant for life makes a ſurrender of his eſtate, to defraud his 
creditors, it ſhall be void. Vide Hale in 1 Vent. 257. 


(B. 2.) So, a fraudulent Gift, &c, 
By che ,. 5o Ed. 3. 6. becauſe divers give their chattels by 


collunon, and then flee to places privileged till their creditors 
compound, it was enacted, that if ſuch gitt be found to be made 
py collußon, the creditor ſhall have execution of the chattels, as 


if no gift had been made. 
F 4 And 
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And by the ff. 3 H. 7. 4. Deeds of gift of goods and chattel, 
to defraud creditors, made on truſt, &c, ſhall be void. 

So, by the /. 13 El. 5. Every gift, grant, bargain, Ec. of 
goods and chattels, or any profit out of them, and every bong, 
judgment, and execution made of intent to defraud creditorg or 
others of their juſt actions, debts, damages, forfeitures, heriot, 
mortuaries, &c, ſhall be void againſt the perſon ſo defrauded, his 
heirs, executor, or adminiſtrators, c. 

And if any party or privy to ſuch fraudulent gift, grant, Ge. 
put in ure, or avow, ©, the fame as true, and done bond fig: 
and on good conſideration, he ſhall forfeit the whole value of 
ſuch goods, bond, Sc. a moiety to the queen, a moiety to the 
party grieved. 

Provided, not to avoid any intereſt in goods, chattels, Er. 
conveyed, &c. on good conſideration and hend fide to any perſon, 
not having at the time of ſuch conveyance notice of ſuch covin, 

A fraudulent gift, or grant of goods and chattels was void by 
the common law. Dy. 295. a. 

And therefore, if it was made after judgment to defraud the 
Execution, it was not a treſpaſs in the officer, or creditor, who 
took them in execution. Dy. 295. @. 

Yet a fraudulent deed was not void by the common law againſt 
him, who had a younger title. R. 3 Co. 83. a. 

But now, without queſtion, every gift, grant, &7:. being frau- 
dulent ſhall be void, as to creditors, c. whether they claim by 
a younger, or by an elder title. ' | 

As, if a man, being in debt, conveys his goods to another, 
and takes the profits. Dy. 295. 

If a man before his death bargains and ſells all his horſes to 
another, without a conſideration, to defraud the lord of his he- 
riot. Dy. 351. 6. 

If a man, indicted for recuſancy, conveys his leaſes and geods 
to others, upon feigned conſiderations, to defeat the king of his 
forfeiture, and then flies over ſea, R. 3 Co. 82. a. 

And the word, forfeiture, in fl. 13 El. 5. ſhall be extended to 


every thing which may be forfeited to the king, or to a ſubjecl. 


R. 3 Co. 82. 6. 

If A. makes a feoffment to avoid a formedon, Ec. againſt him, 
and then pleads non-tenure. X. Cro. El. 233. 

And a deed has the enſigns and marks of fraud, if it be com- 
prized in general terms: As, if he grants all his goods and chat- 
tels generally without exception. &. 3 Co. 81. a. 

If it be made in a ſecret and clandeſtine manner. R. 3 G. 
81. a. 6 Co. 72. a. 

If it be pending an action, indictment, Cc. 3 Co. 81. 4. 

It it be accompanied with unuſual clauſes : As, if the deed ex · 
preſſes, that it was made honeſtly and bond fide, c. Bid. 

Or, has the colour of payment of debts; when none were 
paid, and the poſſeſſion continues with the bargainor. 6 Co. 72. 4. 

90, if it be upon an expreſs truſt, 3 Co. 81. be Or 

' 
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Or, if a truſt be implied: as, if after the gift, bargain, Ce. 

te vendor continues in poſſeſſion, and takes the profits, &c, 
81. 4. | 

- the grant be without any conſideration. 3 Co. 8 f. 5. | 

If the grant be for affection, or in conſideration of blood, or 
nature. Did. 

Or, to a ſon, couſin, or other relation. Bid. 

if a bargain, &c. of goods be attended with marks of fraud, it 
ſhall be void, tho' it was made upon good and valuable conſide- 
ration : As, if A. conveys all his goods and chattels to a real cre- 
litor for ſatisfaction of his debt, and afterwards continues in 

ſſeſfion, c. R. 3 Co. 80. 5. *2 Term Rep. 587.8 

280, the purchaſe of a debtor's goods, with the knowledge of 
a ſequeſtration by chancery, or of a judgment and execution, 
though for a valuable conſideration, is void. Cowp. 434. 

*If the vendee continue in poſſeſſion, and appear as the vile 
owner, this is evidence of fraud. Id. ibid.* 

280, is the circumſtance of a man's being indebted at the time 
of his making a voluntary conveyance. Id. ibid.“ 

But theſe are not concluſive ; the queſtion may ſtill remain 
whether the conveyance was bond fide. Therefore, where A. 
being indebted, in conſideration of marriage, and of 10,000/. his 


wife's portion, which was ſuppoſed to be more than the amount 


of his debts at that time, along with his real eſtate, which was 
thought not to be an adequate ſettlement, conveyed likewiſe his 
beyſbold gards, in truſt for himſelf for life, remainder to his wife 
for life, remainder to his firſt, &c. fon in ſtrict ſettlement, The 
lady being a ward of chancery, the ſettlement was approved of 
by the maſter, and the goods enumerated in a ſchedule, A. 
after marriage continued in poſſeſſion of the goods: it was held 
that this conveyance was good even as againſt creditors at the 
time of the ſettlement, Coup. '432.* | 

So, if A. indebted to ſeveral perſons, conveys all his goods to 
one in ſatisfaction of his debt, upon agreement, that he will deal 
favourably with him; for tho' it be a good conſideration, it is 
not bond fide, K. 3 Co. 81. a. 

If a man be party or privy to a fraudulent grant, &c. an infor- 
mation hes againſt him upon the /f. 13 EI. 5. 3 Co. 80. 6. 

Or an action of debt for ſo much as is the value of the goods, 
by qui tam, &c. Dy. 35 1. 6. 

And, if to defraud of an heriot, &c. a fraudulent deed be 
made of twenty horſes; an action lies for ſo much as was the 
nue of all the horſes contained in the grant. Per 2 F. Mando. 
ant. Dy. 35 1. b. 

If a fraudulent gift, grant, &c, be made, it ſhall be abſolutely 
wid as to creditors, 

But it is not void as to the party, his executor, or adminiſtra» 
tor: and therefore, the adminiſtrator, to covenant for delivery 
of goods ſold by fraud to B. and covenanted to be delivered at 
the death of the covenantor, cannot plead the H. 13 El. 5. - 

t 
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that the ſale was to defraud creditors. R. Yet. 196, 

2 Cro. 271. By 
But a gift, bargain, Sc. ſhall not be fraudulent, if it be made 

bond fide and upon valuable conſideration. Vide pg, (B. 4.) 


(B. 3.) And a fraudulent Feoffment, c. 
So by the F. 50 Ed. 3. quod vide ante, (B. 2.) A feoffmen 


found to be by colluſion to avoid execution, ſhall be void. 

And by the ff. 13 El. 5. Every feoffment, grant, conveyance, 
Sc. of lands or tenements, or any profit or charge out of them, 
as of rent, common, c. made to defraud creditors, or other; 
of their juſt actions, ſuits, debts, damages, penalties, forfeiture, 
heriots, mortuaries, reliefs, ſhall be void as to all perſons who 
might ſo be defrauded, their heirs, ſucceſſors, executors, admi. 
niſtrators, or aſſigns. | 

So, by the /. 27 El. 4. Every conveyance, grant, charge, 
eſtate, incumbrance, or limitation of uſe, of, or out of lands or 
tencments, made to defraud any who hath or ſhall purchaſe in 
fee, for lives, or years, the ſame lands, or any part of them, 
or any rent, &c. out of them, ſhall as to ſuch purchaſer for mo- 
ney or other good conſideration, and all claiming, by, from, or 
under him, be void. 

And every conveyance, &c. with any clauſe of revocation, Cs. 
ſhall be void as to any, who ſhall after purchafe for money cr 
other good conſideration (the firſt conveyance not revoked) and 
all claiming by, from, or under them. 

And any, party or privy to ſuch fraudulent conveyance, who 
puts the ſame in ure, as true and made bond fide or on good con- 
ſideration, to the prejudice of ſuch purchaſer, ſhall forfeit one 
year's value of ſuch lands; a moiety to the queen, a moiety to 
the party grieved. 

Provided not to extend to any conveyance, charge, c. made 
on good conſideration, and bond fide. | | 

And therefore, every feoffment, &c. made to defraud creditors, 
Sc. ſhall be void. Vide Fraudulent Gift, &c. ante, (B. 2.) 

So every conveyance, Sc. to defraud a purchaſer, is void 2s to 
him, &c.—Wiho ſhall be a purchaſer, vide in Chancery, (4 J. 2.) 

So, if tenant for life commits a forfeiture, to the intent that 
the reverſioner ſhall enter; a purchaſer ſhall avoid it, as well as 
a conveyance. Per Hale, 1 Vent. 257. 

Every voluntary conveyance primd facie ſhall be fraudulent as 
to a purchaſer. Adm. 1 Sid. 133. 1 Vent. 194. R. Ci. Ch. 
100, 217. Per Hale, 2 Lev. 147. 

Tho! it be for advancement of his blood, for natural affection, 
Wc. 

Tho” it be in conſideration of a marriage had, where there 
was no precedent agreement for it. Ci. Ch. 99. Vide inis. 


Vide peſt, (B. 4.) 


So a ſecret leaſe, Sc. ſhall be fraudulent, 6 Co. 72. 


* 


S OVI N. 


80 2 conveyance upon colour of a good conſideration, is frau- 
dulent, where it is only colourable: As, if a man aſſigns a 
leaſe to an infant for payment of debts, which are not paid. R, 

Co. 72. | 
: If 15 conveys to his daughter, &c. for her proviſion in mar- 
riage, and ſhe does not marry. N. 1 Sid. 133. 

Or conveys to truſtees to the uſe of himſelf for life, with power 
to make a mortgage, and then in truſt to ſell for payment of his 
debts. R. 2 Ver. 5 10. 

If tenant in tail conveys to truſtees by ſine upon truſt to pay 
debts with power to make leaſes with rent or without rent, for 
any time, and afterwards continues in poſſeſſion; for the power 
of leaſing, and the continuance in poſſeſſion, are marks of fraud. 
R. 2 Leu. 147. , 

So if there was an agreement before marriage to make a ſettle- 
ment, and he after marriage makes a ſettlement for other purpoſes, 
R. 2 Lev. 147. 

If the agreement was only for a jointure to the wife, and the 
ſettlement goes to the iſſue of the marriage, it will be fraudulent 
for ſo much. 1 Ver. 285, 6. 

If the agreement was upon the marriage of B. his fon, and 
after a limitation to B. for life, he limits in remainder to another 
ſon; the remainder will be fraudulent as to a purchaſer, R. 
Lane 22. 

[But if A. ſeiſed in fee has a mother who has annuity ifſuing 
out of the whole lands, and two brothers B. and C. and the mo- 
ther previous to A.'s marriage, conſents to part with her ſecurity 
on the whole lands, and to take it on part of the lands; and A. 
and mother join in fine, and then in conſideration of ſaid grant 
and releaſe, and of marriage and portion, conveys to truſtees to 
pay annuity out of part, then the whole lands to the uſe of A. for 
life, remainder to preſerve, Cc. remainder to firſt and other ſons, 
remainder to B. and C. ſucceſſively in tail-male, remainder to the 
daughters of A. remainder to A. in ſee; the mother's conſent to 
change her ſecurity is a good conſideration for A. to make 
this ſettlement on B. and C. Nee v. Mition, M. 8 G. 3. 
2 Wilſ. 356. 

So a conveyance with a clauſe of revocation will be 
fraudulent as to a purchaſer, though the power of revoca- 
tion be future, wiz. after the death of B. c. and the ſtatute 
ſpeaks only of a preſent power. R. 3 Co. 82. b. Me. 618, 
Bridg. 23. ; 

So if the power of revocation is to be exerciſed with the aſſent 
of another. 3 Co. 82. b. Bridg. 23. 

Or to be executed by another. 

So if the power be reſerved by the recoveror, and not by him 
to whoſe uſe the recovery was. X. Ms. 616. 

So a conveyance, with a power of revocation, will be fraudu- 
ent tho made in conſideration of marriage, Sc. Lane 22. 

50 it will be void as to the conuſee of a ſtatute, or 
Wy who has a charge out of, or upon the land, as well 

as 
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as to a purchaſer, or grantee, &c. of the land itſelf, þ 
Bridg. 22. | : 

So if a conveyance be with a clauſe of revocation, and after. 
wards the power be extinguiſhed by fine, feoffment, &c. to the 
intent to defraud a purchafer ; the fine, feoffment, &c, ſhall be 
void as to him, for a conveyance with a power of revocation i; 
in the ſame degree as a conveyance by fraud. R. 3 C 83. ,, 
Mo. 618. 

If a father makes a fraudulent leaſe, &c. and the ſon ſells the 
eſtate, the purchaſer ſhall avoid it. R. 6 Co. 72. 6. 

Though the ſon did not know of the fraudulent conveyance, 
6 Co. 72. ö. 

A fraudulent conveyance ſhall be void as to a purchaſer though 
he had notice of it before his purchaſe. R. 5 Co. 60. 5. 0. 
2 Lev. 105. 


(B. 4.) What ſhall not be fraudulent. 


But a conveyance ſhall not be fraudulent, if it be made upon 
good conſideration, tho? it was concealed, or ſecretly made, R. 
2 Cro. 158, 455. R. 1 Vent. 194. 

So if it was concealed in the time of the civil war, for fear of 2 
ſequeſtration. R. 1 Sid. 134. 

So a leaſe made by him who has a power of revocation, ſhall 


not be fraudulent, tho? there be no conſideration, except the rent 


reſerved. R. 2 Cre. 181. ; 
So a conveyance upon a good conſideration is not fraudulent, 


though it was not for money: As if it be upon conſideration of a 


marriage to be had. Vid. Cowp. 705, 708.“ 

So if it be made after marriage, in purſuance of articles, &. 
before marriage. R. 2 Civ. 158, 455. K. 1 Vent. 194. Vide 
ante, (B. 3.) 

Or, in purſuance of an agreement by pars! before marriage, 
2 Cro. 158, 455. 1 Vent. 194. | 

Tho? it be provided, that it ſhall be void upon ſettlement of 
another jointure on his wife, and ſo in ſome ſort is determinable 
at his pleaſure. R. 2 Cro. 455, 

Or if it be with a clauſe of revocation, with the conſent of four 
truſtees for the wife; for the ſettlement, being upon good conſi- 
deration, and not determinable at his pleaſure, or of any in truſt 
for him, is good. R. 2 Jon. 94. 

So if huſband and wife join in the alienation of land, limited 
to them and the heirs of their bodies by marriage ſettlement, and 
the ſame day the huſband ſettles lands of greater value to the ſame 


| uſes; the ſecond ſettlement is not fraudulent as to a purchaſer of 


the ſame land, though it does not appear to be purſuant to the 
marriage agreement; for it ſhall be intended the wife would 
not otherwiſe have joined in the alienation of her jointure. R. 


2 Lev. Is 
a 50 
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80 if the huſband, upon ſuch alienation, undertakes to give to 
the wife, at his death, 4004. and afterwards gives an obligation 
to ſuch intent. R. 2 Lev. 148. 

80 a ſettlement upon marriage, with a proviſo to charge land 
with 2000 J. is not void as to a purchaſer ; tho? it was voluntary 
as to ſuch proviſo. R. 1 Lev. 151. 

80 if a conveyance, in its commencement voluntary or covin- 
ous, becomes afterwards ſettled upon a good conſideration, it ſhall 
not be avoided, as fraudulent, by a ſubſequent purchaſer : As if a 
man conveys to his daughter, as a proviſion for her when ſhe ſhall 
marry, and upon proſpect of this ſettlement, ſhe marries, and 
then the father ſells for a valuable conſideration z the pur- 
- chaſer ſhall not avoid the ſettlement upon the daughter. R. 
1 Sid. 133, 4. 

So if a man makes a covinous ſettlement upon his ſon, who 
ſells for a valuable conſideration, and afterwards the father ſells to 
another for money; his purchaſer ſhall not avoid the ſettlement 
by the ſon. N. 1 Sid. 134. 

So if a voluntary leaſe be aſſigned for a valuable conſideration, 
the purchaſer of the inheritance after the aſſignment, ſhall not 
avoid it. R. 3 Lev. 388. Skin. 423. 

$o a voluntary ſettlement by a father, ſhall not be avoided by a 
purchaſer from the fon. 1 Ver. 46. 

So if the conſideration extends only to an eſtate tail; a remain- 
der afterwards, though without good confideration, is not frau- 
dulent; for a remainder after an eſtate which may be perpetual, 
ſhall not be ſuppoſed made for defrauding creditors. X. 
2 Lev. 105, : 

So a ſettlement after marriage, in conſideration of the wife's 
joining in the alienation of her jointure, ſhall not be fraudulent as 
to the iſſue, tho' the huſband might have barred them without his 
wife. R. 2 Lev. 71. 

90 a voluntary conveyance ſhall not be taken to be fraudulent, 
a5 to a purchaſer upon a conſideration of nature, or blood, Sc. for 
the words in the ff. 27 El. for money or other good conſideration, are 
tentamount to the words, or other valuable conſideration. R. 
3 Go. 83, 

And therefore, if a man for advancement of his heirs male to 
be begotten, upon the body of his wife, covenants to levy a fine 
to the uſe of himſelf for life, and afterwards to his eldeſt iſſue male 
won the body, &c. and afterwards, to defeat that covenant, makes 
a fraudulent leaſe, and then levies the fine; tho? the eldeſt iſſue be 
a purchaſer bong fide, he ſhall not avoid the leaſe. R. 3 Co. 83. 6. 
Cv. EL. 444. 

Or covenants to ſtand ſeiſed to the uſe of his ſon, nephew, Oc. 
R. M. 602. 1 

90 if a man makes a ſettlement after marriage, upon his wife 
for her jointure, without a precedent agreement, the wife 
ſhall not avoid a fraudulent conveyance made before. R. Cro. 


4. 445. 
80 
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So if a leafe be made bond fide, but without a fine given, gy 
rent reſerved ; the leflee ſhall not avoid a fraudulent COuveyance 


made before. R. 3 Co. 83. a. 
So if a man, by impoſition of the vendee, ſells to him at an 


under- value; he ſhall not avoid a voluntary ſettlement made 
the vendor before by advice of friends: For the ſtatute does not 
extend to a purchaſer by indirect means. 3 Co. 83. ö. Cy, 


El. 445» p 
So if a purchaſer upon conſideration of nature, or blood, after. 


wards ſells upon a valuable conſideration ; the vendee ſhall not 
avoid a voluntary ſettlement made prior to the ſettlement on hi 
vendor. R. No. 602. R. Ray. 25s 


Vide Fraud in Title Ghancery, (3 F. 1, 2.—3 M. 1, &c.—3 N. 1. 
4 D. 3.—4 H. 4.—4 L. 1.—4 O. 2.) 


ES TT HCHIL 


King's Councll. 
Vide Rey, (E. 1, &c.) 


Preſident of the Council. 
Vide Ray, (E. 2.) 


Pzivy Council. 
Tide Roy, (E. 2, &c.) Parliament, (L. 30.) 


Common Council. 
Vide Franchiſes, (F. 25.) — London, (F.) 


U. 


Jide Abatement, (G. 1, &c.)— Accompt, (E. 2.) —Actian upen tit 
Caſe, (C. 2.) Action upon the Caſe upon Aſſumpſit, (H. 2, 
&c.) Action upon the Caſe for a Conſpiracy, (C. 2, &.) — Adi 
on upon the Caſe for a Deceipt, (F. 2, 3.) —Actian upon the Ciſt 
for Defamation, (G. 1, &c.) Action upn the Caſe for a Di 
ſurbuuce, (B. 1.)— Action upon the Caſe for Negligence, (B. 1— 
C. 2.) Action upon the Caſe for a Nuſance, (E. 1.) Addun 
upon the Caſe upon Trover, (G. 1, &c.)— tmendment, (L. 1, 2 
Anmuity, (E.)— Appeal, (G. 6. )J—Atterney, (B. 21.) —Audila 
werela, (E. 6.) — Charter, (B. 2.) - Courts, (P. g9.)—Drat, 
(C. 4. —Pleader, (C. 1, &c.)— F. 6, 7, 12.—M. 1.—8. 24 


43.—I. 3.—2 L. 1.—2 8. 16.—2 V. 2.—ü—2 W. To &c)* 
2 X. 2. 


CO UN T F. 185 


2 = 2.—2 1. 2.—2 Z. 1.—3 A. 5.—3 E. 2.—3 F. 2.— 
3 J.3.—3 K. 10.—3 M. 3.—3 N. 3.—3. O. 2.— and ether 
places in the ſame title.) Prohibition, (I.) — Quare Impedit, 
(B. 2.) Houcher, (E.) | 
COUNTERFEITIN G. 


Vide Forgery. 


Counterfeiting the Ezeat oz Pzivy Seal. 
Vide Fuſlices, (K. 6.) 


Counterfeiting Money. 
Vide Jiſſtices, (K. 7.) 


COUNTER MAN D. 


Countermand of a Till. 
Vide Deviſe, (F. 1, 2.) 


Countermand of an Authozity. 
Fide Attorney, (B. 9. &c.—C. 8, &c.) | 


COUNTERPLEA, 
Vide Vaucher, (B. 1, 2.) 


CO VN L210 


(A) County. 


HE kingdom was divided into counties before the time of 
king Alfred. Co. L. 168. a. 2 Inſt. 71. | 
But others aver, that the diviſion ofthe kingdom into counties, 
and of the county into hundreds, and of the hundred into tithings, 
vas originally made by king Alfred. 
The county, by the Saxons, was called the ſhire, from Schiram, 
pertir;, Co. L. 168. as 
The king by his patent may make à county, or erect any part 
* 2 county into a county by itſelf, Poph, 17. 
80 
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So in the erection of a town into a county he may reſerys , 
| privilege, &c. which the county out of which it is taken, had 

there before: As to hold courts, aſſizes, gaol-delivery there, . 
Poph. 17. 1 And. 292. 

The courts of We/tminfer judicially take notice of every county, 
2 Sal. 266. 

As to councy palatine, Vide Franchiſes, (D. 1, &c.)———4jat. 
ment, (D. 2.) 

As to Wales, Vide Wales, (A. 3.) 


(B) Sheriff. 
(B. 1 0 How conſtituted. 


T HE earl had antiently the government of the county, C.. 
L. 168. a. Dav. 60. a. 

And now the ſheriff is the principal officer there under the king, 
Co. L. 168. a. | | 


Who was an officer before the conqueſt. 3 Co. Pref. 2. 5. 
Antiently the ſheriff was choſen, as the coroner is, by the e 
county. 2 Int. 174, 558. By Art. ſup. Chart. 28 Ed. 1. 8. 0 


By the /f. of Linc. 9 Ed. 2. ſheriffs ſhall be aſſigned by the 
chancellor, treaſurer, barons of the exchequer, and juſtices; or, 
in abſence of the chancellor, by the treaſurer, barons and juſ- 
Uces, 

By the . 14 Ed. 3. 7. By the chancellor, treaſurer, chief ba- 
ron, and two chief juſtices yearly, the morrow after A, Sault at 7 

Wide ſt. 12 the Exchequer.® | 1 
Tc: And the king ought regularly to name one of the three perſons 5 
preſented to him according to the ſtatute, Certified by the tus ö 
chief fuſtices, with the agreement of the other juſtices, 34 H. 6. 

2 Inft. 559 5 
But it is not of neceſſity, that the king appoint one of the three 


preſented to him. Semb. 2 Inft. 559. | p 
So the day for nominating ſheriffs may be adjourned by the 

king to a time after the morrow of All Sauls. Cro. Car. 13. R. hi 

_ Cre. Car. 595. * * 
Fe So 8 king may appoint without ſuch aſſembly. R. 

215. b, 10 

The king by letters patent conſtitutes him, whom he will hare, ra 

to be ſheriff Cromp. Off. of Sheriff 183. ca 


And other letters patent are directed to all archbiſhops, 85 
biſhops, dukes, earls, barons, knights, and others within 
the county, to be aiding and attending upon the ſheriff, his 


Did. ; f 

But by the /. 3 Geo. 1. 15. If a ſheriff die before his yea fr 
ends, or be ſuperſeded ; his under-ſheriff ſhall continue in his pri 
office, and execute the fame in all things in the name of the elc 


ſheriff deceaſed, and ſhall be anſwerable for the ſame in all le- 1 
ſpecs, & Co : . 


E00 Un 


(B. 2.) For what Time, 
Antiently, a ſheriff might be conſtituted for life, tor years, or 


ut by the /. 14 Ad. 3. 7. 28 Ed. 3. 7. $2 Ed. 3. 9. No ſlie- 
tif ſnall continue in His office above ong year, 

And by the ff. 23 H. 6. 8. (which confirms the foriner ſta- 
tutes) If any theritt, under-ſheriſf, Fc. occupy his office comrary 
to the efect of the ſaid ſtatutes, (except under-{heriffs and all 
other officers in Louden, and ſheriſts in counties that have an 
cſtate of inhcritance or freehold in their office) he ſhall forfeit 
200 J. yearly; as long as he ſo occupies : And a pardon of ſuch oſ- 
fonce or forfeiture ſhall be void. > 

And all patents of the ſaid office for years; for life, in fee, or 
tail, ſhall be void. | 

And therefore, the comniſſion to the ſheriff ſays, commiſimus 
A. cam u, Ec. cuſtediend” quamaiu nebis placuerit, Crompt. Off 

F Sheriff. + BN 's 7 
115 5 the . 12 Ed. 4. 1. & 17 Kd 4. 6. A ſheriff may ex- 
ecut2 and return writs, and do any thing belonging to his ollice, 
during Michaelimas and Hilary terms, unleſs he be duly diſcharged, 
without incvrring tke-penalty of the ſaid /f. 23 H. G. 8. 


n. 3.) How diſcharged: 


Aſter 4 new ſheriff is appointed, a writ ſhall be directed to the 
old ſheriff, commanding him quad comitat” tina cum rotulis, brevis 
bus, menyorandis, & ommbus oliis ad officium vic. com. pred. Hpectan. 
fer indentur int te Ef prefat” MV. conficiend” liberet. Cromp. OF. of 
Serif 183. 8. Dy 35 5 g. | 

And after ſuch writ delivered to the old ſheriff, his authority 
ceales. | 
So if it be delivered to the under-ſheriff in the county- court. 
Per 2 J. Dy. 35 5. . Dub. Cromp. Off. of Sheraff 187; b. 

And if the under- ſheriff, after the delivery ot the diſcharge to 
his ſhenff, does execution, though he did not know it, it ſhiall be 
wid. Per 2 J. Dy. 355% a. in marg. ; 

After the writ to the ſheriff for his diſcharge, he ought to deli- 
er to the new ſheriff, by indenture with a ſchedule, all writs and 
rl} in his cuſtody, and all prifonecs by their names, and the 
4 ſor which they were committed to him. Cramp. Of. of 

r. 183. 6. : : 3 I 
[Aſſignment of priſoners by under<ſheriff to the ſucceeding 
high-ſheriff is good without indenture. Barnes 367. ] 

And if he does not meation any Execution in the ſchedule, or 
fre notice of it to the new ſheriff by pars, when he delivers a 
primer to him for another cauſe, and the priſoner afterwards 
"1933 an action lies for the eſcape againit the old ſheriff. R. 
. O88, 9. 2 Le 54. 
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So a writ of ſuperſedeas, though it be not returnable, . 
i Med. 222. 2 Med. 217. 

And an action upon the caſe lies againſt him, if he does not 
deliver it. R. 1 Mod. 222. 

But an execution by the ſheriff before notice of his diſcharge 
tho' a new ſheriff be appointed, ſhall be lawful, R. Dy, 3; ß. : 
in marg. R. Cro. El. 440. R. Mo. 364, 186. 

So the holding of a county court. C. EI. 12. 

So if a barony, or other dignity, deſcends to the ſheriff, he j; 
not diſcharged ; but he continues ſheriff during the will of the 
king. R. Cro. El. 12. | 

Tho' the dignity deſcends in the time of parliament, fo that he 
vught to attend parliament as a peer. Cv. #1, 12. 

As to the oath, duty, and office of a ſheriit, Vide Viſceunt, 


(C) County Court. 
(C. 1.) The Stile, Sc. The Sheriff's Court. 


H E ſheriſf has two courts within his county: The tout, 
formerly the fo/bmrte, for criminal cauits, (de quo vide 
Leet, (A.) and the /eireme, or county court. 2 '/»f, 6g, 
Dav. 60. a. 
The ſtile of the county court is, Jie fo curia prima comit 4, 
B. vic. com. pred. tent, apud D. Sc. 4 Inf. 266. 2 
And therefore, the county court is the court of the ſheri#, R, 
4 C2. 33. 
A writ of 7 y/ticies, Sc. is directed to the ſheriff; for it is hi: 
court. 6 Co. 11. 6. | 
And therefore, the ſheriff alone may name the county clerk; 
for it is incident to his office. R. 4 Co. 33. 
And if the king by patent conſtitutes à county-clerk before the 
theriff hlimſelf has his patent; yet the grant of the king ſhall be 
void. K. 4 Co. 33. HIilton. 


(C. 2.) Who ſhall be Judge there. 


Fhe county court is a court baron and not a court of record, in 
which the luitors are judges, and not the ſheriſt. R. 6 C3, 11, % 
Per Chote and Litt. Cateſby cant. 6 Hd. 4. 3. b. 

Tho' the plea be there by ;y/fticies, Sc. 6 Cor 11. b. 

Or, in admeaſurement of dower, replevin, Cc. Por Lit, 
7 Ed. 4. 23. a. 

In theſe cafes, the ſheriff or his bailiſſs are only miniſters 
6 Hi. 4. Z. b. 

And therefore, upon a judgment in the county court, a wit of 
falic juegment lies, and not error. 6 C. 11. 6, 

Though the judgment be givea there upon a juficiers K. 
2 Leb. 34, 210. 21 H. 6. 34. 

- Put in re- diſſeiſin the ſheriff is judge, and the proceedings 27 
of record, upon which error lies, 6 Co, 11. be Jide AI 
(F. 1, &c.) 2 . 
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$6 if a plea be there by juficier, the ſheriff ought to be there in 
merſon, and cannot make a deputy: For if he does, the proceed- 
ings will be ceram non judice, and void. R. 2 Lev. 34, 210, 

Yet if the court is alledged to be held before the ſheriff, it 


feems to be well. 21 H. 6.34. > 
80 in the tourn the theriff is judge. 6 Co. 12. 4. 


(C. 3.) When it ſhall be held. 


By f. M. Ch. 9 H. 3. 35. Nullus comitat” teneatur niſi de menſe 
*n menſem, & ubi major terminus eſſe ſolebat, major fiet; which was 
an afhrmance of the common law, 2 fl. 70. | 

And by the ff. 2 & 3 £4. 6. 25. No county court ſhall be 
deferred longer than from month to month, and ſo be kept every 
month, 5 n 

And the computation ſhall be by lunar months. 2 Inf. 71. 
File Ann, (Bc)  _ --. 

All county courts Held for the county of York, or any other 
county courts that uſed to be held on Aſouday, ſhall be called and 
begun oh T/edrigfday, and not otherwiſe. 7 & 8 . 3. c. 25. 


þ 9.0 
(C. 4.) At what Place. 


A county court may be held at any place within the county, if 
it be not appointed by ſtatute in a place certain. A: 

The county court for Siſex ſhall be kept alternately at Chicheſter 
and 'L-1vet, 19 H. 7. c. 24 A 
he county court of Northumberland ſhall be kept only in the 
town or caſtle of Alntvick, 2 & 3 Bd. 6. c. 25. J 3.“ 


(C. z.) The Jariſdiction of the County Court. 


The county court may hold plea by jufticies of any value, (5. 5.) 
wore 40 f. for it is in the nature of a commiſſion. 2 nf. 312.5 4 


+112. 266. Tho' the value be 100 J. 21 H. 6. 34. 

As in debt, detinue, treſpaſs, and other perſonal actions. 
4 Inf, 266, F. M B. 85 F. 

Tho' the treſpaſs be vi et armit. 2 Iuſt. 31. 

In annuity, 4 1. 266. 5 

Dower, wide nibil habet, and guarentins habens. 
So in divers real actions the ſheriff may hold plea EV iicicc: 
As, in admeaſurement of dower, or paſture. 4 1. 265. 
2 Infl. 312; 

In a writ of »:e/ne, of ctiſtoms and ſervices: 4 Inſt. 266. 

In a quad permittat, nuſance, c. 4 1. 266. Vide quod 
fernittars (D; I.) 

In ratiznab, divifes, and curid claudendd. 4 Inſt. 266. 

In cn ad molendinum. Ibid; 

nieht patent, or right of ward. 0 
Us In 
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COUNT Y. 


In nativs kabendo. 2 Infl. 312. 
In plegiis acquietandis. 


So in debt tor tithes.. Dub. 1 Lev. 253. 


So the county court ſhall hold plea in an appeal of robbers 
rape, or other telony. Vide Appeal, (F.) De 6 


So the county court may hold plea by writ of replerin of any 
value; for the writ is in nature of a commiſſion. 2 I. 312. 
Vide Pleader, (3 K. 1, &c.) 

So in an homine replegiand>. 

So a writ of re-caption may be ſued in the county court before 
the ſheriff and coroners. 


Vide paſt, (C. 8.) 


S9 the county court holds plea by plaint in debt, detinue, or 
other perſonal action (not being vi & armis) under the value of 
40. 2 I. 312. 4 Inſt. 266. 

So if the debt was originally above 4o f. if the plaintiff by his 
declaration acknowledges the reccipt of ſo much as reduces the 
debt under 40. 

Zo it may hold plea by plaint of treſpaſs, if it be not vi & arm 
As of a battery. 2 Ii. 312. 

90 by the /f. of Marlb. 52 H. 3. 21. The county court mar 
hold plea by plaint in replevin, tho' the cattle are of the value of 
20/. 2 Jnft. 139, 312. ide Pleader, (3 K. 2.) 

But the county court cannot hold plea by plaint, in debt, deti. 
nue, or other perſonal action, of the value of 40. or above: 
For placita de debits aut catallis que ſummam 40 s. attingunt ant n- 
cedunt fine brevi domini regis placitari non debent. 2 Inſt. 317. 
4 Inft. 265. Vide Copyhold, (R. 14.)—Courts, (B. 3.) 

And it ought to appear in the declaration to be under 40 . for 
if he counts to more, tho' the verdict finds leſs, he ſhall not have 
judgment. 2 It. 312, or if he has judgment, it thall be rererſ- 
ed. R. 2 Med. 206. 

Neither can he divide a debt, and by ſeveral plaints demard 
under 405. in each. 2 Inf. 312. 1 

Nor can he join ſeveral debts in the ſame plaint, if they all 
amount to 405. though each ſeverally be under that value. E. 
1 Vent. 65, 73. 

Nor can he acknowledge ſatisfaction of part, falſely, to reduce 
the debt under 407. R. Pal. 564. 

So the county court cannot hold plea 2 F armis; for then a 
fine is due to the king, which cannot he aſleſſed in a court not of 
record; and therefore, it ſhall not hold plea by plaint aud treſpais 
vi & armis. 2 Ii. 311. 4 List. 266. ; 

Nor of wounds and mayhem. 2 Inſt, 312. 

Nor for deceit or maintenance. 


Or forging of a falſe deeds. 


EO r 


80 it ſhall not hold plea in account againſt any, as receiver, 
mo' it be under 409. for the ſheriff cannot aſſign auditors, who 
are judges of record. 2 1. 380. 

Nor for debt upon a record cr ſpecialty. 

So it cannot hold plea, by plaint, concerning freehold, 

Nor in dower. 2 Lev. 123. | 

And therefore, if a man in a plaint in rep/evin, juſtifies, avows, 
or makes conuſance as in the freehold of B. the juriſdiction of 
the county court is ouſted. 3 Let. 196, 204. 

So it cannot hold plea of charters for land of frechold or inhe- 
ritances 2 Ii. 311. | 

Or in an homine replegiande, where any one is committed for 
the death of a man, by command of the king, or of the jultices, 
or for the foreſt. 2 Inf. 186, 7. | 

If the county court holds plea where it has no juriſdiction, 
the proceeding is coram nom fudice, and void, and treſpaſs 
lies againſt any, who act under the proceſs of the court. 
3 Lev. 203. | 

And if freehold, or other plea, which ouſts the juriſ- 
action, be pleaded, all the ſubſequent proceedings are void, X. 
7 Lev, 204, | 

And a ſuper/edras may be granted to ſuch proceſs, F. N. 
B. 239. D. H. 


Erery reſiant within the county ought to do ſuit at the county 


court. 
And for default of appearance when ſummoned, he ſhall be 


amerced, 
So he may have land by the tenure of doing ſuit at the county 


court, 
Vle Diſmes, (M. 5.) 
{C. 9.) Proceſs. 


Proceſs in the county court ſhall be by ſummons, attachment 
ad diſtreſs infinite in ail perlonal actions by plaint or ju/ficics, 
acept in treſpaſs. 

In treſpaſs, it ſhall be by attachment and diſtreſs in- 
lnite, | 

And the ſheriff may by his precept award ſummons of the de- 
kndant by his goods, returnable in two or three days at his diſ- 
action. 4 Liſt. 266. | 
LAG the ſummons may iſſue two or three days before the cout: 

And fhali be directed to a bailiff. Did. 

And the ſheriff ſhall make the precept in his own --- 
tle ſuitors are judges. R. 3 Leu. 203. 

And it hall be to the ſheriſf's bailiifs £m 14 foetal bail 
ew, Id. 1413. 

U > 
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(C. 10.) 


Judicial 


 *he trial ſhall be by wager of law, or examination of wit- 


CO UNT T. 


If the defendant does not appear upon ſummons, an attach. 
ment ſhall go againſt him, (and in treſpaſs it is the firſt proceſs) 
directed to a bailiff quad fen per vad & ſalv. pleg*, tc, Pi, 
Proceſs, (D. 6.) 7 ; Bel 

Upon, which the bailiff attaches him by pledges, or hi, 

oods. | 
8 Or it is ſufficient, that he warns him to appear, if he be te. 
turned warned. i a 1 
The bailiff ſhall keep the goods attached till the next court, 
and if the defendant then makes default, they are forfeited, Yu, 
Proceſs, (D. 6, 7.) | 5 a FO og 

If the defendant does not appear. upon the attachment, a dj. 
rringas ſhall go, by which the bailiff ſhall diſtrain the goods of the 
defendant, and keep them till he appears; and if he makes de- 
fault, they are forfeited. Hide Preceſs, (D. 6, 7.) | 

And ip diftringes in infinitum till the defendant appears, 

But a capias does not he in the county court. 


= 


After judgment, proceſs for damages and coſts ſhall be made 
by levari facias. | 

But a levari facias out of the county court ought to 
be de bonis & catallts only, and not de terris & catallis, Sen, 
Lut. 1413. N 
And the goods taken ſhall not be ſold without a cuſtom alledg. 
. nos TOY TOS 

Vide Cepyhreid, (R. 18.) 


(C. 11 .) Tral. 


by preſcription, it may be in a ſuit by plaint. 

Zut, without a preſcription for it, in a ſuit by plaint, 
neſſes. | 

[Statute 23 C. 2. c. 33. impowers county clerk, and ſuitors in 
county court of Middleſex, to determine any plaint under 40 5. in 
2 {:mmary way, and regulates the time of holding, and otic 
mathods of proceeding. oe ENT | 

(C. 12.). Plaint, 
Every plaint ought to be entred in writing /edente curid. 
And the plaintiff muſt be preſent in perſon, or by *. 


tOrneye 


And ſhall-ficd pledges. Jide Pleader, (3 K. 5 


(C. 13.) Execution, 


After judgment, execution ſhall be done, and the damages and 
3 levied (if the cuſtom allows it) by a /evari facic;, I ids anit 
£285 © Wh 

If 


COUNT T. 


If the cuſtom does not allow a /evar! facias ; it ſhall be only by 
tifringas, and detainer of the goods diltrained as a pledge till the 


colts and damages are ſatisfied. 


If the ſheriff delays execution, a writ de executione judicii may be 
lirefted to him out of chancery to do execution. 
And thereupon, an o/ias and pluries, and attachment againſt the 


ſheriff, | 
Foreign County. 
Vide Fuftices, (Y. 14.)—Pleader, (S. 9, 11.—3 M. z.) 


In what County an Action ſhall be ſued: 


{ide Action, (N. 1, &c.)— Aion upon the Caſe for a Conſpiracy, 
(C. 2.)—AFion vpn the Cafe for a Deceipt, (F. 2.)—Ap- 
bea (E.) 


County Clerk. 
Vide ante, (C. 1.) 


Coꝛoner in a County. 
Vide Officer, (G. 2, &c.) 


Knights of the Shire. 
Vide Parliament, (D. 5, 11.) 


Poſſe Comttatus. 
Vide Viſcount, (C. 2.) 


Vide Admiralty, (F. 2.)—Diſmes, (E. 4.) — Fuftices of Peace, 
(B. 67. - Leet, (O. 3.)—Lenden, (H.) 


C OUR T VS. 


The Court of Chancery. 
Vide Chancery. 


4 


29 


= 


3 


nnr 


The Eourts of Scotland. 
Vide Scotland, (D. 10, &c.) 


The Court ok Parliament. 
Vide Parliament. 


The Courts of County Palatine. 
Vide Franchiſes, (D. 1, &c. 9.) 


The Caurts of the Cinque Ports. 
Vids Franchifes, (E. 2.) 


The Court of Antient Demeſne. 
{ide Antient Demefae, (O. 1, Kc. 
The Court-Baron. 

Tide Copyboſd, (R. 1, &c.) 

The County Court. 
ide County, (C. I, &C. )—Di/mes, (M. 5.) 
The Cuftomary-Court. 

Vide Copyheld, (R. 2, &c.) 

The Courts in a Fozeff, 

Vide Chaſe, (R. 1, 2.) 

The Dundred-Court. 

Vide Hundred, (B.) — Diſines, (M. 5.) 
The Lad of a Panoz's Court. 


Vide C:pyhald, (P. 1.) 


The Courts in the Plantatfons. 
Vide Navigation, (G. 2.) 


7 


S o0-U R T 8. 


"© "The Court of Pye-Powders. 
3 Vide Market, (G. 1. 2. 


The Court of Commiſſioners of Sewers, 
Vide Sewers, (D.) 


The Court of the Tourn, oz Leet. 
Vide Leet. | 


(4) All Judfcature remains in the King's Courts, 


HE king has diſtributed all his power of judicature to di- 
vers courts. - 4 [nft. 70. 

And therefore, the king himſelf cannot adminiſter juſtice ex- 
cept by his juſtices. 4 1. 71. R. 12 Co. 64. 

And if any one renders himſelf to the judgment of the king, it 
i5 of no effect, if he does not render himſelf to the king's court. 
4 1. 71. 

12 king himſelf ſits in B. R. juſtice ſnall be adminiſtred by 
the judges. 4 Inſt. 73. 12 Co. 64. 


(B.) The King's Bench. 
( B. 1.) The Extent of its Juriſdiction. 


THE king's bench is held coram rege, 4 Lit. 71, 73. 

[If by the king's pardon ſecurity is directed to be given, 
cal. curia de banco neftro dirigeret, it is the king's bench, Rex v. 
Lemard, P. 6 6. Str. 302.] 

And antiently it was attendant upon the palace, or court of the 
lng, 4 Inſt. 71, 73. Mad. 539, 543. 

The jultices of B. R. have ſupreme authority. 4 inf. 73. 

And therefore, have properly juriſdiction im all hs of the 
crown; as high treaſon, felony, Sc. 4 I 71. 

In all errors in fact, or in law, upon juuzmnents by any other 
court of record in the kingdom, except the exco,uer. 4 1. 71. 
Vile Pleader, ( 3 B. 3.) 

Though the felony, &-. is committed within the king's palace; 
for the f. 33 H. 8. 12. does not take gπνπ their juriſdiction, 
R 2 Fon. 53. 

So B. R. may hold plea, by original cut of chancery, in treſ- 
pals oi & armiss 4 Inft. 71. 

So in replevin. 4 Inſt. 71. 2 1nt. 23. 

In reſcezis, forcible entry, Sc. 2 Infi. 23. 

1 In 
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The Courts of Scotland. 
Vide Scotland, (D. 10, &c.) 


The Court of Parifament. 
Vide Parliament. 


The Courts of County Palatine. 
Vide Franchiſes, (D. I, &c. 9.) 


The Caurts of the Cinque Ports. 
Lide Franchifes, (E. 2.) 


The Court of Antient Demelne. 
Jide Antient Demefne, (G. 1, &c.) 
The Court-Baron. 

Tide Copyboid, (R. 1, Kc.) 

The County Court. 

Fide County, (C. 1, &c. )—Diſmes, (M. 5.) 


The Cuſtomary-Court. 
Vide Copyheld, (R. 2, &c.) 


The Courts in a Fozeſt. 
Vide Chaſe, (R. 1, 2.) 
The Hundred Court. 
Vide Hundred, (B.) Diſines, (M. 5.) 
The Lozd of a Panoz's Court. 


Fide C:pyhald, (P. 1.) 


The Courts in the Plantatfons. 
Vide Navigation, (G. 2.) 


7 


COURT 8.5 


The Court of Ppe-Powders. 
Vide Market, (G. 1, 4.) 


The Court of Commiſſioners of Sewers, 
Vide Sewers, (D.) 


The Court of the Tourn, oz Leet. 
Vide Leet. 


(4) All Judfcature remains in the Ring's Courts, 


HE king has diſtributed all his power of judicature to di- 
vers courts. - 4 I. 70. 
And therefore, the king himſelf cannot adminiſter juſtice ex- 
cept by his juſtices. 4 I. 71. R. 12 Co. 64. | 
And if any one renders himſelf to the judgment of the king, it 
i5 of ro effect, if he does not render himſelf to the king's court. 
4 Inſt. 71. 
wh king himſelf fits in B. R. juſtice ſhall be adminiſtred by 
the judges. 4 Inſt. 73. 12 Co. 64. 


(B.) The King's Bench. 
(B. 1.) The Extent of its Juriſdiction. 


crown; as high treaſon, felony, Sc. 4 IC r. | 

In all errors in fact, or in law, upon ju«izments by any other 
court of record in the kingdom, except the exc./o1uer. 4 1. 71. 
Five Pleader, (3 B. 3.) 

Though the felony, Sc. is committed within the king's palace; 
- the F. 33 H. 8. 12. does not take 2w.y their juriſdiction, 

2 10M, . 

50 B. R. may hold plea, by original cut of chancery, in treſ- 
pals vn & armiss 4 Inft. 71. 
So in replevin. 4 Inſt. 71. 2 I 23. 
In reſceris, forcible entry, Sc. 2 Inf. 23, 
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In treſpaſs, c. v & arnis under 20 5. or of whatever value 
R. 3 Mod. 275. Carth, log. ; 
Bo in ejectment, and al! actions vi & arms. 2 Inf, 23. 

So in guare impedit by the king, though it be not vi & arm. 
4 inſt. 71. 

And in every other action brought by the king. 2 Inf. 33. 
2 Rol. 157. J. 5. 

50 B. &. may hold plea hy bill, in debt, detinne, covenant, of. 
ſumpjit, account, and all perſonal actions, where the plaintif has 
privilege as an officer, or clerk of the court. 4 If. 72. 

Or, where the defendant has privilege as an officer, or 
clerk of the court, or being in cufledia mareſchalli, 4 Lift. 11, 
2 Inſt. 23. | 

Whether the defendant be in cuſtody by commitment, or by 
latitat, bill of Middleſex, or other proceſs. 4 Ii. 72. 

Though it be in an action upon a ſtatute, walre nn. 
ritagit, c. I Rol. 536. J. 50. 537. J. 45. Vide Action upm 
Statue. ; . | 

So if error be in B. R. upon a judgment in C. B. in a plea of 
abaterzent, and the judgment be reverſed,” B. R. may then pro- 
ceed in the original cauſe. 4 I.. Ii. 22. 

90 B. R. may hold plea in an aſſiſe f vel di//2;fen ;, for it is a 
plaint, and not reſtrained by MH. Ch. 9 H. 3. 11. which enads 
that common pleas non ſequantur curiam nylram. Hid. 

In a ſcire ſucias to repeal the king's patent. 4 L/. 72. 

50 in re-diſſeiſin, &c. 2 It. 23. 

80 B. R. has juriſdiction to correct and reſorm all errors and 
miſdemeanors extrajudicial, which tend to the breach of the peace, 
or oppreſſion of the ſubject. 4 Inf. 71. 

And therefore, if a corporation or others, disfranchiſe or 
amove an officer, c. without cauſe, or wrongfully refule to ex- 
ecute a pawcr or authority intruſted to them, B. R. will grant a 
mandamus. 4 Iiſt. 71. Vide Franchiſes, (F. 31, &c.)—Man- 
damns, {A.—Þ.) 

If a court, temporal or ſpiritual, exceeds its juriſdic- 
tion, B. R. will grant a prohibition, 4 Inf. 71. Vide Prei- 
bitian. | 
If any be impriſoned without juſt cauſe or authority, it wil 
grant an habeas corpus. 4 Inft. 71. Vide Habeas Corpus. 

30 B. R. is ſuperior to the juſtices in eire. 4 I/. 73. 

The juſtices of B. R. are the ſovereign juſtices of cer and 
terminer, gaol-delivery, and of the peace, Wc. within the realm, 
4 25.73. Shiny | 

They are the ſovereign coroners within the realm. Ibid. 

And therefore, if B. X. fits in any county, the authority 
of juſtices in ere, or other juſtices of yer and terminer, gaol- de- 
livery, Sc. in the ſame county, ceaſes immediately. Ibid. 

And B. R. may do all that the coroner, Cc. can do. lid. 

Yet if an indictment be removed before ſpecial commiſſiones 
df ojer and rerminer, they may proceed upon it, tlio Þ. K. 
its in the- ſame county. 4 I. 73. 90 

a þ 


EO U N KI 


80, if an indictment be taken in Middleſex in the vacation, 
tho! B. R. ſits there the next term, when B. R. is adjourned, 
ſpecial commiſſioners of cer and terminen may procced upon it. 

d, 

. 25 G. 3. c. 18. from May 3, 1785. when any ſeſſion 
of cyer and terminer, and gaol-delivery ſhall have been begun to 
be holden for the county of Jidd!ycx before the efloign day of 
any term, it may be continued to be holden, and the buſineſs 
finally concluded, notwithſtanding the happening of ſuch eſſoigu 
day, or the ſitting of B. R. at II e/#minſter, or elſewhere in the 
county of Middleſex.* | 

80 B. R. is ſo high, that a record of that court ſhall not 
be removed, if it be not warranted by act of parliament, but 
only the tranſcript of it. 4 ft. 73. Vide Pleader, (3 B. 13.) 
So a record removed into B. R. ſhall not be afterwards 
remanded. 4 iff. 73. 1 Rol. 534. J. 45, 50. 

[A judge of B. R. has power to grant warrants to be executed 
by all conſtables, &c. through England; and, on diſobedience 
to it, attachment ſhall iſſue. Rex v. If bite, T. 7 G. 2. Þ. 
R. H. 42.] 
gut the king's bench cannot bail a man committed for 
a contempt of the houſe of commons. 1 J/; 2997 | 


(B. 2.) When B. R. has not Juriſdiction. 


But by the /. M. Ch. 9 H. 3. 11, all common pleas are 
reſtrained to & B. 2 Inft. 22. 4 luft. 71. 1 Kol. 536. J. 35. 

As, quare impedit, and quare jucumbravii. 1 Rel. 503. 
I. 30. | 

So, all real actions. | 

So, if a quare impedit be removed by error into B. R. and 
judgment affirmed; a gurt incumbravit does not lic in B. &. for 
it 13 a new original, 1 Rol. 5 37. J. 40. | 

do, an action of debt upon a ſtatute. 

do an action upon the ſtatute of Minton, againſt the hundred, 
does not lie by original in B. R. for it is a cammon plea, 


Semb, 1 Rol. 536. J. 45. Vide Alion upon Statute, (E. 1.) 


50 by the ff, Ghhc. 8. a writ of treſpaſs a man ſhall not have 
before the juſtices, if he does not affirm the goods taken away to 
be of the value of 44 5. at the leaſt. Fide County, (C. 8.) 

And therefore, generally, debt, detinue, covenant, Sc. which 
does not amount to 40. does does not lie in a ſuperior court, 
2 H. 311. ä 

But this does not extend, where the debt or damages are 
alledged at 40 5. tho? the verdict finds a leſs ſum. 2 Ze. 312. 
R. 19 H. 6. 8. 5. | 

Nor, to treſpaſs vi & armis, or other action, in which an 
inferior court has not juriſdiction. 

Nor, to an action for coſts, Qc. given by a ſubſequent ſtatute, 
tho' thor are under 40 . C. Cv. El. 9. 
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{If the cauſe of action appears, on the face of the declaration 
to be only 20. the court will ſtay proceedings; but not 2 
affidavit, that the debt is ſuch, if plaintiff demands more, 
Oulton v. Perry, M. 5 G. 3. 3 B. M. 1592. Barnes 497.) 

[Debt for 20 f. per aun. rent, damages 1005. is within the 
juriſdiction, Barnes 497-] | 
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(B. 4.) Officers of B. R. 
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(B. 4.) The chief. juſtice of B. R. was antiently conſtituted by pa. 
oy ages, tent; but 2 5 Ed. 1 and from thenceforth, he was conſtituted by 
Vide pi, writ. 4 Infle 74, &. . 

(C. 2.) The other juſtices there are all made by patent. 4 Inft, 75, 

And none but the chief juſtice can be made a juſtice, unleſ; 
by patent, or commiſſion. Bid. 
None can be a judge, if he be not before a ſerjeant at law, 
Lid. 
A grant of chief juſtice cannot be made to two. Hab. 153, 
A judge of B. R. was antiently, and of later times conſtituted 
(-u the / durante bene-placito. 4 Inſt, 75. ide Juſtices (C. 2.)* 
12 C 3% A judge of B. R. may be diſcharged by writ, Did. 
3. 2. Q. The coroner, or clerk of the crown, ſhall be granted by the 
ZaAlan. chier juitice of F. R. 
| So, the chicf clerk of the office ad irretuland” placita in B. R. 
Skin, 354. 


— ne 


(C) The Common Bench. 
(C. 1.) The Juriſdiction. 


T HE C. B. ſeems to have been ſevered from the curia regis, 
7 R. 1. or tempore Joh. and the ſeverance was eſtabliſhed 
by M. Ch. 17 Job. & 9 H. 3. Mad. 539, Sc. 

And after the ,. M. Ch. 9 H. 3. 11. all commom pleas were 
determined in C. B. 2 Inft. 21. 4 Lit. 99. 

And therefore all real actions ſhall be there determined, 
4 L. 99. 

All fines and common recoveries ſhall be there levied, and 
ſuffered. Did. 4 

50 every action by original, real, perſonal, and mixt, may be 
ſued there. Bid. pr 

So where the plaintiff or defendant has privilege, as an oſſicer, 
miniſter or clerk of C. B. the action ſhall be there by bill, with: g 
out an original. Bid. 

S0 C. B. may award a prohibition to a temporal or ſpiri- 
tual court, which exceeds its juriſdiction, without original, or 
pla depending before them. 4 Inf. 99, 100. R. 12 Ce. 199» 
Fide Prokibition. Ny 

So it may award an habeas corpus, if any be impriſoned without 
cauſe. Vide Habeas Ceorpur, h 
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© C. B. has juridiction for the puniſhment of their own 
oflicers and miniſters, 4 1», 100. Jide Habeas Corpus, (A.)* 


(C. 2.) Officers of C. B, 


The judges of C. B. are all made by patent. 4 Inſt. 100, 
The king himſelf cannot be chief juſtice there. 


The chief clerk of C. B. is the cuftos brevium, who is appointed 
by the king's patent. Dy. 176. a. 
' So is the chirographer. 


There are three prothonotaries in C. B. 
The chief juſtice grants the office of chief prothonotary, and 
may revoke it, if he be inſuihcient, without the other juſtices, 


Dy, 150. 6. 


So the office of exigenter is, by preſcription, to be appointed by 
the chief juſtice; and a grant of the office by the king, tho' 
during a vacancy of the office of chief juſtice, will be void. 


R. Dy. 175. 
(D. 1.) The Court of Exchequer. 


THE court of exchequer is an original court, time whereof, 
Sc. held without commiſſion as well as B. R. aud C. B. 
4 Inft. 103. 

It began ſince the conqueſt. Mad. 121. 

In the exchequer are ſeven courts; 1. The court of pleas, 
2. Of accounts. 3. Of receipt. 4. The court of cacheguer- 
cer for matters of law adjourned propter difficultatem. 5. For 
error in the court of excheguer. 6. For errors in B. & by the . 
27 E1.8, 7. For cauſes in equity. 4 Inf. 119. 


(D. 2.) The Court of Pleas. 


The court of pleas is held coram baronibus in fcaccario, 
4 Inſt. log. | 

And has juriſdiction of all cauſes which concern the king's 
profit, 4 Infl. 113. 

As, of debts or duties due to the king. 4 IH. 103, 110, 112. 
140. 551, | 

90 in matters which relate to tenures of the king in capite, or 
as of an honour, or manor, Sc. 4 Infl. 110. 

50, in matters which concern tlie lands, rents, franchiſes, 
bcreditaments, goods and chattels of the king. 4 f. 112. 
2 Ii. 55 | 

by the „. 33 H. 8. 39. the court of ex-hequer, Ec. ſhall have 
full authority to hear and determine all debts, detinues, treſpaſles, 
«counts, waſtes, deccits, negligences, defaults, contempts, com- 

plaints, 
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(C. 5.) 
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plaints; riots, ſuits, forfeitures, offences, Oc. which ſhall groy: 
&c. upon any matter, Ec. aſſigned, ccmmitted, Cc. to the 10. 
veral orders of the ſame court, Sc. or which may concern the 
fame, where the king ſhall be only part. | 

And all itates for years between party and party concerning the 
premiſes. _ 3 . | 

And all eſtates, rights, titles and inteteſts, as wells of inhen. 
tance as frechold, S&W. | 
$0 the court of pleas in the exchequey has jurifdiftion, when 
the plaintiff or defendant lias privilege as an officer or miniſter of 
the court. 4 Ty. 112: 2Tnfl. 55 1. Pl. Com. 208. ai 
Zo, if the defendant be a priſoner to the court of exchequer, 
he ſhall be privileged to be ſued there in all perſonal actions. 
2 Inſt. 55 i. | | | | | 

So, an accountant, or other who has a title to ptivilege there; 
2 Inſt. 551. Pl. Com. 208. a. 

So, a ſervint to an officer there; as, to the treaſurer, &. 
Jau. 10. 4 . , 

So, if the plaintiff be debtor to the king, he may ſue in the c 
cluquer avainſ any, for a debt or duty to him, upon a ſuggeſtion, 
Dn minus, Sc. 2 Inft. 551. 4 Inft: t11, 112. Pl. Com. 208. c. 

So, the king's farmer for tithes, parcel of the poſſeſſions leaſed 
to him; tho! the right of the tithes be in debate; 1 Na. 536, 
1. 40. Hard. 177. Ks W's. 

So a ſuit between a parſon and vicar for tithes, where the king 
is patron, ought to be in the excheguer. R. 1 Rol. 538. J. 4. 

So, a prohibition to a libel in the ſpiritual court for tithes of a 

ropyholder of the king's manor. N. 1 Rel. 539. /. Jo. 
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So, treſpaſs, &c, againſt him who diſtrains for an amercia- t 
ment, Sc. in the king's manor. K. 1 Rol: 5 39. J. 15. | ( 
Ejectment by him, who claims title by an extent in aid, R. 
Hard. 193; 176. 555 ; | | 
Or, by him who his privilege; Sav. 10, 12. _ 
_ Every action which concerns the kitig's ferenue immediately. | 
R. Hard: ig 4 Inf. 112: _ | t 
And if begun in another court, it may be removed. ard, 176. t 


The court will remove an action brought in another court for 
the ſeizure of u ſhip, tho' no information is filed here; but after 
information tried here; and verdict for defendant, the court will ] 
not remove an action brought in another for the ſeizure, Hi 
thelt v. Canuy, in ſe, H. 1718. Bunb. 34. 


; [The court will remove 7#over bringht againſt an officer t 
4 for goods ſeized arid condetrincd, and aifo a great coat, ſaddle, 
: Sc. on aſſirmation that they were not ſeized, and only thrown in 
for a colour. Penny v. Bailey, MH. 173t. Bunb: zog.] ; 

hut the court will not remove an action brought in B. R. for a 

taking ropes and cordige, againft att officer who had ſrized two 8 

cables, one of which only was foreign, (and actualiy condemned I 


in t!is court.) Barkley v. Walters, M. 1731. Bunb. 306. , 
So falſe impriſoument or ether action againſt an uner- 

. */7* þ 8 11 

may be in tlie exchequer ;. tlio' the ſheriſf be the older of the 
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So, if a man having privilege in the excheguer, begins a ſuit 
there, and afterwards ſues the fame defendant, for the fame cauſc, 
in B. K. it ſhall be a contempt, Semb, Sau. 14. DI 

So the plaintiff in any caſe may ſue for tithes, Oe. in the 
exchequer, when he pays tenths and annates to the kings X. 
cot. 3 Leo. 258. | | 

So he may have debt there upon the ff. 2 & 3 Ed. 6. 13. fer 
not ſetting out his tithes. Saw. 137. : 

But after the ff: of M. Ch. 9 H. 3. 11. explained by the 
il, Art. fach. Char. 28 Ed. 1. 4, common pleas (except in caſe of 
privilege) {hall not be ſued in the excheguer. 2 Inft. 23, 551. 
4 Inf. 113. 1 Nl. 538. J. 50. 539. J. 5s Mad. 141, 145, 
74% 594. P/. Com. 208. . 

And an accountant ſhall not have privilege to be ſued there, if 
he has not entred into his account. 4 It. 112. 

80, a collector of tithes ſhall not. Hild. 

80 the king's debtor thall not have the privilege of the exche- 
quer, if he be before ſued elſewhere. 4 Inft. 112. Dy. 328. 

Or, if his debt be diſcharged. R. Sav. 15. But Semb, con; - 
bew. 33. N. Save 51. 

So, if a ſuit be elſewhere, upon a collateral matter, whict: 
does not directly concern the. king's revenue, it halt not be ſtayed 
upon pretence of privilege in the exchegrer 3, as, if falke impriſon- 
ment be in B. R. for an impriſonment for a fine np dd by com- 
miſſioners of excife, R. Hard. 193. 

So a defendant, ſued there by information upon a penal ſta- 
tute, all not have privilege to ſuc there, if he be not convicted, 
or does not confers tae information. Sc. 53. 

So an officer, who becomes parte by covin ur order to obtain 
privilege, ſhall be difallewed, Saw. 12. 

So an executor has no privilege to ſue there, if he only al- 
ledges that the defendant doug not pay, que minus, Sc. he is able 
to pay his debt to the king; for he cannot pay it with his teſta- 
tor's money. Save 39. 

do an information by a common informer does not lie in the 
excheger upon a penal ſtatute, which gives remedy only before 
juſtices of peace, oper and terminer, aſſiſe, Ce. R. Sau. 6. 

Otherwiſe by the attorney-gengral. Sav. 134. 

Se9, that it hes if nd court is directed by the ſtatute, 
Herd. 420. ; | 

So a plaintiſf in a fuit by Engliſb bill, or in the excheguer-c h. 
ler, has n. privilege to be ſued in the exeheguer only. Sev. 51, 

80 a ler cant to an omcer in the oxebeguer, ſhall not have pri- 
nlege there, it he ze not attendant upon his perſon as a rental 
lr mt, or upon his olitee. Bro Priviteze 8, 16. 
It a mit he in the exc zien, where the parties have no priv 
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(D. 3.) The Court of Accounts. 


The barons of the excheguer are the ſovereign auditors gf 
the kingdom. 4 7:7. 115. 

This court is held coram theſaurario & barenibus, 

And ma, audit all accounts of officers; and others accountant 
to the king. 4 Inſt. 113. Mad. 628. 

Which may be audited in court, or by commiſſion upon the 


ft. 6 H. 4. 3. 4 Int. 117. | 


And ought to be given upon oath. - 4 ft. 113. 

Divers othcers ought to account annually ; as, the treaſurer of 
Ireland, keeper of the wardrobe, &c. 4 Li. 113, 117. 

So, a ſheriff, eſcheator, aulnager, comptroller, &c, Pi 
Viſcount, (G. 1, &c.) 

It is more for the benefit of the king, that the account he 
taken by the court, than by commifſion. 4 Inf. 113. 

But the treaſurer of the king's chamber ſhall account only to 
the king, and not in the excheguer. Jbid. 


As to account before auditors aſſigned by the court, or in 
ecui:y. Vide Accompt, (E. 7, &c.)—GChanrery, (2 A. 1, &c.) 

As to account in the exchequer by a ſheriff, Vide Viſcount, 
(G. 1, &c.) 


(D. 4.) The Court of Receipt. 


The court of receipt is intirely under the treaſurer, Id. 

Som. Arg. 54. | 
The principal officers of this court, are the treaſurer, and 
chambcrlains. Sav. 38. | 

Under them are the cletk of the pells, and four tellers; 
and the auditor of the receipt. Vide pat, (D. 14, 15.) 

By the ,. 8 & 9 IV. 3. 28. a teller, on receipt in his cflice of 
any money, c. thall without delay throw down into the tally- 
court (if the officers be there) a bill or bills for the money, but 
not till the receipt, whereby a tally may be ſtruck for it. 

And the firſt clerk in the offices of the auditor of the receipt, 
of the clerk of the pells, and of the four tellers, ſhall be {wory 
to performance of duty, | | 

The auditor of receipt, for fee, ſhall enter and inrol all patents 
and letters of privy ſeal for iſſuing the king's treaſure, and draw 
the orders, or make the debentures for iſſuing it, and keep eu- 
tries thereof, &c. ſhall weekly take the teller's accounts, and 
make certificates of all receipts, iſſues, and remains, Cc. and ot 
all monies impreſt, and tranſmit the impreſt-rolls to the king“ 
remembrancer, Ec. 

The clerk of the pells ſhall inrol all ſuch patents and letters 0 
privy-ſecal, record the teller's receipts and itlucs, certify them to 


the treaſury, examine the impreſt, certiſicates, and rolls, . 
148 
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It is no office of record, except in matters relating to the 
king's revenue, Colegave v. Fuſon, M. 1744. 3 Atkyns 197.] 


(D. 5.) The Exchequer-Chamber. 


If the court of B. R. or C. B. be equally divided, or appre- 
hend great difficulty in the caſe, it may be adjourned into the 
exchequer-chamber, to be argued by all the juſtices of England. 

I. 71. & | 
mY Nis was by the ff. 14 Ed. 3. 5. for before, it was de- 
termined by parliament, Co. L. 721 a. 

And now by the ſame ſtatute, if the juſtices in the excheguer- 
chamber are equally divided, it ſhall be determined at the next 
narliament by a prelate, two earls, and two barons, with the ad- 
vice of the lords chancellor and treaſurer, the judges, and other 
of the king's council as ſhall be deemed convenient, Co. 


JL. 71, 2. 
If after adjournment a judge dies, the cauſe goes on, 


2 Bul. 146, 7. 

If after argument another judge be made, he ſhall not give his 
opinion. 2 Bul. 147. 

But it ſhall not be adjourned to the exchequer-chamber upon 
motion before argument, and after argument only, if the court 
de divided, or for difficulty adjourn it of themſelves. R. 


2 Bul. 146, 7. 
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(D. 5. 
For ad 
difficulty, 


So by the ff. 31 Ed. 3. 12. error in the exchequer ſhall be ex- (P. 6.) 


amined in the exchequer-chamber before the chancellor and trea- For errors. 


ſurer, taking to them juſtices and ſages, whom they think meet, _ Plead- 
and calling before them the barons to hear the cauſes of their (, B. 4. 5.) 


judgment. 
After this ſtatute, if the court was adjourned, and at the day 


ef adjournment, both the lord chancellor and lord treaſurer did 
not attend, the writ of error was diſcontinued, and the plaintiff 
in error obliged to begin anew, * 

To remedy this, it is enacted by f. 31 El. c. 1. 7. 1. that 
the not coming of the lord chancellor, and lord treaſurer, or of 
ather of them, at the day of adjournment ſhall not be a diſcon- 
tnuance of the writ of error: but if both the chief juſtices 
of either bench, or any one of the ſaid great othcers, be preſent 
at the adjournment day, the ſuit ſhall proceed in law to all intents 
and purpoſes, as if both theſe officers were preſent. * 

But this ſtatute did not provide a remedy for the abſence of 
theſe officers at the day of the return of the writ,* 

Therefore it is provided, by /. 16 Car. 2. c. 2. ,. 2. that if 
kth the chief juſtices, or either of them, or any one of the ſaid 
freat officers be preſent at the day of the return of the writ, it 


lhall be no abatement or diſcontinuance, but the ſuit ſhall 


proceed as if both the lord chancellor and lord treaſurer were 


preſent, * | 
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But both theſe ſtatutes having provided that no Judgement 
ſhould be given, unleſs bh the lord chancellor and lord treaſurer 
ſhould be preſent; it was enacted by fat. 20 Car. 2. c. 4. That 
judgement might be given in writs of error in preſence gf 
the lord keeper, notwithſtanding the abſence of the lord tre. 
ſurer.“ 

And by the .. 27 El. 8. Error in B. R. in debt, detinue, co. 
venant, account, action upon the caſe, treſpaſs, and ejectment 
ſhall be examined there by the juſtices of C. B. and barons of the 
exchequer. | 

By ft. 31 El. c. 1. /. 2. Any three of the judges and hi. 
rons, may receive and continue writs of error from the kings 
bench.* 

But by /. 3. No judgement ſhall be given in ſuch error, unleſt 
by the full number of /i juſtices and barons,* 

By the ff. 31 Ed. 3. The chancellor and treaſurer of England 
are the judges, and not the treaſurer of the exchequer, 4 Inſt, 10;, 
Vide Pleader, (3 B. 5.) 

And therefore, the writ of error ought to be directed to the 
treaſurer of the excheguer and barons, to bring the record of the 
judgment before the lord treaſurer, and chancellor; for the tres 
ſurer of the exchequer and the barons have the cuſtody of the re. 
cords there. 4 Inft. 105, Sav. 36, 39. | 

Before the Af. 31 Ed. 3. 12. All errors in the exchequer 
were redreſſed in parliament, or by the king's commillion, 
4 List. 105, 6. 

[The exchequer-chamber may try a releaſe of errors, and award 
a venire under the ſeal of the court of exchequer. Gomez Serrav, 
Aſunez, H. 2 C. 2. Str. 821.) | 
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(D. 7. A court of equity has been held in the exchequer-chamber time 
For cauſes whereof, Sc. before the lord treaſurer, chancellor, and barons, 
en £992* and did not begin by the f. 33 H. 8. 39. Semnb. 4 Inft. 119. Vit 

4 Inſt. 109. 

And the juriſdiction extends to all cauſes, which concern ile 
king, or his profit. 4 I. 118. | | 

Or where the plaintiff or defendant has privilege there. * Fi: 
ante, (D. 2.) 

So if there be a ſuit by one, who has privilege, there may be 2 
croſs bill without privilege. R. Hard. 160. | 

There may be a ſuit for tithes by Engliſb bill in the exchequer 
chamber. Vide Diſmes, (M. 13, &c.) 

So every cauſe, which may be ſued in the dutchy-court, may 
be commenced in the exchequer=chamber. Hard. 171. 

So a bill in the nature of falſe judgment may be brought in the 
exchequer-chamber, for reverſal of a judgment againſt a copyholder 
in 1 king's manor. R. 1 Rel. 539. JI. 20. Vide Cepybvia, 

P. 2. 
' So a bill for a thing, which concerns the inheritance of the 
king, may be brought here; for it is a court of revenue, as well 
as a court of equity. Hard. 50. 80 


So upon a bill here, a will erected within the king's manor, 
where the king has the multure to his mill there, may be removed. 
Hard. 175 

And if a mill be erected out of the manor, tho' it be not re- 
moved, griſt there by the king's tenants ſhall be reſtrained. R. 
Hard. 175, 177» , 

But the mill ſhall not be demoliſhed. *' Hard. 175, 184. 

80 any nuſance to the inheritance of the king, may be there 
redreſſed. Hard. 162. 

So by the ff. 33 H. 8. 39. If any, againſt whom a debt or duty 
i; demanded for the king, can ſhew any matter in law or good 
conſcience in diſcharge, Sc. the court ſhall have power 
to diſcharge, &c. And therefore, he may have relief by 
Engliſs bill, as well as by plea, R. 7 Co. 19, 20. Sir Thomas 
Cecil, 

But a matter of freehold ſhall not be determined upon a bill, 
without a trial at law. Vide Chancery, (X.—4 V.) 

Tho? it concerns the freehold of the king. R. per 2 J. Parker 
ent, 1656. Hard. 51. 

So the plaintiff ought to alledge himſelf debtor and accomptant 
to the king, in a bill, as well as in an action; otherwiſe the court 
has not juriſdiction. Vide ante, (D. 2.) 

So if the plaintiff ſues in his own right, and alſo as adminiſtra- 
tor to B. he ought to alledge himſelf debtor, and alſo that B. was 
debtor ; otherwiſe there is no juriſdiction to ſue as adminiſtrator, 
R. Hard. 60. 

[If a bill be preferred for a matter or ſum below the dignity of 
the court, it may be diſmiſſed on motion, or on demurrer. Per 
Price B. MH. 1717. Bunb. 17.] 

(But if there is fraud, or complicated matter, it will be retain- 
ed. Hi.] 

For proceedings in the cauſes in equity in the exchequer, vide 
the ſimilar articles in title Chancery. 
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(D. 8.) The Officers of the Exchequer. 


The fi i ; ; lie, (D. 8. 
(bf _ officer of the excheguer is dominus theſaurarius Anglie The 5 
Who was antiently conſtituted by the delivery of a golden key; Vide Sr, 
ad now, by the delivery of a white ſtaff. 4 If. 104. (E. ..) 
The lord treaſurer of Bugland has now, by letters patents, grant- 
el to him the treaſury of the excheguer, which was antiently a diſ- 
unct office. 4 Inf. 105. Mad. 568. | 
Þy his oath he is bound 1 ſerve the king truly in his office, to do 
gt therein to all, truly to keep and diſpend the king's treaſure, truly 
® eunſel the king, and his counſel keep, not to know nor ſuffer the 
king's burt, or — if he can let it, if not, to diſcloſe it clearly 
Fr ting, and to purchaſe the king's prefit all he reaſonably may. 
Wn IC04, 


_— —— 


—— 2 — 
— —ę—: 


— bes i 8 RCTS = 
——— IT LT IS 


WAS 5 


1 As 


—_— WW 


308 EO VU EF: 2. 
As treaſurer of the exchequer, he with the barons has the cut, 
dy of the records of the exchequer. 4 Iuſt. 105. 
He ought to have a warrant for the diſpoſing of all treaſure 
which he difpoſes of; for having only the cuſtody of the treaſure 
he cannot diſpoſe of it ex officio. Mo. 476. : 


* * 9.) The chancellor of the exchequer has the cuſtody of the ſeal c 
dell. the excheguer. 4 Inft. 104, 119. Mad. 5 80. 
And now has uſually the oflice of under-treaſurer of the ce. 
quer. Mad. 578. 
And is comptroller of the pipe. 4 Inf. 106. 
And appoints the two appraiſers of goods ſeized for not Paying 
cuſtoms, and directs whether the party ſhall have them at ſuch 
price, or not. 4 Liſt. 104. 
And, in the vacancy of a treaſurer, does every thing 
in the reccipt of the excheguer, which the treaſurer may do. 


4 Inf, 104. 


(D. 10.) The chief baron and the other barons of the exchequer are con. 
Wenn, . by letters patents. Mad. 582. 4 ist. 117. 

And were antiently barons and peers of the realm. 4 Il. ic; 
mm marge 

The treaſurer and barons are the principal officers of the exc. 
quer. Save 38. £ 

The barons are the ſole judges of the court of pleas; tho' the 
tr-aſurer of the exchequer is joined with them in the cuſtody of the 
records of the court. 4 I. 105, 109. 

And ſhall take an oath to do right to all, &c. 4 Inf. log. 
Mad. 586, 7. 
5 . may diſcharge and reſpite debts due to the king, 
Mad. 137. 

But the court of equity there, is before the treaſurer, chancel- 


lor and barons. 4 It. log. 
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8 The chamberlains of the exchequer have their office uſually for 
berlains, life, exercendum per ſe aut deputat', 4 Inſt. 106. 
And appoint two deputies. 4 Inf. 107. Mad. 732. 
Antiently they had the keys of the cheſts, weighed the money, 
and laid up the bags of 100 J. Co. L. 106. a. 
And now they have the keys of the treaſury, where the records 
f leagues, doomſday-book, pleas of juſtices in eire, and d 
7 foreſt, &c. are. 4 Inf, 106. Co. L. 106. a. Cunmpl. Att 
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cannot uſe their keys till the auditor of receipt bring * 
I treaſurer. Compl. Att. 
-ultody of the treaſure and record belongs to them 


tc treaſurer. Mo. 475. Fo 
f the te 
engs the office of one of the door-keepers ot the 
Et. 4 Hen. tos. ' tel 
| \1mberlains cleave the tallies, and read them cel 


e clerk of the tallies, that the clerk of * de. 
Pei a 
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s and comptroller of the pells may ſee their entries be true, 
4 Inſt. 107. 


There are three remembrancers, of the king, of the treaſurer, 
of the firſt-fruits. 4 1ft. 106. Mad. 714. 

The two firlt are in the king's gift, and have each two ſecon- 
dries. 5 Inf. 106, 107, 108. 

By the ſtat. 5 R. 2. 14. The ſaid two remembrancers Gall ho 
fyorn to ſee all writs of the great or privy ſeal, ſent to the excl 
quer for diſcharge of any perſon of any demand in the excheguer, 
put into due execution by thoſe to whom it pertaineth. Va 

Ad. 3. 4. a 

And thall every term make a ſchedule of all fo diſcharged, and 
{end it to the clerk of the pipe, &c. 

The king's remembrancer, by his office, ought to make proceſs 
againſt collectors of the cuſtoms, &c, enter in his othce ail recog 
nzances acknowledged before the barons, take bonds for the 
king's debts, Cc. and make proceſs upon them, make proceſs 
upon all informations upon penal ſtatutes (which are entered in 
us office, and bills of compoſition upon them, enter the ſtallment 
of debts, keep all conveyances, Oc. of lands, Sc. granted to 
the king; and all proceedings by Engliſb bill are entred there. 


4 Inft, 108, 
So he ought to tax all bills of coſts in the excheguer. Rules and 


Orders in Exchequer 16. Rule 42. 

The treaſurer's remembrancer makes proceſs by fer facies, 
2nd extent for the king's debts, &c. enters upon record if ac- 
comptants pay their proffers, Wc. 4 Inft. 108. 

But if a remembrancer be made a baron of the excheguer, his 


patent ſhall be void. Dy. 197. 6. 
The clerk of the pipe is, by his patent, deſcribed to be ingref. 


ſtir magni rotuli in ſcacearive 4 Int. 106. Mad. 717. 

And all accounts and debts to the king are collected out of the 
oſices of the king's and treaſurer's remembrancer, and put into 
2 great roll, called zhe pipe, and then they are duly charged. 
4 Int, 106. 

He has alſo a roll of reverſions, which comprehends grants for 
years, for life, and in tail, without rent, Sc. to the intent that 
«writ may iſſue, if need be, to inquire whether the leſſec be dead, 
or the entail determined. Did. 

There are two ſecondaries of the pipe. 4 I. 107. 

The chancellor of the exchequer is comptroller of the pipe. Vide 
ante, (D. 9.) 


There are five auditors in the excheguer, who take and audit all 
counts of receivers, collectors, &c. 4 Lit. 106. 

The auditor of the receipt, who files and enters the bills of the 
tilers, certifies to the lord treaſurer every week the money re- 
cared, makes a debenture to each teller before he pays any mo- 
«ey, and audits their accounts. 4 I/. 107. 


X 3 He 


(D. 22.) 
emem- 
bran ters. 


D. 13.) 
Clerk of 
the pe. 


(D. 14.) 
The audi- 
tors, Sc. 
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(D. 75.) 
Foreign op- 
poſer, Cc. 


the treaſurer's remembrancer, and appoints auditors for the 3 


counts of ſheriffs, &c. 4 I. 107. Mad. 725. 


COURT $ 


He has alſo the cuſtody of the black book of receipts, and of ih. 
lord treaſurer's key; and ſecs that the tellers lock up their money 
in the treaſury, Hid. | | ; 

There are two auditors of the preſt, who audit all accounts gt 
money impreſt to any perſon. 4 It. 107. And foreign accompts, 
Mad. 729. | 

But an auditor cannot determine whether a licence or grant be 
good. 4 Inf. 106. 

Neither can he put any thing in charge ; for he only audits ac. 
counts. Did. 

Neither can he make a ſuper, but only money received and au- 
dited before. 4 Lit. 167. 


The foreign oppoſer oppoſes all ſheriffs, c. in their account; 
of the green-wax, viz. of all fines, iſſues, amerciaments, Tecog- 
nizances, &c. for which proceſs is ſent to the ſheriff, ſealed with 
green-wax. 4 1. 107. | 
The clerk of the eſtreats provides that ſummons for all fines, 
Sc. eſtreated into the exchequer be iſſued. Mad. 731. 

The clerk of the 1ichils makes a roll of the ſums in proceſs, for 
which the ſheriff returns nichil, and delivers it to the treaſurer 
remembrancer. 4 Inf. 107. 

The clerk of the ſummons. Did. 

The clerk of the pleas, has the office in which all ſuits are en- 


tred. Hid. | ! 

The clerk of the tallics, who makes tallies for debt, or for re- 
ward. 4 1. 107, 8. | 

The clerk of the pells enters all receipts or bills of the tellers, , 
in pelle receptorum ; and all payments in pelle exituum, 4 Inſt, 108, | 
Mad. 739. 

There are four tellers, who receive all money for the king, give 0 
a bill of receipt to the clerk of the pells, who charges them; pay 
all money by warrant of the auditor of the receipt, and make a 4 
book of receipts and payments for the lord treaſurer, 4 Inſt, 108, . 
Mad. 739. Pide ante, (D. 4.) 

The uſher of the exchequer is an antient officer, who has under q 
him four under-uſhers. Mad. 718. Dy. 213. b. b 

The uſher of the receipt. d 

The peſer and fuſer who weigh and melt the coin paid in the re- n 
ceipt of the exchequer. Mad. 540, 1. 

'The marſhal has the cuſtody of debtors committed during the x 


term, receives all offices found virtute oficii, and delivers them to 


Vide 4 Inſt. 107, 8. 
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(E) The Court of Chivalry. 
(E. 1.) Who are the Judges, 


THE court of chivalry, or court martial, is held before the 
lord conſtable, and earl marthal of England, 4 Inft. 123. 
Ca. Parl. 66. Vide Officer, (E. 2, 3.) 

The conſtable was antiently conſtituted for liſe, or for him and 
his heirs; but 13 H. 8. it was forfeited by the attainder of the 
duke of Bucks, and was never after granted but pro hac vice. 


4 Inft. 127. Spel. Gl. 146. 
But the earl marſhal cannot hold plea without the conſtable. 


Ca. Parl. 66. 

Not for the marſhalling of funerals, arms, c. X. cont. 
1 Sid. 35 2. 1 Lev. 230. Acc. Ca. Parl. 66. 

And therefore, where the king refuſes to make a conſtable, 
the plea cannot be determined in the court of chivalry, Co. 


J. 74. be 
(E. 2.) What Juriſdiction it has. 


By the ,. 13 R. 2. fl. 1. c. 2. it is declared, That this court 
las cogniſance of contracts touching deeds of arms, and of war 
out of the realm. Vide Co. L. 391. be 4 i. 123. 

And of things which touch war within the realm, which can- 
not be determined by the common law; with other uſages and 
cuſtoms to the ſame matters pertaining. 

The plaintiff ſhall by his petition declare plainly his matter, be- 
fore any ſhall be cited to anſwer thereto, 

And therefore if a man be accuſed of treaſon, miſpriſion, Sc. 
done out of the realm, it ſhall be tried before the conſtable and 
marſhal, 4 f. 124. | 

And tho' by the /. 26 H. 8. 13. 35 H. 8. 2. & 5 Ed. 6. 11. 
Treaſons and miſpriſions, Sc. may be enquired of in B. R. or 
before ſpecial commiſſioners, if done out of the realm, as well as 
done in it; yet this does not take away the juriſdiction of the con- 
ſtable and marſhal, 4 1. 124. 2 Ruſh. 107. | 

$0 murder, homicide, &c. out of the realm, ſhall be tried upon 
appeal before the conſtable and marſhal. Co. L. 74. 

So if the mortal ſtroke be given out of the realm, tho? the death 
be within the realm. Co. L. 74. be 

90 the court has an abſolute juriſdiction, by preſcription, 
in matters of honour, pedigree, deſcent, and coat-armour. 
+ Mid. 128. 

But by the . 13 R. 2. fl. 1. c. 2. If a plea be commenced 
before the conſtable and marſhal of any matter that may be de- 
termined by the common law of the land, a privy ſeal ſhall be di- 
rected to the conſtable and marſhal to ſurceaſe, &c, 

Xx 4 So 
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So by the ff. 8 R. 2. 5. All pleas that ought to be diſcuſſad 
at common law, fhall not be held before the conſtable and 
marſhal. 

And therefore, a prohibition lies, as well as a privy ſeal, if the 
court proceeds upon a matter out of their juriidiction. K. Ca. 
Parl. 63. Adm. 4 Med. 129. | 

As if the ſuit be there for the ordering of a funeral, ,, 
Parl. 64. | 

For encroachment upon the office of an herald; for 
an action upon the caſe lies for it at common law. Ca. 
Parl. 65. : 

So the conſtable and marſhal have no juriſdiction of a thing 
done upon the high ſca, though it be out of the realm; for it be- 
longs to the admiral. 4 Inft. 124. 

So the marſhal has no juriſdiction alone, if no conſtable be 
made, at leaſt, pro hac vice, 2 Rib. 107. 

The court of chivalry procceds according to the uſages and cuf. 
toms of the ſame court. 4 1/7. 125. 

And if the uſage fails, according to the civil law in the caſe of 
arms. 4 Inf. 125. Co. L. 391. 6. 2 _ 107. 

The trial in the court of chivalry ſhall be by combat, or by the 
teſtimony of witneſſes. Co. I.. 74. a. | 

As to trial by combat. Fe Hatile. 

By attainder upon a judgment in the court of chivalry lands are 
not forfeited, nor the blood corrupted. 4 Inft. 125. 

After ſentence in the court of chivalry, the party grieved may 
appeal to the king, bid, | 
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(E. 3.) What Officers belong to the Court. 


The heralde. The heralds are officers attendant upon the court of chivalry, 
4 Inſt. 125. | 


There are three kings of arms, garter, clarencieux, z 
and each of them has ſeveral heralds under him. Pid: 
Norrey. 
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A king of arms ſhall be created by the king's patent. 

And the title of garter, &c. king of arms is parcel of his 
name. 

So a herald ſhall be created by patent. 4 Ia. 127. 

And he ſhall be a compleat officer by his patent, tho he has no 
other inveſtiture. N. Noy 150. ef 

And tho' he never was purſuivant, yet by the rules of the office 
this is required. My 150, | 

The heralds were incorporated by R. 3. and afterwards by char- 
ter 3 FH. & A. 4 In]. 126. | | 

And by patent 3 Ed. 6. they are diſcharged of all tolls, ſubſ- 
dies, Sc. Ibid. 

It belongs to garter king of arms, to marſhal all public funerals 
of the nobility, and to clarencieux and norroy, the public fune- 
rals of the gentry, and to direct what banners and * 
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ſhall be uſed. R. per 3 J. 1 Sid. 353. [ide Ca. Parl. 63, 
4 Inſt. 126.) 
(F) The Court of the Parſhalſea. 
HE court of the mar/balſer is held before the ſteward al 5 
T marſhal of the king's houſhold. 4 1. 130. 10 Co. 72. a. i 
6 . 12. a. f | 
And it has original juriſdiction within the verge, vis. within . 
the circuit of twelve miles round the manſion of the king. [ 
4 H. 6. 8. 4 IA. 130. Ld. Bac, Charge at the Seſſions of the | 
Worges Vide the ft. 33 H. 12. x f 
Tue juriſdiction was general, by the common law, in all cauſes, 
crimipal and civil, real, perſonal and mixt, within the verge, þ 
as juſtices in ee or vicegerents of B. R. there: But this is g 
O taken away by the A. Art. Supe Chart. 3 10 Co. 71. N 


2 Inf. 549. 3 2 g 
And now the coroner within the verge may enquire of murder, 


homicide, Ic. done within the verge, with the coroner of the 
county, by the /f. 28 Ed. 1. Art. ſup. Chart. 3. | 

And his authority is the ſame with the coroner of the county, 
R. 4 Co. 46. FVidethe ft. 33 H. 8. 12. 

But B. R. juſtices of gaol- delivery, ot the peace, A. have a ge- 
neral juriſdiction, and may inquire of felony, c. within the verge. 
R. 4 Ce. 46. 4 | 

And if the coroner of the county be alſo coroner of the verge, 
an indictment before him is good. X. 4 Co. 46. 0. 

80 there was alſo a particular juriſdiction in the marſhalſea by 
we common law, confirmed by the A. 28 Id. 1. Art. ſup. 
Chart. 3. To have cogniſance of treſpaſs vi & armis within the 
rerge, where the plaintiff or defendant was of the king's houſhold; 
and of debt, and covenant, when both were within the king's 
houſhold. 12 (. 71, Sc. 2 Lift. 548. K. 6 Co. 20. ö. Conf. 
by the fl, 15 H. 6. 1. D. 1 Sid. 180. 

So there is the palace- court in the marſhalſea, which has juriſ- 
diction within the verge of twelve miles, tho* ncither party be of 
the houſnold. Sal. 439. 

But the marſhalſea cannot hold plea of frechold. 

Nor of treſpaſs upon the cafe, or other treſpaſs which is not 
done vi & armii. 2 Inft. 548. 10 Co. 76. a. 

Nor in cjectment. 

Nor in trover, afſumpſit, &c. 10 G. 76. a. R. unleſs both par- 
ties are of the houihold, 2 Rol. 408. 

If the marſhalſea holds plea of a thing done out of 
8 verge, the proceedings are void, and cram ne fudice. Pl. 

m. 37. b. | 

So. in treſpaſs, when neither party is, in debt and 
—_— when both are not or the king's houthold, X. 
10 C. 77. a. 

[! the plaintiff or defendant be alledged falſely to be of the 
koulhold, by the A. 15 H. 6. 1. it may be averred to the con- 
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trary ; or the party may have a /uper/edeas directed to the ſteward 
and-marſhal. 10 Co. 75. b. 
Ihe marſhalſea is a court of record. 10 Co. 69. b. 

The proceedings are by bill, and not by original. 
10 G. 73. a. ? 

If the king's houſhold removes out of the verge, the action 
there depending are diſcontinued. 10 Co. 73. a. 

Error of a judgment there was in parliament before the fr 
5 Ed. 3. 2. and 10 Ed. 3. fl. 2. 10 Co. 69. ö. 


(G) The Court of Gzeen-Cloth, 


8 O by the common law, a court is held before the lord few. 
ard, treaſurer of the houſhold, comptroller, maſter, cofferer, 

two clerks comptrollers, who fit at a table with a green cloth i 
demo comput” heſpitii regis. 4 Inſt. 131. 

And they have juriſdiction to take an account of all the ex. 
pences of the king's houſhold, 4 1/2. 131. 

To make proviſion for the houſhold, and payment for ſuch pro. 
viſion. bid, 

For the good government of the ſervants of the houſhold, who 
are paid, by the lord chamberlain thoſe above ſtairs, by the cof. 
ſerer thoſe below. Did. 


(H) The Court of the Steward of the King's 
Douſhold. 


Q O by the /. 3 H. 7. 14. The ſteward, treaſurer, and comp- 
A troller of king's houſe, or one of them, may inquire by twelve 
of the checque-roll of the houſhold, if any ſervant of the checque- 
roll, under a lord, make any confederacies, compaſſings, Cc. 
with any, to deſtroy the king, or any lord of the realm, or any 
other ſworn of the king's council, or the ſteward, treafurer, or 
comptroller of the houſhold, and if found, he may be put to an- 
ſwer. And they, or two of them, may hear and determine ſame 
offence, (which ſhall be felony) by twelve other of the houſhold, 
againſt whom no challenge but for malice. And if the defendants 
be found guilty by confeſſion or otherwiſe, they ſhall have judg- 
ment as felons attaint by the common law. 

So by the ff. 33 H. 8. 12. All treaſons, miſpriſions, murders, 
manſlaughters, bloodſheds, c. in any palaces or houſes of the 
king, or other houſe where he reſides, ſhall be inquired, tried, 
Sc. before the lord great maſter or lord ſteward, and in his ab- 
ſence, before the treaſurer and comptroller, and the ſteward of 
the marſhalſea, c. or two of them, whereof the ſaid ſteward of 
the marſhalſea to be one, without further commiſſion. 

And tho? the king be removed from the palace, where the of- 
fence was done before the inqueſt or trial, it ſhall be enquired of, 
tried, Sc. before the king's ſaid miniſters, or two of _— by his 

ervants 


E UN 


ſerrants of the ehecque-roll at the palace, Sc. where the king is 


reſiding. 1 
And all inquiſitions by the coroner of the houſhold ſhall be re- 


turned before them. 

And they may iſſue a precept to the clerks comptrollers, clerks 
of the checque, and clerks marſhal to return twenty-four of the 
eomen officers of the checque-roll, of whom they may appoint 


* . . . 
ny number more than twelve to inquire of ſuch treaſons, miſpri- 


ſions, &c. 

So there is a commiſſion uſually granted to officers within the 
verge to be jultices of the peace, and ojer and terminer, for riots, 
1nd other offences there. Mod, Ca, 76. 


(1) The Poztmote Court. 


HE portmote is a court held in a port, or haven of the 
kingdom. 4 1. 148. 


The Court of Digh-Commiſtion 
Is taken away by the /. 16 Car, 1. 11. 


(K) The Court of Star-Chamber. 


AN antient court was holden coram rege & concilio ſuo in ca- 
mera, which was the court of ſtar- chamber. 4 I. Go. 
2 Rub. 472. 

And therefore, it was not erected by the /. 3 H. 7. 1. but 
that act affirmed the juriſdiction of the court, and was directory 
to its proceedings in ſeveral particulars. 4 f. 62. 

The juriſdiction of the court extended to the examination'and 
puniſhment of oppreſſions, and other exorbitant crimes of great 
men, bribery, extortion, maintenance, embracery, forgery, perju- 
y, ſpreading of falſe rumours, libels, riots, routs, unlawful aſſem- 
blies, miſdemeanors in ſheriffs or bailiffs, frauds, duels, challenges, 
and other extraordinary offences, purſuant to the laws and cuſ- 
toms of the realm. 4 1nft. 63. | 

And the proceeding was by information or bill, examination of 
parties upon interrogatories and witneſſes. Bid. 

The informations, bills, aniwers, replications and decrees were 
in Engliſh, ingroſſed in parchment, and filed. Bid. 

The proceſs was by ſabpæna, attachment, commiſſion of rebel- 
lion, Ec. all under the great ſeal. 4 1. 66. 

But the court had no juriſdiction, except for things 
which were contrary to the common law, or a ſtatute. 


4 Inſt, 63. 
+ for an offence which touched the life or member of a man. 
4 Int, 66. 


Nor for matters of an ordinary nature, which belonged to the 
Courts of common law. 4 Il. 63. * 
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And now by the te 16 Car. 10. This court, and all 
the juriſdiction exerciſed therein, are diſſolved, and taken 
away. 
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The Court of Requeſts 


Is taken away by ſtatute. Vide the fe. 16 Car. 1. 10, Vit 
„ i 


The Court of Firſt-Fruits and Tenths 
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(ti. 2.) firmed by charter 8 Ric. 2. The king grants quod omnes flannats- 
res dum operantur, &c. ſint quieti de placitis nativvrum & omnibus 
placitis & wh ar noftram ſpectan', Wc. ita quod nan reſponde- 
ant coram aliquibus juſticiaris, &c. de aliquo placito infra flannarias 
prædictas emergen', exceptis placitis terre, vitæ, & membrorum, Pl, 
Com. 327. b. 4 Inſt. 232. St. 16 Car. 1. 15. 

Et quod cuſtos neſter vel ejus locum tenens teneat omnia placita inter 
annatores predittes & inter iþſos & alios de omnibus tranſgreſſumibus, 
querelis & contractibus infra flannarias illas emergen', S. Pl. 
Com. 327. b. 

By J. 59 Ed. 3. and by his charter 6 July 5o Ed. 3. Upon 
complaint of grievances by colour of the ſame charters, reſtraint 
was put to ſuch grievances, /alvis /ibertatibus & privilegits per chart 
prædict. concefſis. 4 Inſt. 233. 

And therefore the warden of the ſtannaries may hold a court 
for redreſs of all treſpaſſes, complaints, and contracts between the 
tinners working within the ſtannaries, c. and between them and 
others. 

And this privilege extends to all blowers, labourers, and work- 
ers without fraud in or about the ſtannaries in C:rnwall and De- 
von, during the time they work there. R. per all the J. 4 Jae. 
4 Inſt. 231. | 

So the court of the ſtannaries ſhall have juriſdiction in 
all matters, which concern or depend upon the ſtannaries. K. 


So, 


4 | Is taken away by the f. 1 Mary 10. 4 Li. 120. 

nt The Court of Augmentations 

„ 

19 | Is taken away by the ff. 1 Mary 10. 4 Inft. 122. 

4 L) The Court of Stannarles. 

1 (L. 1.) In what Caſes it has Juriſdiction. 

9 : 

We m—_ 2 Y charters, one to the tinners of Cornwall, and the other ta 
1 Le, the tinners of Devon, made 10 Ap. 33 Reg. Ed. 1. and con- 
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in all tranſitory actions between tinner and tinner, 
tho! the cauſe be collateral, and does not relate to the ſtannaries. 
bid. 
: 80 it may be in the ſtannaries, though the cauſe ariſes out of 
the ſtannaries, where the defendant lives within the juriſdiction, 
Bid. i a 
8⁰ between a tinner and a foreigner, if the defendant does not 
plead to the juriſdiction, and ĩt does not appear upon the proceed- 
ings to be out of the juriſdiction, Bid. 


(L. 2.) In what not. 


But by the „f. 5o Ed. 3. The court of ſtannaries has juriſdie- 
tion only de operariis laborantibus in flannariis illi, & non de aliis, 
aut alibi laborantibus. 4 Inft. 233. 

Tho! he be maſter to the labourers within the ſtannaries, or his 
other ſervants. Semb. 4 Inft. 233. 

So by the ff. 16 Car. 1. 15. in a vill only, where ſome tin-work 
is in work, and ſhall be in working. 

So the court of ſtannaries has no juriſdiction in any local action, 
which ariſes out of the ſtannaries; for pleas of land, life, or mem- 
ber are excepted out of the charter, and therefore there muſt be 
juſtize elſewhere, R. 4 Inf. 231. i 

Nor in a perſonal action, which ariſes out of the ſtannaries, if 
it be between a tinner and another, and the defendant will plead 
to the juriſdiction, or it appears upon the proceedings to be out of 
the juriſdiction. Hid. 

So if the cauſe of action, between a tinner and a tinner, ariſes 
out of the ſtannaries, it may be brought elſewhere if the plaintiff 
will, 2 Inft. 231. 

If the plaintiff ſues in the court of the ſtannaries, where the 
matter ariſes out of the juriſdiftion, the defendant may tender a 
plea to the juriſdiction upon his oath ; and if it be refuſed, he ſhall 
hare a prohibition. J1bid. | 

And he has privilege, that he ſhall not be arreſted in any 
place when he goes to make his oath, eundo, redeunds, aut morundo. 
leid. 

So by the . 16 Car. 1. 15. The defendant ſhall be diſcharged, 
if he tender an oath, that he is not, nor was a tinner, when the 
ſuit commenced, unleſs the plaintiff make oath, that Ye is a work- 
ing tinner without fraud, and that his ſuit aroſe within the ſtan- 
naries, or concerns tin, or tin- works. 

So if it appears, by the plaintiff's own ſhewing, that the cauſe 
of action ariſes out of the juriſdiction ; the proceeding there {hall 
+ _ though the defendant did not plead to the juriſdiction, 

itt, 

Or if it appears by the condition of an obligation, that a thing 
vas to be done out of the juriſdiction, Hid. 

And in ſuch caſe, if execution be executed, treſpaſs or falſe 
impriſonment lies. Semb. 4 I. 231. 
80 
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And now by the /. 16 Car. 10. This court, and 
the juriſdiction exerciſed therein, are diſſolved, and taken 
away. , I 
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The Court of Requeſts 


Is taken away by ſtatute. Vide the . 16 Car. 1. 10, Vim, 
4 Lat. 97. 


The Court of Firſt-Fruits and Tenths 
Is taken away by the ,. 1 Mary 10. 4 If. 120. 
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The Court of Augmentations 
Is taken away by the f. 1 Mary 10. 4 Inft. 122. 


(L) The Court of Stannaries. 

(L. 1.) In what Caſes it has Juriſdiction. 
ö | _ 2 Y charters, one to the tinners of Cornwall, and the other ta 
4 Wife, the tinners of Devon, made 10 Ap. 33 Reg. Ed. 1. and con- 


(ti. 2.) firmed by charter 8 Ric. 2. The king grants guod omnes flannatt- 
res dum operantur, &c. ſint quieti de placitis nativorum & omnibut 
placitts & querelis curiam neflram ſpeftan', Wc. ita quod non reſponde- 
ant coram aliquibus juſticiarits, &c. de aliquo placito infra flannarias 
prædictas emergen', exceptis placitis terre, vitæ, & membrorum, Pl, 
Com. 327. b. 4 Infl. 232. St. 16 Car. 1. 15. 

Et quod cuſtos neſter vel ejus locum tenens teneat omnia placita inter 
annatores prædictes & inter ipſos & alios de omnibus tranſgreſſimibus, 
querelis & comtractibus infra flannarias illas emergen, &c. Pl, 
Com. 327. b. | | 

By J. 56 Ed. 3. and by his charter 6 July 5o Ed. 3. Upon 
complaint of 3 by colour of the ſame charters, reſtraint 
was put to ſuch grievances, /a/vis libertatibus & privilegits per chart 
prædict. conceſſiss 4 Inſt. 233. 

And therefore the warden of the ſtannaries may hold a court 
for redreſs of all treſpaſſes, complaints, and contracts between the 
tinners working within the ſtannaries, &c. and between them and 
others. | 

And this priyilege extends to all blowers, labourers, and work- 
ers without fraud in or about the ſtannaries in Cornwall and De 
von, during the time they work there. R. per all the J. 4 Jas. 
4 Inſt. 231. . 

So the court of the ſtannaries ſhall have juriſdiction in 
all matters, which concern or depend upon the ſtannaries. K. 
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So, in all tranſitory actions between tinner and tinner, 
tho! the cauſe be collateral, and does not relate to the ſtannaries. 
Bid. a 

80 it may be in the ſtannaries, though the cauſe ariſes out of 
the ſtannaries, where the defendant lives within the juriſdiction. 
Jiid. 

8⁰ between a tinner and a foreigner, if the defendant does not 
plead to the juriſdiction, and it does not appear upon the proceed- 
ings to be out of the juriſdiction, Hid. 


(L. 2.) In what not. 


But by the ff. 50 Ed. 3. The court of ſtannaries has juriſdie- 
tion only de operariis laborantibus in flannariis Ulis, & non de aliit, 
aut alibi laborantibus. 4 Iuſt. 233. 

'Tho' he be maſter to the labourers within the ſtannaries, or his 
other ſervants. Semb. 4 Inft. 233. 

So by the ff. 16 Car. 1. 15. in a vill only, where ſome tin- work 
is in work, and ſhall be in working. 

So the court of ſtannaries has no juriſdiction in any local action, 
which ariſes out of the ſtannaries; for pleas of land, life, or mem- 
der are excepted out of the charter, and therefore there muſt be 
juſtice elſewhere, R. 4 Inf. 23 1. by 

Nor in a perſonal action, which ariſes out of the ſtannaries, if 
it be between a tinner and another, and the defendant will plead 
to the juriſdiction, or it appears upon the proceedings to be out of 
the juriſdiction, Bid. 

So if the cauſe of action, between a tinner and a tiuner, ariſes 
out of the ſtannaries, it may be brought elſewhere if the plaintiff 
will, 2 Jil. 231. 

If the plaintiff ſues in the court of the ſtannaries, where the 
matter ariſes out of the juriſdiction, the defendant may tender a 
plea to the juriſdiction upon his oath ; and if it be refuſed, he ſhall 
have a prohibition. Bid. | 

And he has privilege, that he ſhall not be arreſted in any 
_ when he goes to make his oath, eundo, redeundo, aut morundo. 

rid, 

So by the ff, 16 Car. 1. 15. The defendant ſhall be diſcharged, 
it he tender an oath, that he is not, nor was a tinner, when the 
ſuit commenced, unleſs the plaintiff make oath, that h is a work- 
ing tinner without fraud, and that his ſuit aroſe within the ſtan- 
naries, or concerns tin, or tin- works. 

So if it appears, by the plaintiff's own ſhewing, that the cauſe 
of action ariſes out of the juriſdiction ; the proceeding there ſhall 
be void, though the defendant did not plead to the juriſdiction. 

its 

Or if it appears by the condition of an obligation, that a thing 
was to be done out of the juriſdiction. Bid. 

And in ſuch caſe, if execution be executed, treſpaſs or falſe 
impriſonment lies. Semb. 4 Int. 231. 
50 
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So by the /. 16 Car. 1. 15. An action lies, if any not a fn. 
ner, c. ſue there, in which the plaintiff ſhall recover 101, aud 


his damages and coſts. 


(L. 3.) How the Proceeding ſhall be. 


The court of ſtannaries is held coram ciſtode ſtannariæ, Es. 
4 Inft. 229. 

Fa ought to be guided by ſpecial laws, allowed by cuſtom or 
preſcription. 1bid. 

50 a demurrer there ought to be only for matter of ſubſtance, 
and not for form. X. 4 Iiſt. 231. | 

So error does not lie upon a judgment given there, 4 hy, 
229. 1 Rol. 745. J. 20. | 

Nor a writ of falſe judgment. R. 4 Inft. 230. 

Neither can it be examined in B. R. chencery, or other court, 
R, 7 Elis. 4 Inſt. 230. 

But an appeal lies, by uſage, to the ſteward of the ſtannaries, 
and from him to the under-warden, and from him to the warden 
of the {tannaries, and from him to the prince and his council. 
R. 4 Ut. 230. 1 Rel. 745. J. 20. 

And, if there be no prince, to the king in council, 1 Nu. 
745. J. 20. 


(V) The Courts of the Univerſities. 


BY the /. 13 Eliza. 29. the univerſities of Oxford and Cam 

bridge are ſeverally incorporated; and all former letters pa- 
tent to them ſeverally granted, and all manors, &c. franchiſes, 
privileges, Cc. are confirmed. 4 Inft. 227. 

And therefore, by charter 14 H. 8. now confirmed by the 
fame „. 13 El. the univerſity of Oxford may hold plea, be- 
fore the vice-chancellor, in all things perſonal, /ecundum legen 
terre, aut morem univerſtatiss Lit. 10. 

And in treſpaſs by any perſon, where a ſcholar is party. 
1 Sal. 343. f 
— the 14 H. 8. the univerſity of Oxford had a court-leet. 

id. 

But an univerſity, in their court, cannot hold plea for the pe- 
nalty of a ſtatute; and a recovery there is no bar in an action at 
common law. Sin. 665, 

[In the chancellor of Oxford's court, the plaintiff, to obtain 3 
warrant to arreſt defendant, muſt ſwear he has a perſonal action 
againſt him, and that he believes he will run away: to ſwear 
and upon the truth of the premiſſes, and that he /iſpe2s he wil 
run away, is not ſufficient. Smith v. Dr. Bouchier, M. 8 G. % 
Str, 993. B. R. H. 62.] 


(N. 1.) The Eccleſiaſtical Courts. 


8 to the original of the eccleſiaſtical juriſdiftion, vide Prero- 
A gative, (D. 9, Kc.) 

As to the court of convocation, vide Convocation, 

The court of high commiſſion is now taken away by the t. 
16 Ur. 1, 11.—Vide for this, Prerogative, (D. 17.) 

The courts of the archbiſhop are, 1. The Prerogative court. 2. 
The court of Arches, 3. The court of Audience. 3. The court 
of Faculties. 

[No proceedings in the eccleſiaſtical courts of this kingdom are 
records, but only evidence of ſentences in their courts, and the 
officers ſhould not take upon them to intitle them recorda dem. 


l gave v. Fuſen, M. 1744. 3 Athyns 197«] 
(N. 2.) The Prerogative Court. 


The prerogative court, is the court where the archbiſhop 

ants adminiſtration, or makes probate of the teſtaments of all 
having bona notabilia within his province. 4 it. 335. Vide Ad- 
minifirator, (B. 3, &c.) 

Or repeals a probate, or adminiſtration, granted by ſurprize. 

A ſentence by an eccleſiaſtical judge, in a ſpiritual cauſe, ſhall 
he allowed as conſonant to the eccleſiaſtical law, by the temporal 
judges. 2 Rol. 219. J. 20. 5 Co. 7. Caudreys Caſe of the 
King's Eccleſiaſtical Law. 

And therefore a certificate, &c. of ſuch ſentence need not 
mention the cauſe of itz as, if it certifies a deprivation of an ec- 
cefiaſtical perſon, it need not expreſs the cauſe of the depriva- 
ton. 2 Rel. 219. J. 30. 

80 it is ſufficient if a ſentence be found in a ſpecial verdict, 
without mentioning the cauſe. Hid. 

do a proceſs in the name, and under the ſeal of a biſhop, Sc. 
ſhall be good. R. 12 Co. 7. Vide Prerogative, (D. 17.) 


(N. 3.) The Arches. 


The court of Arches has ordinary juriſdiction in Bow and 
twelve other pariſhes in London, for eccleſiaſtical cauſes there 
anlng, 4 Inſt. 337. 

90 it has juriſdiction upon appeal, in all cauſes within the pro- 
nnce of Canterbury. bid. 

The dean of the arches is the judge in this court. Bid. 

And may hear cauſes, at the inſtance of parties, or ex eis. 
o”_ act as deputy to the archbiſhop, and by his authority. 

in. 290. 
ut a ſuit ought not to be in the arches, where the archbiſhop 
mlclf is a party; for tho' another ſits as judge there, the arch- 


bihop may ſit there if he pleaſes. 2 Sho. 146. 
3 Tho” 
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| Tho' the archbiſhop ſues only as a truſtee; ſor he oupht to 
have 1x caifion of delegates originally. Bid. 
So an appeal does not he from the dean to the archbiſhop, 


Skin. 290. 


(N. 4.) The Audience. 
The court of Audience is held in the archbiſhop's palace, be. 


fore his vicar-general in ſpirituals. | 

The juriſdiction does not relate to cauſes between party ang 
party, hut to matters pro formd, 4 Inf. 337. 
, As, the conſecration and confirmation of biſhops elecled. 

bid, 

Admiſſion and inſtitation to benefices. Bid. 

}Þ:ipenſations. 16:4, 

The grant or appointment of. a guardian of the ſpiritualties 
{ode vacante. Ibid. 

And by himſelf, or his commiſſary, he may exerciſe all eccle. 
fiaſtical juriſdition in qualibet diocgſi, ſede vacante; and make in. 
ſtitutions and viſitations in ſuch dioceſe, as the biſhop him 


when the ſee is full. 


(N. 5.) The Court of Faculties. 


So the archbiſhop has a court of faculties, which does not held 
plea in ſuits, but there the archbiſhop, or his official, maſter of 
the facuities, grants difpenſations in cafes allowed by the /, 
25 H. 8. 21. viz, for any ſuch matter whereof diſpenſations, &. 
were accuſtomed to be by authority of the ſee of Rome. 

By the f. 25 H. 8. 21. The archbiſhop by himſelf, commil- 
ſary, or deputy, may grant by inſtrument under his name and 
ſeal, all licenſes, diſpenſations, faculties, compoſitions, delegz« 
cies, reſcripts, or other writing, for any ſuch cauſe, whereot 
ſuch licences, &c, were accuſtomed to be had at the ſee df 


Rome, Sc. 
The archbiſhop may conſtitute a clerk to write and regiſtet 


ſuch licences, &c. 

And this court has authority to grant ſuch diſpenſations and 
faculties, by the matter of the faculties. 4 Ji. 337. 

As a faculty to be a doctor, bachelor of arts, &c. Sen. 
2 Mad. Ci. 354. | 

And if it be ſubſcribed by a deputy, and not by the chief 
clerk of the faculties, and afterwards regiſtered and inrollech * 
is ſuthcient, 2 Md. Ci. 364. 

And this court may grant a diſpenſation for marriage, pi 
rality, accepting a benefice where his father was incumbent, &. 
4 Inft. 337. 

By the ft. 5 El. 5, The archbiſhop, biſhop, Ec. are allowed 
to grant licence to eat fleſh in Len, Sc. (Vide 4 Inf. 337. 


(N. 6. 
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(N. 6.) The Conſiſtory-Court. 


Every biſhop has his conſiſtory- court, held before his chancel- 
lor or his commiſſary, for all eccleſiaſtical cauſes within his dio- 
ceſe. 4 Inſt. 338. 

The conſiſtory-court ſeems to be erected after the time of 
H. 1. but upon the ground of a charter by V. 1. to the biſhop 
of Lincoln. 4 Liſt. 259, 260. Cad. J. Heci. 1009. Seld. of 


Tithes, ch. 14+ /. 1. 
(N. 7.) The Manner of Proceeding. 
Omnes cauſe in foro ecclefraftico movent ex officio, vel ad inſlantiam 


J. 
47% ex officio ſunt pro crimine commiſſo, vel ſigſpecto, & ſunt ex 
eficio mers, vel promoto, 
Cauſes ex mero officio are, where the judge proceeds againſt the 
criminal upon requeſt, or accuſation, or detection by another, 
Ex officio promoto, where another brings the accuſation, and 


proſecutes the cauſe. 


(N. 8.) Cenſures and Appeals. 


As to eccleſiaſtical cenſures, vide Preregative, (D. 12.) 
As to appeals, vide Prerogative, (D. 13, &c.) 


(N. 9.) The Court of the Archdeacon, 


So, by preſcription, or compoſition, the archdeacon has a 
court, in what place he pleaſes, for cauſes eccleſiaſtical within 
his archdeaconry. 4 1n/t. 339. 2 Rl. 150. 37 H. 6. 28. as 
Vide Eccleaaftical Perſons, (C. F.) 

And ſhall make a regiſter of his court. 2 Vent. 269. 

The courts of law take notice of his juriſdiction. 2 Kal. 150. 
2 Vent. 269. 


Vide more concerning eccleſiaſtical courts in Dimes, (M. 1, 
&,)—Probibition. 


(O) The Courts of London. 
(O. 1.) The Huſtings. 


IN London there are, the courts of huſtings, of the mayor, of 
the ſheriffs, of the chamberlain, of aldermen, of common- 
council, the wardmote, court of conſervancy, and court of con- 
ſcience, 
The court of Huſtingt is the moſt antient and eminent court 


vithin Londow 4 Inft. 247. 2 Inſt. 322. 
Vot, III. y 2 ; And 
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And is held before the mayor and ſheriffs, of all pleas real, 
mixt, and perſonal. 4 Inf. 247. ; 

By cuſtom, the city of London ſhall hold plea of lands within 
the city, by writ of right patent, or by other writs of the king, 
F. N. B. 6, 7. | 

And therefore, when the ſuit is by right patent, he ſhall not 
ſue in nature of ſuch a writ as he pleaſes at common law, as he 
ſhall do, when he ſues a writ of right cloſe in antient demyjy, 
F. N. B. 7. 4. 

By charters of H. 1. & H. 3. The huſtings ſhall be held once 
a week. 2 Ii. 327. (Jide Priv. Lond. 4, 10. 

And therefore, the huſtings is held in one week for pleas of 
land, or actions real, and the next for common pleas ; for they 
are diſtinct, (Vide Priv. Lond. 160. 

After delivery of the writ, three ſummonſcs go againſt the te. 


nant, returnable at the next huſtings, and an eſſoign upon each 


(O. 2.) 
If there be 
a foreign 
vouches. 


Vide Vouchs 
or, * 
(H.) 


at the next huſtings; and if he does not appear alter the third 
ſummons and third eſſoign, proceſs ſhall be by grand or pal 
cape as at the common law. (ide Priv. Lond. 161.) 

If the tenant appears, the demandant counts, and proceed; 2; 
at common law (Vide Priv. Lond. 161.) - 

And, by cuſtom, the tenant ſhall have an eſſoign after every 
appearance, and after the view. bid. 

In the huſtings for common pleas, the plaintiff ſhall ſue a writ 
ex gravi querela, a writ of dower unde nihil habet, a writ of gu- 
valet, of waſte, of partition, guid juris clamat, c. 2 Ii. 299. 
Vide Waſte, (B. 1, 2.) (Vide Priv. Lond. 164, &Cc.) 

90, a writ of error upon a judgment in the ſheriff's court, 
Vide poft, (O. 4.) ide Priv. Lond. 164. 168. 

But, by the cuſtom of Londen, judgment of outlawry in the 
huſtings in London ſhall be given by the recorder, not by the 
mayor, tho' he be coroner, or his deputy, as in other couitics, 


2 Inſt „ 427. 
If the defendant in the huſtings had vouched in a foreign 


county by the common law the plea was put without day, and 
the record ought to be removed to C. B. 2 Inft. 324. 

But now by the „f. Glac. 12. There ſhall be a ſummons as 
warrantizandum returnable in C. B. and a writ to the mayor and 
bailiffs, to ſurceaſe until the plea be determined in C. B. and 
then the warrantor ſhall anſwer to the chief plea, and if the de- 
mandant recovers, the tenant ſhall have a writ from C. B. to thc 
mayor to extend the land, and to return the extent into C. 5. 
and afterwards ſhall have a writ to the ſheriff of the count! 
where the vouchee was ſummoned, to have of the land of th 
warrantor to the value. 2 Lift. 324. Vide Voucher, (II.) 


(O. 3.) The Mayor's Court. 


De Mayor's Court is a court of record, held before the may” 
and aldermen, for all actions ariſing within the liberties of Lon- 


Vs) 


ns www wil ⅛ “ 
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4n; in which the recorder is judge, but the mayor and alder- 
men may join with him, when they pleaſe. (Vide Priv. 
Land. 186.) | ys; | 

80, in this court, all matters of equity within Londen may be 
determined upon bill and anſwer, upon which the recorder alſo 


judge. Wide 5e, (O. 5.) (Vide Prive Lond: 256.) 


(O. 4.) The Sheriff's Courts. 

Tach ſheriff of London has a court of record held before him, 
(Vide Priv. Lond. 264.) | 

And upon a plaint entered there, any ſerjeant of mace may 
arreſt the defendant upon a precept ore tenus, till he finds bail. 
(Vide Priv. Lond. 271, 272, 277+) | 

Tho' the entry be only in the porter's book, before an entry 
in court. (Vide Priv. Lond. 277.) 

And tho? bail be tendered to the ſheriff, the ſerjeant is not 
bound to diſcharge him till notice from the ſheriff, 

f error be of a judgment in the ſheriff's court, it ſhall be be- 
fore the mayor and ſheriffs in the huſtings, 4 Inf. 248. {Vide 
Priv. Lond. 164, 168.) * 


(O. 5.) The Court of Equity in London. 


By the cuſtom of London, if a man be impleaded before the 
heriffs, upon a ſuggeſtion the mayor may bring the parties and 
record before him, and examine them upon their pleas; and if 
he finds that the plaintiff is ſatisfied, order that the plaintiff be 


barred. 4 I. 248. (Vide Priv. Lond. 275.) 
But by the cuſtom, the mayor cannot examine the parties after 


judgment, 4 It. 248. R. Godb. 127. 
(Vide Priv. Lond. 256, 275, 398, &c.) Vide ante, (O. 3.) 


(O. 6.) The Ward-mote. 


The court of Ward. mate is held for every ward in the city: 
for each ward is of the nature of an hundred in a county. 
4 Inf, 249. (ide Priv. Lond. 355.) 5 

By inquiſition of twelvemen, the ward-mote inquires of de- 
faults in paving the ſtreets, Sc. 4 Inft. 249. | 


(O. 7.) Folk-mote, 
The court of Foll-mote or Hall-mote is conventus in aul4 publics 


of each company in the city. 4 Tnft. 249. 
(Vide Priv. Lond. 408.) 


(O. 8.) The Tower-court. 


By preſcription, a court is held within the Tower, for debt, 
and other perſonal actions. 4 Inf. 251. (Vide Priv. Lond. 


49g.) 
Y 2 So 
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So by charter of H. 1. 'The citizens of London may * 


whom they will of themſelves, for keeping the pleas of the crown, 
and no other ſhall be juſtices over the men of London, 


(O. 9.) The Court of Requeſts. 
[By flat. 14 G. 2. c. 10. all debts under 405. may be recg. 


vered in the court of requeſts thereby eſtabliſhed , concern 
which various regulations are laid down.] 


The Court of Aldermen. 
Vide London, D.) —Vde 4 Inft. 248. Vide Priv. Lond. 353. 


The Court of the Chamberlain, and of the Chamberlain and 
Orphans. 


Vide Guardian, (G. 1, &c.)—London, (I.—N. 2.)—Vide 4 bf. 
248. 250. Vide Priv. Lond. 279, &c. 302, &c. 


The Court of Common- Council. 


Vide London, (F.) —Vide 4 Inft. 249. Vide Priv. Lond, 356, &, 


The Court of Conſervancy. 


Vide London, (B.) —Vide 4 Infl. 250. Vide Priv. Lend. 364, &, 


The Court of the Coroner. 


Vide Officer, (G. 5, 3 4 Infl, 250. Vid: Pris, 


| - 408, 
The Court of the Eſcheator. 
Vide Eſcheat, (C.) ide 4 Infl. 250. Vide Priv. Lond. 403. 


The Court of Watermen. 
Vide Priv. Lond. 387. &c. 
The Court of St. Martin's le Grand. 
Vide Priv, Lond. 409. 


vide Diſmes, (M. 6, 7.) 


COURT Ss. 


(P) Courts in other Cities, Butroughs, &c. 
(P. 1.) Grant tenere Placita. 


O, by grant, or preſcription, every other city, or borough 

may have courts for matters within their precincts. 

In every caſe, where power is given to any, to hear and deter- 
mine, they have judicial authority, and act as judges. 1 Sal. 200, 

And if authority be given to fine and impriſon, it ſhall be a 
court of record. X. 1 Sal. 200, 396. 

A grant fenere placita, gives juriſdiction, but not excluſive of 
other courts. Hard. 50g. If there be no negative words. 
Pal. 456. 

And upon ſuch a grant, the grantee may make a judge ; but 
when made, he is the king's juſtice. 20 H. 7. 6. a. 

But a court cannot hold plea of freehold, upon a plaint, with- 
out writ : tho a cuſtom for it be alledged. R. 2 Lev. 98, 123. 

80 a court, which does not proceed according to the common 
law, cannot be eſtabliſhed by the king's charter, without an act 
of parliament, or preſcription. 2 Vent. 33, 4. Vide Chancery, 
(A. 2.) —Preregative, (D. 28.) 


(P. 2.) Conuſance of Pleas. 


So the king may grant conuſance of pleas; by which the 74. Nn. 
grantee ſhall have conuſance of all pleas commenced in other very. 
courts out of ſuch precinct. Hard. o. Pal. 456. 

And a grant of conuſance of all actions, is the ſame as of all 
fleas, 1 Rol. 489. J. 52. 

So the grant ſhall be allowed, tho' the action be laid in Lon- 
&n, or in another county; for it ſhall be commenced de novo. 
R. Hard. 509. ; 

Tho' the ſuit be by quo minus; for this does not exclude co- 
nuſance, where there are the words, /icet tangat nes, X. 
Hard. 509. 

So an antient grant de curia regali, or omni regia poteſlate, is 
ſuſhcient, if conuſance upon it has been allowed. 1 Nel. 491. 
„ io. 

90 ſuch antient grant is ſufficient, tho no judge be named, 
where the bailiff of the grantee has always uſed conuſance, 
1 Rel. 491. J. 10, 15, 27. 

A grant of conuſance of all pleas extends to an aſſiſe, Sc. if 
conulance of it has been uſed upon an antient grant. 1 Rel. 
490. J. 20, 23. 14 FH. 6. 12.4. 

A grant of conuſance in quibuſcungue curiis, extends to B. R. 
and C. B. 1 Rol. 490. J. 2. Semb. Pal. 456.—So, to the 
chancery, and excheguer. R. Hard. 509. 

A grant where a ſcholar or perſona privilegiata is ſued, extends 


vicre the college or corporation is ſued, R. 1 Mod. 164. 
SI And 
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(P. 3.) 
When it 
ſhall not be 
allowed. 


T0 VET. 
And ſhall be allowed in the excheguer, or B. R. tho' the fy; 
there be by bill, which imports privilege. K. 6 H. 7. g, b. 


But conuſance cannot be claimed by preſcription. C. I. 113. 
1 Sal. 183. 5 

And a 5 of it will be bad, generally, if it be not ſaid be. 
fore what judge. 1 Ro. 491. J. 5. 20. 

Unleſs where it is implied, before whom; as, if a grant be gt 
conuſance within his court; for the judge of the court ſhall haye 
it. 1 K. 419. J. 17. f 

*So,. a grant of conuſance to proceed in any other manner bit 
by the common law is not good, but by an act of parliament, 
Hard. 509. 2 Wilſ. 408.* 

So a grant before the bailiff, ſteward, &c. of the grantee is 
void, where he has no ſuch oificer. 1 Rol. 491. J. 23. 
1 H. 4, 5. 4. 

So a grant of conuſance in all pleas, does not extend to felony 
cr appeal. 1 Rel. 489. J. 55. 

Nor, to an aſſiſe, unleſs it be named, for it is a plaint, 
1 Pol. 490. J. 15, 20. 14 H. 6. 12. a. 

So a grant of conuſance in covenant does not extend to a fine 
upon a writ of covenant. 1 Rol. 490. J. 50. 

So conuſance of pleas coram quibuſcunque juſticiarits does not 
extend to the juſtices of B, R. or C. B. if they be not named, 
1 Rol. 490. I. 5. | ' 

So conuſance of pleas ſhall not be allowed, where the inferior 
court cannot do right; as, in replevin; for it cannot grant a re 
ſummons, or ſecond deliverance. 2 It. 140. 1 Rel. 489. 
J. 30. F,g. 153, 295. 

Or, a guare impedit : for the inferior court cannot write to the 
biſhop. Co. L. 134. b. 

Nor, where an interpleader is neceſſary: for it cannot allow it, 
I Rel. 493. J. 20. 

Nor, in a fine, or ſcire facias upon it. 1 Rol. 490. J. 1}, 
492. J. 40. | 

Nor, in an action founded upon a ſtatute made ſinee the co- 
nuſance granted. 1 Rel. 490. J. 30. 

Nor, in an attaint; for by the ft. 23 H. 8. 3. it ſhall be 
brought in B. R. or C. B. Co. L. 294. b. Dy. 202. 6. 

So it ſhall not be allowed, if the grantee be party. 1 Rl. 491+ 
H. 492. J. 15. Semb, cont. Dy. 157. a. 

Tho? the grant be, /icet ip/e ſit pars. 1 Rel. 492. l. 20, 3% 

Otherwiſe, where the plea is held before the iteward of the 


grantee. 1 Rel. 492. I. 5,25. Dy. 157. a. 


So it ſhall not be allowed in a tranſitory action alledged out af 
the juriſdiction. R. 1 Sid. 103. 

Or, where the defendant is a foreigner; or where one of the 
defendants is ſo, if he cannot be ſevered. 1 Kol. 493. J. 5% 
494. J. 2, 5. | 

Or, pleads privilege; as, an attorney, &c, R. 1 Re 489. 
C. Dy. 287. a. in marg. R. Lit. 304+ Or 

0 
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Or, is in cuſ/odia mar. Semb. 6 H. 7. 9. b. 
If he be ſued as a truſtee, or for other matter of equity in 
chancery, or the exchequer. R. Hard. 189. X. 2 Vent. 362. 


Vide Chancery, (3 X.) 
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Conuſance ought to be demanded by the lord, and not pleaded when and 


to the juriſdiction. Semb. 1 Lev. 89. Bro. Juriſduifion 92. 


how de 


And it ſhall be demanded the firſt day, at the return of the Wed. 


orginal, where the place appears by the writz as, in treſpaſs 
quare clauſum fregit, &c. 1 Rol. 494. M. | 
In debt, c. if the franchiſe be a county by itſelf. 
5. J. 10. Re 3 H. 6. 30. b. 
if the place does not appear by the writ, as generally in debt, 
dotinue, &c. it ought to be at the Wn of the count. 3 H. 6. 


31. Ms I Rol. 494» J. 55 495. 0 5 R. 9 H. To 10. 3. 


10 H. 7. 16. h 
[But a demand comes too late after plea pleaded, and repli- 


cation tendering iſſue, Barnes 346. ] 
So after an imparlance, or an inqueſt awarded by default. 


1 Rl. 489. A. 492. J. 50. 493. J. 10. 494. J. 45. 495. J. 17. 
6H. To IO. a. R. 1 Sid. 103. 1 Lev. 39. Sho, 352. 


1 Rel. 


And if the declaration be delivered after Hilary term, in- 


titled as of Hilary term, it may be claimed the firſt day of 
Eafter, notwithſtanding the imparlance; for an imparlance is but 
a fiction, and one fiction may be ſet againſt another by entering 
the claim on a roll of Hilary term. 2 Wil. 411.* 

t ought to be demanded by the lord himſelf, or his attorney, 
1 Sal. 183. 6 H. 7. 10. 4. 

So, by the chancellor of the univerſity, the ſteward of Ey, 
Sc. Dy. 157. a. 1 Med. 163. | 

By the vice-chancellor, or his attorney. R. Hard. 510. 

And he ought to ſhew the charter itſelf, or an allowance 
in eyre. 3 H. 6. 30. b. 1 Sid. 103. 1 Lev. 89. 1 Sal. 183. 


Pal. 456. 
And if it be an attorney, his letter of attorney in Latin, 
2 Sid, 103. Sho. 352, 1 Sal. 183. 


And he ought to continue his demand at every return of pro- 
ceſs: 1 Rol. 495. J. 31. 

And it is ſufficient to ſhew uſag® in a ſingle inſtance, 
1 dal, 183. 

*The claim muſt be entered on record, and ſtate every thing 
that is neceſſary to take away the juriſdiction of the court, 
2 Wil. 410.“ , 

The whole proceedings in the cauſe up to the time of making the 
claim, ought to be entred on the ſame roll with the claim.. Then the 
clam thus; and hereupon comes George Henry, earl of Litchfield, 
chancellor of the univerſity of Oxford, by C. D. his attorney to de- 
mand, claim, proſecute, and defend his liberties thereof, that is to ſay, 
to have the conigſance of the plea aforeſaid. 2 Will. 410. 

Then the charter on which the claim is founded muſt be 
fully ſet forth, and alſo the act of parliament, if there be a pri- 


Yate one, confirming the charter.“ 
Y 4 *Then, 
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Then, if the claim is only by charter, that it has been zl. 
lowed beſore by the king's writ, or by the ſuperior courts, 
2 Wilſ. 410, 412.“ | 

* But if it be by act of parliament it is not neceſſary to ſhew 


that it has been allowed. 2 WH. 412.* 


*Then the concluſion in this form: And the aforeſaid chan. 
cellor demands his liberties and privileges aforeſaid, according to 
the form and effect of the letters patent aforeſaid, and the Gy. 
firmation, aforcſaid, in this plea between the parties aforeſaid 
in the court of the lord the king now depending, to be allowed 
him. 2 Will. 410.* | 

If the claim be by charter only, then add; as heretofore hath 
been allowed 1d. ibid.* 

elf the claim be by an univerſity, there muſt be a certificate 


from the chancellor that the parties are or at leaſt that the de. 


fendant is of the univerſity. Str. 810,* 

And that the defendant is actually reſident at the univerſiy, 
2 Wilſ. 312.* 

And there muſt be an affidavit confirming the chancellor: 
certificate. Sr. 810. 2 Wil. 312. Vide B. R. H. 241. 

Or, at the return of the capias or exigent, where the place ap- 
pears by the writ. 1 Ral. 492. J. 45. 495. J. 12. 

Yet it cannot be allowed, till the writ ſerved, and all the de. 
fendants appear, 1 Rel. 495. J. 27, 40 ad 45. 

If the claim be allowed, that does not ſo abſolutely diſmiſz 
the cauſe, as that it can never be brought back again ; but the 
parties have a day given them in the court of the party claiming 
conuſance, and if the inferior court do not do them full and ſpeedy 


Juſtice, they ſhall return again to the king's court. 2 Wii. g11.* 


Therefore after the entry of the allowance of the claim the 
further entry on the roll runs thus: et ſuper hoc, idem atternatus 
ejuſdem, &c. hic in curia prefixit diem partibus prediftis coram, &t. 
apud T. infra hundredum prædictum die, &c. et dictum oft eidem at- 
tornato, &c. quod partibus prædictis plena et celeris fuſtitia inde exhis 
beatur, alioquin redeant, &c, Id. ibid.“ 

*And for good cauſe ſhewn, the cauſe may be brought back 
again, a re-ſummons awarded, and the parties go on from the 
period in which the cauſe was at the allowance of the claim. 1, 
ibid. : 


(P. 4.) Incidents to Courts. 


If the king grants to a borough, &'c. power tenere placita, it ſhall 
have all incidents, tho' not mentioned in the charter: As, it ſhall 
have officers, a ſerjeant, bailiff, &c, to return juries, execute 
proceſs, Sc. R. 1 Rol. 526. J. Zo. f 

So, if it be erected by act of parliament: And ſhall hare 

wer to continue their proceſs, as incident. R. 1 Sal. 408. 

So it ſhall have proceſs. Vide pa, (P. 8.) 

-But it ſhall not have power, as incident, to award a writ of 
inquiry to a bailiff: for it may be executed in court, R. 1 Rab 
526. J. 35. 


EU 


(P. 5.) Juriſdiction. 


The juriſdiction of inferior courts in a city, borough, c. ex- 
tends to all actions, real or perſonal, which by grant or pre- 
ſcription are allowed to them. 7 

A writ of right patent lies for a tenant in fee, directed to the 
vor and ſherit's in London, or to bailiffs, Sc. commanding 
em to do right to the demandant againſt the tenant for 
ſuch tenements. Reg. 2. 5. F. N. B. b. C. D. Vide Droit, 
(. 1, Kc.) : : 

And in this he does not make proteſtation to ſue in the nature 
of ſuch a writ as he pleaſes, as in a writ of right cloſe, but muſt 
ſue ſuch writ as his caſe requires. F. N. B. 7. A. 

And therefore, as right patent lies for tenant in fee, ſo a ſpe- 
cial writ lies to the mayor and ſheriffs, or to bailiffs, c. to do 
juſtice to the heir in tail, for lands deviſed, &c. to him. Reg. 
244. b. . N. B. To A. 

Or, to him in reverſion, or in remainder. Reg. 245. a. 

So, to tenant in dower. Reg. 170. 3. F. N. B. 7. A. 

So, fince the ,. Glec. 6 Ed. 1. 11. if any one impleaded 
Joſe by colluſion, to make a termor loſe his term. Reg. 179. a. 
2 Inſt, 323. 

80, upon the /i. Glo, 13. if a tenant does waſte or eſtrepement. 
2 Inſt, 328. Reg. 77. b. 

$0, to make partition. Reg. 76. b, F. N. B. 6. G. 

[lf a ſheriff is impowered by private act of parliament to take 
inquiſition of the value of lands giving notice to the owners, the 
notice muſt appear on the inquiſition, otherwiſe the juriſdiction 
does not appear; and on certiorari all will be quaſhed. R. v. 


Mayr of Liverpool, T. 8 G. 3. 4 B. M. 2244.) 


$0 in perſona! actions an inferior court may hold plea by 
charter, or preſcription. 

And the ſtile of the court ought to ſhew by what authority the 
court was held. R. 8 GG. 133. a» R. 1 Cro. 489. Mo. 422. 
Ow. 50. 1 Rol. 795. 1. 38. My. 35. R. 2 Cre. 184, 493, 
532. R. Tel. 46. R. 1 Sid. 311. X. Jon. 451. 

do every olficer who juſtifies under the authority of the court, 
ought to ſhew it; as, a ſteward, bailiff, Sc. R. Cro. Car. 46. 
Ain. Mod. Ca. 72. 

lIf the ſtile of the court is, according to the cuſtom ꝛuberegf, &c. 
it is not neceſſary to ſhe that the ſteward may appoint an under- 
ſteward, or that he was appointed in writing. Blenkinſon v. Iſles, 
M. 2 G. 2. Lad. Rain. 1543.1 

But where the ſtile of the court is not conformable to the 
uſual courts, it ſhall be aided by intendment, as if, in the ſtile 
of 2 court dig pulveriſati, it be alledged, that it is held by pre- 
ſcription ; it ſhall not be intended of a court of piepowder, which 
cannot be by preſcription, but of another cuſtomary court under 
tlat denomination, 1 Sal. 265. 


So, 


* 2 2 2 
— * E's — 
2 2- FI 
. * 1 — 1 


329 
1 
C3 N | 
(P. 8.0 Woes” 
In actions | 1 
real. 1 1 
4 
1 
1 
14 
1 
bl, 
1k 
4 
(P. 6.) 
Actions 
perſonal. 
The ftile of 
the court. 


30 


ES FE FT $, 
So, if the ſtile alledges the court to be ſecundum lagen Moya. 


. toriam, where it does not appear to be curia flapulz; it ſhall be 


intended of ſome other court under that denomination, 5 


1 Sal. 265. Mod. Ca. 61. 
(P. 7.) The Plaint. 


In theſe courts the plaint is in the nature of an original in 
C. B. 1 Sal. 266. 

[If the plaint is, F a plea of treſpaſs, generally; it i; go 
without adding, with force and arms. Blenkinſon v. Iles, 1. 
2 C. 2. Ld. Raym. 1543+] 


(P. 8.) The Proceſs, 


Tf the king grants conuſance of pleas, the grantee ſhall has 
power to make proceſs by petit cape, proceſs upon vcucber, or 


other proceſs, as incident; tho' no mention of it in qe grant, 


1 Rol. 490. J. 45. 

And he ſhall make proceſs by capias, where other juſtices make 
it, 1 Rol. 495. J. 50. 

And by grand diſtreſs, where the caſe requires. 1 Nl. 49;, 
J. 51. 
And if the defendant be convicted, he ſhall be fincd, impr- 
ſoned, or amerced, as the caſe requires. 1 Rel. 495. l. 55. 

So, by cuſtom, goods taken upon grand diſtreſs, if it be re- 
turned quad nihil habet ulterius, may be delivered to the plainif, 
for his debt if he recovers, upon ſecurity to re-deliver them if he 
does not obtain judgment 1 Rel. 564. J. 4. 

But a capias ought to be after a ſummons or attachment, not 
the firſt proceſs. Tel. 158. X. 2 Oo. 261. 

And if it be, it ſhall be error, and not aided, as the want of 
an original by the ff. 18 EI. R. 2 Cre. 222, 261. Tl. 158. 

[But the irregularity of a capias iſſuing for the firſt procels 1s 
aided by defendant's appearance. Blenkinſon v. Iles, M. 2 C. 2. 
Ld. Raym. 1543.1 | 

So a cuſtom, that a capios be awarded before ſummons, will 
be void. R. 1 Rol. 563. J. 20. 

So, a cuſtom, in the capias againſt the principal, to have a 


clauſe, if he be not found to take the bail. R. 1 Kol. 563. J. 44 


So a cuſtom to take the bail in execution upon a return of aw 
ft inventus, upon a capias againſt che principal, without a J 
facias, is void. R. 1 Rcl. 563. J. 355 45 

So, generally, the proceſs ought to be returnable at a 4 
certain; for ad proximam curiam is not ſufficient. R. 2 Cr% 314 
2 Bul. 36. | 1 

But where there is a juſtification under proceſs of an inter! 
court, it is ſufficient, that it was returnable, ad proximan cu 
eſpecially if it appear that the court was held at any time Ccertally 
as from three weeks to three weeks. Comp. 21, 22.“ 1 


And this whether the proceſs be meſne or judicial. 


big.* 
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(P. 9.) The Declaration. 


pe the F. 36 Ed. 3. 15. All pleas in the courts of the king, 
or others, Niall be in Latin. 

And therefore, in a declaration, if the day or year be in Eng- 
1 figures, it is error. K. 1 Sid. 40. 2 Lev. 102. 
© Otherwiſe, in numeral letters, which are Latin figures. R. 
a I ev. 102» 

; % if the time be well deſcribed by the year of the king, the 
addition of the A. D. in figures ſhall be rejected. R. 1 Sal. 195. 
80 an uſage to write in Engliſh, does not aid. R. Cro. El. 

185. a 
By &e . 8 El. 2. In courts of Lenden or corporations, where 
continuances are de die in diem, the plaintiff ſhall declare in three 
ars after appearance, otherwiſe at the next court, unleſs time 

ren by ſpecial order of court, or pay coſts, | 

A declaration unde idem Q: per att ſuum quod cum, fc. omit- 
ting, dicit, is error. R. Tel. 103. 

So, if the cauſe of aCtion does not appear to be within the ju- 
riſdiction of the court, it is error; as, if the whole conſidera- 
tion in 9/7,,1p/it does not appear to have been there: As, afſump- 
ſ:, for wares ſold, without ſaying, ibidem wvendif. 1 Sand. 74. 
R. 1 Vent. 243. 1 Sid. 87. 1 Lev. 137. K. 2 Fon. 230. 
2 Lev. 87. 

"That the defendant was indebted and promiſed to pay 
within the juriſdiction is not ſufficient. 2 Wilf. 16. 1 Term 
Rep. 15 1* 

th A alſo be ſhewn that the goods were ſold and delivered 
there, 2 Ui. 26. 

Or, that the money was had and received, 1 Term Rep. 151.* 

For money lent, without ſaying, ibidem mutuat', 1 Vent. 72. 

For nurſing, without ſaying, ibidem nutri. Ray. 75. 1 
Lev. 96, 5 

555 if the action be for a cloſe called B. without ſaying, that 
the cloſe lies within the juriſdiction, 

Or, for treſpaſs done there. Ney. 129. 

And where one count is not laid within the juriſdiction, and 
the damages are given generally, it is fatal on a writ of error, 
tough there be another good count. 1 Term Rep. 15 1.“ 

And the fat. of FJeofails will not help it. IA. ibid. * 

So, if an afſicinp ſit be for fees as a ſolicitor in chancery ; for the 
Gancery is not within the juriſdiction. R. 1 Vent. 28. 

Or, 9:2d nan molgſaret, the Jeſuits, without ſaying, that the 
ſeſuits lived within the juriſdiction. R. 1 Sid. 105. 

Ord ſi um redderet an obligation, without ſaying, that it was 
within the juriſdiction. 1 Sid. 105. 

Quad iret de York ad A. or carry goods from York to A. with- 
out ſaying, that A. is within the juriſdiction. R. 1 Rol. 545. 


35, 45. Cro. Car. 571. 
5 That 
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That he would procure a leaſe of a houſe in A. without fi 3 
that A. is within the juriſdiction. R. 1 Lev. 50. 1 Vas» 5 

That he would pay when he returned to A. without ſuch al. 
gation. R. Cro. Car. 571. Jon. 451. | | 

So, if one ſues an heir upon an obligation by his anceſior 
without ſaying, that he has aſſets there; tho? he ſays that the ch. 
ligation was made within the juriſdiction. R. 1 Kal. 494, 
J. 35. | 
it one ſues for ſlander within the juriſdiction by which he ha; 
loſt her marriage, &c. without ſaying, that the loſs (which is the 
giſt of the aCtion) was there. R. 1 Sid. 85, 95. Ray, 63, 
1 Lev. 69, 153. 

But if an action be, that he ſued infra juriſdictionem in the name 
of A. without his conſent, ratione cujus others ſued him: it need 
not be ſaid, that the other ſuits were infra juriſdifionem ; for the 
ſuit in the name of A. without conſent, is the ſole ground of the 
action. R. Jon. 448. 

So, if an action be for ſlander, per quod he loſt cuſtomers infra 
guriſdiflionem & alibi, R. Jen. 450. Med. Ca. 224. 

In an action upon the caſe for abuſing a horſe committed to his 
care, by riding, it need not be ſaid that he rode infra juriſdifimen; 
for the giſt of the action is the neglect. B. Med. Ca. 224. 

If in aſſumpſit the plaintiff ſays, that upon an account for debts 
infra juriſdiftionem the defendant was indebted to him in ſo 
much, viz. for value received, without ſaying infra juriſdifioen, 
Fg. 44. 2 Mod. Ca. 77. | 

If the account is laid to be ſtated infra juriſdictionem, it is a0t 
neceſſary to aver the items to have ariſen there. Emery v. Bart 
tett, H. 2 G. 2. Str. 827. Ld. Raym. 1555.] 


(P. 10.) Plea, 


By cuſtom, the defendant in debt, without denying the debt, 
may pray quod inguiratur de vero debito ſecundum conſuetudinem, upon 
which the plaintiff ſhall have judgment for the debt found, R. 
1 Kol. 564. J. 25. 


(P. 11.) Continuance. 


After appearance until judgment, a continuance ought to be 
entered from one court to another. 1 Rel. 486. J. 10, 30, 45. 
Vide Pleader, (V. 1, &c. W. 1, &c.) 

And therefore dies datus to the plaintiff, without a day allo to 
the defendant, is error. R. 1 Rol. 486. J. 30. 

And the court ſhall have a power to make continuances as in- 
cident. R. 1 Sal. 408. Vide ante, (P. 4.) ; 

But a continuance by dies datus is ſufficient, tho' it is not ſaid 
dat” per cur. K. 1 Sal. 265. 

So a continuance from one court to another; tho' the charter 


allows a court from week to week, and it is adjourned to the pr 
con 
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cond week, leaving a week between, except where the charter 
ſays, non aliter. R. I Rol. 526. 2 50. 1 
Vide Amendment, (I. ) 


(P. 12.) Enqueſt. 


The trial in an inferior court ſhall be by an inqueſt of twelve 
lawful men. | | 

And the entry may be quod venire fac 12, Ec. per quos, &c. 
without entring it at large. Ray. 20. | | 

8o the venire may be for twenty-four or twenty-three in an in- 
ferior court, if the trial be by twelve of them. 

[By J. 29 G. 2. c. 19. judges of courts of record in cities, 
towns-corporate, liberties and franchiſes, may fine juror not at- 
tending, from 20 5. to 405. 

But a trial by fix only is not good; for a cuſtom for it ſhall be 
void. R. 1 Rol. 564. J. 12. 

So it cannot grant a Yales; for an inferior court is not 
within the f. 35 H. 8. 6. and a cuſtom for it is void. R. 
1 Rol. 563. J. 50. | 

But there may be a tales de circumſtantibus by preſcription ; and 
if there be added ſecundum formam flatuti, it ſhall be rejected. 
R. Fg. 274. 

It is not a good cuſtom for an inferior court to award a tales 
& circumſlantibus, Ball v. Knight, M. 6 G. 2. Str. 941.] 

If the jury do not agree, an inferior court may keep them 
without eating, drinking, or fire; and adjourn the court zeties 
quaties till they are agreed. 1 Sal. 201. 

A venire fac coram majore, without ſaying, Bic, or, in cur, is 
error. Per Twwiſd. 1 Sid. 77. 

80, a ven fac xit per ques rei veritas ſcire poterit, for ſciri. R. 
2 Lev. 83. 

8o it 7 error, if the jury find the defendant guilty, without 
laying, ſuper ſacramentum ſuum. R. Hob. 248. 

If they find that the plaintiff has 4o s. damage by the non- 
performance of the defendant's promiſe ; for they ought to ſay 
directly quod aſſumꝑſit. R. Tel. 77. 

If the entry be, quod jurateres electi, triati, & jurati dicunt, 
without ſaying, ad veritatem dicend'. R. 2 Lev. 83. 

Vide Amendment, (P.) ä 


(P. 13.) Judgment. 


So the judgment in an inferior court ought ſtrictly to purſue 
the legal form; and therefore if it be ids conſideratum eff, with- 
out ſaying, per curiam, it will be error. R. 1 Sand. 74. 
I Sid, 143, 147. | 

So, ideo videtur curic. R. Tel. 130. Ney 129. 

ldeo liguet, or, conceſſum eſt. Tel. 130. 

Ile confideratum eff per curiam, without ſaying quia videtur 
cute quod placitum eft minus ſufficienss X. 1 Sal. 402. 

| | So, 
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So, if it be, quod querens nil capiat per narrationem, where it 
ought to be, per querelam. R. Sho. 400. | 

If judgment is that plaintiff owght to recover, it is bad, 
and ſhall be reverſed on writ of falſe judgment : it ought to he 
that he do recover. Waldeck v. Cooper, T. 27 & 28 C. 2 
2 Will. 16. | 

So, if pleg in miſericordia be omitted in a judgment in replevin, 
Sho. 400. 

But in a county palatine, ideo conſideratum eft, without ſaying, 
per curiam, is ſufficient, R. 1 Sand. 74. 

So, in an inferior court a judgment quod recuperet pro damni,, 
Sc. is good, without ſaying, pro miſts & cuftagiis ;, for damna in- 
cludes them. 2 Cro. 420. | 

So, quod recuperet pro miſis & cuſtagiis de increments, without 
ſaying, circa ſeam ſuam. Ray. 20. 

Vide Amendment, (R.) 


(P. 14.) Writ of Inquiry. 
After a judgment by default, &c. a writ of inquiry ſhall 


be executed. | 
And it ſhall be executed in court, unleſs where the charter 
allows it to be before the bailiff, &c. R. 1 Rol. 526. J. 35, 
And where the charter allows it before the bailiff, ſerjeant, 
Sc. it ſhall not be before the mayor, who is the judge of the 
court. R. Tel. Gg. | 


(P. 15.) The Remedy, if out of the Juriſdiction. 


By the ff. V. 1. 3 Ed. 1. 35. of great men and others, who 
attach, c. others to anſwer before them of treſpaſles, contracts, 
Sc. done out of their juriſdiction, it is provided, that they anſwer 
to the perſon attached damages double, c. 

And therefore, if any ſue in an inferior court for a matter 
ariſing out of the juriſdiction, an action lies for double damages 
upon that ſtatute. 2 It. 230. 

So a prohibition goes to ſtay ſuch ſuit, F. N. B. 45. F. 
2 Inſt. 230. Vide Prohibitien, (A. 1, 2.) 

And ſuch prohibition goes before the action commenced. a 
2 Inſt. 230. | 

Or, after declaration, before plea in bar or imparlance, the 
defendant may tender a plea to the juriſdiction, upon affidavit af 
the fact; and if it be refuſed, he ſhall have a prohibition. K 
2 Sid. 464. 1 Vent. 88, 181. K. Ray. 189. 

So, where an imparlance is given with the declaration of 


1 Vent. 333. Per Powel, Lut. 1571, 3 
So, upon an afidavit of the fact, he may have a prohibition 
without pleading to the Juriſdiction. Per 2 J. 1. a, 
Lut. 1026. ; | | 
Or, if a plea to the juriſdiction be prevented by artifct 
2 Mod. 273, ; 3 * 


— 
- 
— 


en LES 


go, if a plea to the juriſdiction be refuſed, he may have 
A bill of exceptions, and tender it to be ſealed; and thereby 
take advantage of that matter upon error. Semb, F. N. B. 21. 
V. D. 1 Vent. 181. 8 

And a prohibition lies, aſter a plea to the juriſdiction refuſed, 
tho! the matter be alledged to be within the juriſdiction, &. 


Nol. 317. 3 30. : 
; In tranſitory, as well as real actions. 


Where the defendant is attached by his goods, or by his body. 

N. B. 45. F. 
4 if = declaration does not alledge the matter to be within 
the juriſdiction, a prohibition lies at any time. 2 Mod. 273. 

Or it may be redreſſed by error. R. 2 Cro. 96. or falſe judg- 
ment. Corp. 20.* 

So, if it appears to be out of the juriſdiction, the judgment is 
yoid, and coram non judice. R. 1 Rol. 545. I. 30. 

And if the man or his goods are taken upon it, treſpaſs lies. 

Or, if he eſcapes, no action lies againſt the officer for tlie 


eſcape. R. 1 Rol. 545. J. 30, 809. J. 50. 
do ſuch judgment cannot be pleaded in bar to another action 


for the ſame cauſe. R. 3 Lev. 234. 

So, where a man ſues in an inferior juriſdiction, for a matter 
which he knows to be out of the juriſdiction, an action on the 
caſe lies againſt him. Semb. cont, Lut. 1569. R. 1 Vent. 369. 
vice. 2 Wilſe 302.“ | | 

And an action of falſe impriſonment lies againſt the judge of 
an inferior court, where the plaintiff is arreſted on proceſs from it, 
if the judge know, that the matter was out of his juriſdiction. 
Sr. 9y3- B. R. H. 68. 2 Wilſ. 385.“ 

Or, if the judge refuſes a-plea there, which he ought to re- 
'ceive. Per Jones, 2 Rol. 498. 

But where the matter is ſuppoſed within the juriſdiction, and 
the defendant does not plead to the juriſdiction, but imparls, or 
pleads another matter, by which he admits the juriſdiction; he 
ſhall never afterwards have a prohihition, though it be out of 
the juriſdiction, Adm. 1 Vent. 88, 181. R. 2 Med. 273. 
| Mid. 63, 81. 1 Sal. 202. | 

Nor, an action upon the ſtatute for double damages, 
2 Int, 230. | 

Nor, relief by error. 1 Vent. 236. Vide 1 Vent. 369. 

So an officer ſhall be excuſed tho' it does not appear by the 
proce's to be within the juriſdiction, and in fact it be out of it; 
for it is ſufficient, that it be alledged 1n the plaint, or declaration, 
R. 2 Mad. 59. 195. 

In juſtification, by the officer, it is ſuſficient to ſtate that the. 
Pati below levied his plaint in a plea of treſpaſs on the caſe, 
fir a cauſe of action ariſing within the juriſdiion of the court, with- 
out ſetting forth the cauſe of action, or that the defendant became 
ideell <vithin the juriſiliction. Cowp. 18.“ 


— — — 
+ THAT + £- po 


= FR 


** 


8 
. 


— 
rr 


. 
—— 
1 


— Fa — 

> 
7 5 1 11 
* 3 FP. 


4 
. 
7 

9 


do an tion lies againſt the officer for an eſcape. R. 
I tal. 202. R. P. 7 Ann. inter Higginſon and Sheaf. ¶ Keported 
Goyni's N 153.) K. cent. per 3 J. Ellis acc. 2 Mod. 30. — 


Tho? 
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Tho' the officer had notice, that it aroſe out of the jy; 
diction, Vide Comyns's Rep. 153, 150. oy 
So an action on the caſe does not lie againſt an officer, why; 
not conuſant. R. Lut. 1568. N 

Nor, againſt the plaintiff in the inferior court. R. Lat. 56 
1569, 1572. Carth. 190. | 

Tho' he knew, that the cauſe of action aroſe out of the jurif. 
dition. Semb. Lut. 1569. Vide ſupra. contra. 

So, if a prohibition, upon a ſuggeſtion that it ariſes out of the 
juriſdiction, goes to a ſuit in an inferior court, a procedend; ſh; 
be granted, if it appears to be within the juriſdiction as, if ; 
prohibition: be to the courts of London, for 3 of the plaintig 
in ſaying that ſhe is a whore, a procedends ſhall be granted, upon 
affidavit that the ſpeaking was in London, where ſuch words ar 
actionable, without a return of the cuſtom upon an habeas cpu, 


Sho, 13 1. 4 Med. 367. 
(P. 16.) Miſdemeanor in the Judge or Officers. 


So for a miſdemeanor in the ſteward or judge of an inferio 
court, an attachment lies againſt him, as for a contempt: Ag, if 
he gives judgment where he himſelf is party. 1 Sal. 201, 396, 

If he grants a new trial after judgment and coſts taxed, 
1 Sal. 201. 
ee pon attachment againſt all the goods of the party, 

id. 

If he refuſes a return and execution of a writ of error; tho 
his fees are not paid or tendred. Lane 16. 

But a man, who acts as a judge, can never be queſtionet 
by action or indictment, for a matter within his juriſdiQion 
tho' he be miſtaken. R. 1 Sal. 396, 7. Vide Action upon th 
Caſe for a Conſpiracy, (B.) 

So an attachment does not go, where the contempt is not ma- 
nifeſt : As, if a judgment be againſt B. and fatisfied, and after- 
wards another action between the fame parties, and a vrt 
of error upon it delivered before judgment, upon which ths 
ſteward returns the former judgment. Ray, 189. "1 


(Q) The Courſe of the Court. 


T HE courſe of the court is the law of the court. 
And the judges will generally take notice of the courſe and 
law of every court. | | 
As, upon a writ of error, the court of B. R. will take notice, 
what are the particular laws and cuſtoms of the place where thc 
judgment was given, without a return of them upon record: 
As, that the proceedings in Berwick are in Engl K 
1 Sal. 269. 
So, of the form of pleading, &c. in C. B. the court of 
B. R. will take notice: Tor it cannot be tried, if it ſhould be 


ſpecially aſſigned. R. 2 R. 3. 9. b. 2 


E OU RTS. 


e judge of an inferior court cannot grant a new trial; 
Hung · 380-* but for matters of irregularity, where the proceed- 
ings are contrary to the practice and rules of the court, he may 
ſet aſide the judgment. Semb. Bayly v. Boorne, M. 7 G. 


bi Zo . . 
ite — ſet aſide a writ of inquiry or judgment, tho? ſtrictly 


regular, if obtained by fraud or ſprprize. Rex v. Urling, 


M. 4 G. Fort, 198.] . | . . 
[He may ſet aſide a regular interlocutory judgment, in order 
to let in the trial of the merits, Rex v. Peters, P. 31 G. 2. 


1 B. AH. 568.] : 
[He may ſet aſide a verdict, when after notice of trial a 


reference is agreed to, and plaintiff without new notice goes to 
trial, Jewell v. Hill, H. 8 G. Str. 499.] 

He may ſet aſide a verdict, for irregularity, but not upon the 
nerits. Rex v. Peters, P. 31 G. 2. 1 B. M. 568. 


In what Court Erroz ſhall be bzought: 
Vide Pleader, (3 B. 2, &c.) 
Jn what Court a Suit foz the King's Debt ſhall 
be bzought. 


Vide Dett, (G. 11.) 


Sult of Court. 
Vide Cepybold, (K. 13, Kc.) 


Execkion ok Courts. 
Vide Preregative, (D. 28.) 


Peoceedings in Courts, when Evidence. 


Vide Evidence, (C. 1.) 

For more concerning Courts, Vide Abatement, (D. 6.) —Afiſe, 
(B. 7. — Audita Duerela, (E. 2.)—Diſmes, (M. 5, Kc.) Exe- 
rution, (I 15 & c.) Privilege. (A. 1.—C. 1.) —Probibitien, — 
Qu Warrante, (C. 1) 


e RED 1 T. 
Bill of Credit. 
Vide Merchant, (F. 3.) 
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CRE DIT OR. 
Vide Bankrupt, (D. 3.) 


n EX. 
Vide Navigation, (C.) 


CROSS REMAIN DE RS. 
Vide Deviſe, (N. 14, 15.) 


C R O W N. 


Vide Fronchiſes, (G. 1.)—Prerogative,— A. t; Sas 
8 Scotland, (D. 2.) I 


Limitation of the Crown. 
Vide Parliament, (H. 18, 19.) 


Pleas of the Crown. 

Vide Afi, (D. 1.)— Fuftices— Juſtices of Peace, 
CUI ANTE DIVORTIUM. 
Vide Dum fuit infra ZEtatem, (G.) 
CUI IN VITA. 

Vide Baron and Feme, (I. 3.) 

CUM PERTINENTIIS. 

Vide Grant, (E. 9.) 
CURIA CLAUDENDA. 
Vide Droit, (M. 1, 2.) 
CURSING AND SWEARING. 
g Vide Fuftices of Peace, (B. 23.) 
CURTESY OF ENGLAND. 
Vide Copyhold, (K. 1.)—Eflates, (D. 1, 2.)—Woſte, (F. %) 
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CURTIL AGE. 
Vide Grant, (E. 7.) 
E U. 3 'T 


Cuſtom. 


Vide Chancery, (2 Y.3 D. 3.)—Copybold, (K. 1, &c.—S, 1, Kc.) 
—Diſmes, (H. 16.)—Dower, (B.) — Guardian, (G. 1, &c.)— 
Parceners, (B.)—Parliament, (R. 24.)—Pleader, (C. 38.)— 
3 K. 3, 28,—Probibition, (F. 12.) —Trade, (D. 2.) 


Cuſtoms. 


Vide Parliament, (H. 11, &c.)—Preregative, (D. &c.) 
l ( Trade, (C. I, &c.) n ( * 5 


Cuſtoms of London. 


Tide Guardian, (G. 1, &c.) Lenden, (M.—N. 1, Kc.) — | 
Waſt, (B. I, 2.) 4 

H 

i 


Cuſtoms and Services. I 
Vide Droit, (G.) 4 ö 

Cuiſfomary Conveyance. 
Vide Baron and Feme, (G. 4.) 


Cuſtomary Court. 
Vide Copyhald, (R. 2, &c.) 


CUSTOS BREVIU MN. 
Vide Courts, (C. 3.) 
CUSTOS RE GNI. 
Vide Roy, (H. 1, 2.) 
CUSTOS ROTULORUM 
Vide Chancery, (B. 4.)—Fuftices of Peace, (D. 4.) 
2 2 
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CUSTOS SPIRITUALIUM. 
Vide Prærogative, (D. 26, 27.) 
CYPRESS Ss. 
Vide Condition, (L. 1.) 
DAMAGE-FEASANT. 
Pide Diſtreſs, (B. 4.)—Pleader, (3 K. 21, &c.—3 M. 26.) 


—- — 


n 
(A) Damages, when recovered. 
(A. 1.) By the Common Law. 


D Y the common law, in all actions perſonal and mixt, 4, 
mages were recoverable. 2 J. 286. 
And tho! the plaintiff recovers the thing itſelf demanded, 3c 


he alſo recovers damages: as, in detinue. 2 H. 6. 15. 


In attaint; tho' he obtains a reverſal of the former verdidd, 
I Rol. 574. J. 47. 

In ward of the body and land. 17 Ed. 3. 72. 6, 

In prohibition. 1 Ne. 575. J. 30. 

In audita querela. 1 Rol. 575. J. 20. 

In account, as receiver. R. 1 Rel. 575. I. 45, 55. 1 La. 302. 
Vide poſt, (A. 2.) : * 

In an appeal of mayhem; tho' he does not count ſor dw 
mages. 1 Rel. 575. J. 17. 

So in all actions upon ſtatutes, which give damages to the 
party grieved, or a certain penalty, the plaintiff recovers damage, 
over and above the penalty. R. 1 Rel. 574. J. 20, 35. 

So, in an action founded upon a ſtatute, which prohibits any 
thing. | 
In actions where damages are recoverable, the ſucceſor, 
where he is elective, ſhall recover damages for the time of lis 
predeceſſor. 1 Rel. 569. J. 20, 25. | 


(A. 2.) When not. 


But by the common law no damages were recoverable it 
a real action. 2 Inft. 286. 10 G. 116. a, 
Nor, in an aſſiſe, except againſt the diſſeiſor himſclh 


2 Inſt. 284. K 
Nor, 
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Nor, in a quare impedit, 2 Inſt, 362. 

Or, partition. 1 Rel. 575. J. 14. 

Nor, in a perambulatiaue faciendd, 1 Rol. 575, I. 7. 

Nor, in diſceit, upon a recovery by default. 1 Rl. 575, 
1 23. 
Nor in account. 1 Rol. 575. J. 8., 11. Vide ante, (A. 1.) 
Nor, in auarrantia charts, where the plaintiff recovers pro loca 


i tempore, 1 Rel. 5 74. l. 49. 
Nor, in a ſcire facias, or other writ of execution. 1 Rol. 574. 


1. 42. ä 
Nor, in an information, or action by qui tam upon a penal 
ſtatute, tho' it be for a certain penalty. R. 1 Rol. 574. I. 40. 
A ſucceſſor who is preſentative, as a parſon, &c. ſhall not 
recover damages for the time of his predeceſſor. 1 R2/. 569. 


. 22. 
Nor an heir, or executor, for the time of his anceſtar or 


teſtator. 1 Rel. 569. J. 15, 17. 
Nor, a reverſioner upon a term for years, if he recovers in an 


aſiſe. 1 Rol. 569. J. 30. 
(A. 3.) When by Statute. 
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Yet now by the f. of Merton, 20 H. 3. 1. damages ſhall be re- 
covered in dower unde nibil habet. 

By the ft. F Glee. 6 Ed. 1. 1. in a writ of entry ſur difſcifen : 
be it in the per, in the per and cui, or in the poſt, 2 Inft. 286. 


Dy. 370. 6. 
in an action againſt the alienee of the diſſeiſor, if the diſſeiſor 


has not ſufficient. 

And, by equity, againſt any one, who has the land from the 
diſſeiſor by title, or by wrong. 2 Ii. 284. 

So, by the ſame ſtatute, in mortd"'anceflor, coſinage, aiel, or 
&/aicl, or other action againſt the tenant for his own intruſion, 
or his own act. 2 Iuſt. 287, 289. | 

And the damages ſhall be computed for the time from the 
ceath of the anceſtor to whom the demandant makes himſelf 
heir. 2 Inſt. 288. 

do by the . W. 2. 5. in an aſſiſe of darrein preſentment, and 
quare impedit, adjudicentur damna, vi. fi tempus ſemeſtre tranſierit 
fer impedimentum alicujus, & epiſcopus ecclefram conferat, & verus 
patronus ea vice preſentationem ſuam amittat, ſint damna ad valorem 
recleſue per duos annos fl tempus ſemeflre non tranfierit, damna ad 


valorem medietatis eccleſiæ per unum annum. 
And therefore, where the patron loſes his preſentation, hac 


vier, he ſhail recover damages to the value of the church for two 
fears. 2 Iuſt. 362. 

If the biſhop has not collated by lapſe, he has his election to 
recover double damages, and loſe his preſentation ; or to recover 
lis preſentation, and ſingle damages only. 2 1»/. 362. 

lf the patron recover within fix months, he thall have damages 
only for half a year. 2 It. 362. 
| 2 3 Tho' 
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Tho! the biſhop has collated within that time; for, the coli. 
tion being unlawful, he ſhall not loſe his preſentation. 2 J,. 361 

But the king ſhall not recover damages in a quare impedit ; fr 
he is not within the /. W. 2. 5. R. 6 Co. 5 1. 4. Sm 
1 Leo. 150. Cro. El. 162, ; 

By the ff. 7 H. 8. 4. & 21 H. 8. 19. an avowant, e. hall 
recover damages and coſts. Dub. Whether he ſhall recover da. 
mages. 2 Rol. 75. 

By the /t. 33 H. 8. 39. in all ſuits on ſpecialty to the king, the 
king ſhall recover coſts and damages, as common perſons uſe tg 
do in ſuits for their debts, 

[By 13 G. 2. c. 21. perſons drowning coal-pits (exc 
. 4. ſhall pay treble damages and full coſts.) a 

Vide Caſis, (C. 1, &c.) 


(B) To whom Damages belong. 
T HE damages ſhall be to him who ſuſtains the loſs: and 


therefore, in waſte by a ſurviving ſiſter and niece, for 

waſte in the life of the other ſiſter, the aunt only ſhall recover 
the damages, nd not the niece, Co. L. 198. a. 
So, if the niece join in a mortd'anceſtor, the aunt 
only ſhall recover ine damages until the death of her fiſter. 
2 Inſt. 288. 

But where the aunt and niecc join for waſte done in their time, 
they both ſhall recover damages. 2 Inf. 305. 

Or, in mortd ancęſtor, both ſhall recover damages for the time 


after the death of the deceaſed ſiſter. 2 If. 288, 


So, if they join in waſte, as they may, for waſte done in the 
time of the deceaſed ſiſter, and alſo in their own time; the aunt 
only ſhall have judgment for the damage in the life of her ſiſter, 
and both ſhall have judgment for the place waſted, and treble di- 
mages for the waſte done afterwards, 2 Ut. 305. 


(C) Damages, how ſaved. 


F the defendant in dower unde nihil habet comes at the fir 

day, and pleads touts temps priſt, and this cannot be denies, 
h | ſhall ſave his damages. Co. L. 32. 6. 

So, in admeaſurement of dower, if the defendant at the fil 
day pleads, priſt d' admeaſure. 1 Rol. 573. I. 45. 

So in dower, if, at the firſt day of the ſummons, the bei 
comes and pleads torts temps priſt, and the demandant does not 
reply, a requeſt; for the heir has title. Co. L. 32. b. 33. 4. 

So in Yetinue, if, the garniſhze comes the firſt day, and t- 
knowledges the condition broken, he ſhall ſave his damages; 


for they are given againſt him for his delay. 1 Rol. 573. {+ 49 


8 H. 6. 11, 
So, if he makes default. 1 Re/. 573. J. 52. 


80 
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80 in detinue of charters againſt an executor, upon a devenerunt 
a manus after the death of the teſtator, if he pleads, tout temps 
prift after the charters came to his hands. 1 Kol. 574. I. 5. 

But the defendant does not ſave his damages; if he does not 
come upon the firſt proceſs, at the firſt day after the return. 
1 Kal. 573. J. 54, 574+ J. 8. : 

8o a wrong-doer does not ſave his damages, if he comes the 
frlt day: As, in atel, cofinage, W'c. if the tenant at the firſt day 
tenders the land, and pleads, touts temps priſt. Co. L. 33. as 


(D) To what Time allowed. 
JN perſonal actions, damages are allowed only to the time of 


the action commenced, 
For money lent, intergſt ſhall be given from the time the mo- 
ney was payable, to the time of liquidating the debt, by the 
courts giving judgment. 2 Brown 1081, 1086.“ 

80, on a bill of exchange it is uſual to calculate the intereſt 
up to the time when judgment may be entered up.“ 

*And it is now ſettled as a general rule that where a new 
action may be brought, and a new ſatisfaction obtained on that, 
for duties or demands ariſen ſince the commencement of the 
depending ſuit, theſe ſhall not be included in the judgment on the 
former action: But where the intereſt is an acceſſary to the prin- 
cipal, and the plaintiff cannot bring a new action for intereſt 
grown due between the commencement of the action, and the 
judgment it ſhall be included, Id. 1086, 1087.“ 

*In an action on a bond payable with Indian intereſt ; plain- 
tiff is intitled to have the ſum lent, together with Indian intereſt 
up to the time of ſigning the judgment; and the legal intereſt of 
this country on the accumulated ſum aſcertained by the judg- 
ment, from the time of ſigning the judgment, till afZual payment 
of the money. Id. 1096.“ 

But he cannot recover the latter without another action. 
F:de Bur. 1096 to 1098. unleſs the delay has been occaſioned by 
a writ of error, and then, a court of error may give intereſt or 
damages on the ſum recovered by the original judgment on the 
athrmance of it. Doug. 75 2. u.“ 

*And a jury may give intereſt on book debts in the name of 
damages. Id. 676.% 

But in real actions, the demandant ſhall not count of dama- 
des: For he ſhall recover till the time of the verdict. 10 Co. 
117. 4. 

Or, if a writ of inquiry be awarded, till the time of che writ. 
10 Co. 11 7. a. 
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(E) Þow aſſeſſed. 
(E. 1.) By the Jury which tries the Iſſue. 


N all caſes where the iſſue is tried by a jury, and damages 

are recoverable, the damages regularly ought to be aſſeſſed by 
the jury. 

And if they do it not, where damages only are recoverable, 
the verdict ſhall be void. 

And the omiſſion cannot be ſupplied by a writ of inquiry; for 
thereby the defendant will loſe the benefit of a writ of attaint, 
if the damages are exceſſive. R. 11 Co. 56. 4. Vide poſt, (. 
2, 8.) 

Nor, by a releaſe of damages. Vide peſt, (E. 2, 8.) contra. s 

So, if there be ſeveral defendants, and one makes default, 
and the other pleads to iſſue; tho' a writ of inquiry be awarded 
upon the default to avoid a diſcontinuance, yet it does rot iſſue; 
for the jury which tries the iſſue ſhall afleſs damages againſt all 
the defendants. 11 Co. 6. R. 2 Cro. 349. 1 Leo. 141. 

So, if the defendants pleads ſeverally, and there are ſever1! 
iſſues, the jury which tries the firſt iſſue ſhall aſſeſs damages 
againit all; and the-fecond inqueſt need not aſſeſs any damages, 
R. 11 Co. 5, 6, 7. 

And if the ſecond inqueſt aſſeſs damages alſo, the plaintif 
ſhall have his election de melioribus damnis. R. 11 C. 5, 6, 7, 
*Vide 1 Vils. 30.* 

And in ſuch caſe there is no need of a releaſe of the dama- 
ges aſſeſſed by the other inqueſt ; for the acceptance of the greater 
damages is a waiver of the leſs. R. Cro. Car. 193. Semb, Cr. 
Car. 243. 

So, if there be a demurrer to part, or by one defendant, and 
iſſue as to other part, or by another defendant, the jury which 
tries the iſſue ſhall afſeſs damages upon the demurrer conditi- 
onally. Lut. 875. 6. 2 Rol. 723. l. 5. D. 2 Sand. 26. 

And it ſhall not be ſupplied by a writ of inquiry. Dub. 
2 Xx. 923- his. 

So, if there be a demurrer upon the evidence, the jury which 
was charged with the iſſue, may aſſeſs damages conditionally, 
Cro. Car. 143. 


(E. 2.) When they need not. 


But where there is judgment, without any iſſue tried, dama- 
ges ſhall be aſſeſſed by the court, or by a writ of inquiry. Vid 


Pleader, (Z. 1, &c.) Wide Doug. 316. u. 


[The court will not refer the aſcertaining of damages to pro- 


thonotary. Barnes 428.] | 


So, if there be a demurrer to the evidence upon 2 trial, the 


jury may be diſcharged without aſſeſſing the damages, which 


ſhall be ſupplied by a writ of inquiry. R. Cre. Car. 143- * 
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& in replevin, if the plaintiff be nonſuited at , prive, and the 
«iro do not inquire for the avowant, it may be ſupplied by a writ 
T inquiry. R. 2 Rol. 112. 

80, if there be judgment for debt as well as damages, and the 
zurr do not aſſeſs any damages, it may be aided by a releaſe of 
he damages: As, in debt, annuity, Oc. 11 Co. 56. a. 

. 
1 * ejectment of the cuſtody of the land and of the heir, 
ind intire damages, where _y do not he for the heir; it ſhall 


he aided, if the defendant releaſes his damages, and takes judg- 


ment for the land only. 11 C. 56. 4. ide poſt, (E. 5, 6.) 
Vide paſt, (E. 8.) 


(E. 3.) To what Value. 


go the jury cannot regularly aſſeſs more damages than are al- 
Not mo 

than in the 
declaration. 


edged by the plaintiff in his declaration. 10 G. 117. 1 Rol. 
578. J. 5. R. Tel. 45, 70. 

If the jury (by allowing intereſt on a judgment) give greater 
damages than laid; on error brought, plaintiff ſhall not have li- 
berty in another term to remit the ſurplus, to enter Judgment 
for the damages laid only. Wray v. Lifler, P. 12 G. 2. 
Sr. 1110. 

Nor — for damages and coſts together; for it does not ap- 
rear how much was intended for damages. 1 Rol. 578. J. 45. 

$9 the plaintiff ſhall not recover more damages againſt a 
youchee than are in the count; for he comes loco tenentis. 1 Raul. 
578. J. 7. 

The damages ought to be aſſeſſed in direct terms; for it is 
not ſufficient to ſay, that the defendant took goods to the value 
of 205, 

But the jury may aſſeſs for damages as much as the plaintiſf 
has counted for; and alſo for coſts, beyond that ſum. X. Cro. 
E. 866. 10 Co. 117. ö. 1 Rol. 578. J. 35. R. 2 Cro. 69, 
297. R. Tel. 70. | 

So the court may tax, for damages and coſts together, beyond 
de damages alledged in the declaration: As, in debt ad damnum 
icl. judgment quad recuperet debitum & damna ſua, &c. ad 121. 
13 well, R. 1 Kol. 579. I. 5. 

90 in real actions, where no damages are mentioned in the 
tount, the demandant ſhall recover his damage to the time of the 
rerdict, or writ of enquiry. 10 Co. 117. a, 

do in detinue, the plaintiff may recover againſt the garniſhee 
more damages than were alledged in the declaration; becauſe he 
covers for delay after his declaration. 1 Rel. 575. J. 10. 

f a jewel, for which zrover is brought, is not produced it 
ſtall be preſumed to be of the fineſt water, and damages ſhall 
be * accordingly.* Armory v. Delamire, H. 8 G. Str. 
505. 
ln action againſt the ſheriff for falſe return on meſne proceſs, 
n debt on judgment where the defendant is in bad circumſtan- 

ces, 
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ces, the whole debt given in damages againſt the ſheriff. Hag 
the defendant been in good circumſtances, not ſo much. Pi 
v. Hord, M. 12 G. Str. 650.) BY 

In debt againſt a ſheriff or gaoler for an eſcape, the jury can. 
not give a leſs ſum than the creditor would have recyy4.3 
againſt the priſoner, viz. the ſum indorſed on the writ, and the 
legal fees of execution. 2 Term, Rep. 126,* 


So the jury may aſſeſs damages to any value under the dec 
ration; as, to a penny, farthing, &c, | 

So, to half a farthing, Cc. BR. 2 Rol. 21. 

So, upon a catching bargain, the jury may reduce the damages 
to a reaſonable ſum: As, where a promiſe was to pay for a hoffe 
a barley corn, a nail, and double every nail, &c. they may giv 
the value of the horſe, R. 1 Lev. 111. 

But if the jury find according to the promiſe of the defendant, 
they are not ſubject to an attaint. Semb. 3 Lev. 150. Ms, 41g, 

So, where the jury of courſe find the damages alledged in the 
count, without evidence, they ſhall not be ſubject to an attain: 
for it. Dy. 369. 6b. | 

So, where the defendant confeſſes, or admits the damages for 
which the plaintiff counts, the jury ought to find ſo much; x 
in treſpaſs for re/cous of a diſtreſs ad damnum 40 l. if the defend. 
ant juſtifies by ſpecial matter, he admits the damages, 1 N.. 

78. J. 15. 
_ So in prohibition, if the defendant acknowledges the contempt 
alledged, 1 Kl. 578. J. 20. 

So, in debt upon the ff. 2 Ed. 6. 13. for not ſetting out his 
tithes, to the damage of 200/. if the defendant does not take the 
damages by proteſtation, but pleads a diſcharge by the „. 31 H. 
8. 13. and there is iſſue upon it. R. Al. 88. 

So in an action in the deber & folet, for ſubſtracting ſuit toa 
mill, if the defendant confeſſes the action. 1 Rel. 578. J. 25. 

In a writ of right of ward, if the defendant acknowledges his 
right to the ward. 1 Rel. 578. J. 27. 

Yet a demurrer to a declaration does not amount to a con- 
feſſion of the damages, for which the plaintiff counts. 1 K. 

8. J. 30. 

Ts — for a penalty in articles, the jury ought to aſſeſs di- 
mages on the breach aſſigned, according to the ſtatute 8 & 9 
. 3. c. 10. and ſhall not find the debt; otherwiſe à venir? at 
novo ſhall be awarded. 2 Wil. 377.* 


(Z. 5.) When aſſeſſed ſeverally. 


In an action againſt divers perſons, who are found guilty of fe 
veral takings or offences, damages ought to be aſſeſſed againlt 
them ſeverally; as, in treſpaſs for a battery and goods, if one be 


Found guilty for the battery, and the other for the goods taken. 


Rol. « bo . 
I 579 1. 42 0 


DAMAGES. 


[In action upon the caſe for malicious proſecution, of indict- 
ment of felony, whereof plaintiff acquitted, againſt proſecutor 
and the juſtice who committed, ſeveral damages aſſeſſed. Lane 
v. Suntelow, H. 4 C. Str. 79.] Sed vide infra E. 6. contra. 

In debt againſt divers by ſeveral precipes. 1 Rel. 570. J. 40. 

In decies tantum againſt divers, damages ſhall be againſt them 
ſcrerally; for they are ſeveral takings. 1 Rel. 570. J. 35. 

$9 in an action againſt divers, if one is found guilty at one 
time, and another at another, ſeveral damages ſhall be aſſeſſed. 

(In treſpaſs againſt ſeveral defendants, though ſome plead to 
iſue and are acquitted, yet damages ſhall be aſſeſſed againſt the 
defaulters. Fones v. Harris, H. 12 G. 2. Str. 1108. Creſſy v. 
Webb, H. 18 G. 2. Str. 1222.] 

[In treſpaſs againſt ſeveral, A. lets judgment go by default, 
B. demurs, and C. pleads not guilty; and it comes on to aſſeſs 
damages againſt A. contingent damages againſt B. and for trial 
a5 to C. who is acquitted ; ſeveral damages may be aſſeſſed againſt 
A. and B. Chapman v. Houſe, T. 13 GC. 2. Str. 1140«] 

So, if ſeveral cauſes of action are joined in one declaration 
againſt the ſame defendant, the damages may be ſeverally aſſeſſed. 
Vide peſt, (E. 6.) 

And it is ſafeſt for the plaintiff; for, if for one cauſe an action 
does not lie, the plaintiff ſnall have his damages and coſts for the 
other; and the judgment ſhall be reverſed or arreſted only for 
that part, which bo not a good cauſe of action. R. Cro. El. 537, 
R. 1 Rol. 24. R. Mo. 708. 

As, in cjeftione cuſtodie terre & heredis, if intire damages are 
given, it will be bad for the whole; becauſe the action does not 
le for the wardihip of the heir. Dy. 369. bo Vide ante, (E. 2.) 
—Poſt, (E. 6.) 

In 1 * s quare clauſum fregit, and for battery of his ſervant, 
without ſaying, per quod be amiſit, if intire damages are 
giren, it will be bad for the whole. R. 10 Co. 130. 5. 

[If aſſault is well laid, and then cumgue etiam, and another 
aſault, and intire damages, it is ill. Amyon v. Shore, H. 11 G. 
Str, 621.] 

Un battery, two counts, the firſt good, the ſecond with a cum- 
que etiam; and becauſe damages were intire, judgment was ar- 
reſted, Rudge v. Ouon, P. 5 G. Fort. 376.] 

[If A. and B. bring treſpaſs for breaking and entering the houſe 
of A. and taking the goods of A. and B. and intire damages given, 
tis ill, Maddox v. Taylor, P. 116. 2 Ld. Raym. 1381.] 

In aſumpfit to ſtand to an award, and not ſue execution, and 
a breach aſſigned for both, and intire damages; if the award 
was void, it will be bad for the whole, R. 10 C. 131. 

So, in an action for words alledged at ſeveral times, and the 
words at one time are not actionable. 1 Rol. 5 76. I. 20. Per 
Popham, Cro. El. 329. Cro. Car. 328. 1 Lev. 134. 

So, in covenant, aſſumpſit, &c. if the breach be for not ſur- 
tende ing land and giving an obligation, and intire damages; 
here 2 breach in not giving the obligation is null, R. 
2 Cm. 115. | 

So, 


* 
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B. fimul cum A. R. 2 Cre. 348. 


DAM AGE S. 
So, in an action upon the caſe, if the plaintiff preſeribez for 


honey, wax, dead wood, goods of felons, &c. and intire dann. 

he are given, where for ſome of the things the preſcription is 
ad; judgment ſhall be ſtayed for the whole. R. .. 70 
Cro. El. 560. K 

So, if the plaintiff intitles himſelf to a mill by a leaſe 9 Jac 
and aſſigns a breach for not grinding from 2 Fac. to the 12 * 
and general damages are given; the plaintiff ſhall not recover "I 
any part. R. Mo. 887. 

So, in an action upon the caſe, if the plaintiff charges the in. 
veigling away his apprentice, by which he loſt his ſervice for the 
reſidue of the term, which is not yet expired, and the jury 
give damages generally; it will be bad for the whole. . 
2 Sand, 171, 

So, in covenant, if ſeveral breaches are aſſigned, and intire 
damages; if any breach be inſufficient, it will be bad for the 
whole. R. 1 Sand, 154. | 

So intire damages de iucremento given by the court are void for 
the whole, if the action does not lie for part. R. Mo. 708, 

[In action for words, ſome whereof not actionable; if dama- 
ges intire, plaintiff ſhall have new venire facias, that they may 
be ſevered, Barnes 478, 482.] 


(E. 6.) When not. 


But where there is a joint cauſe of action, againſt divers per. 
ſons, damages ought not to be aſſeſſed ſeverally; and if they are, 
a venire facias de novo ſhall go: As, in treſpaſs againſt ſeveral, if 
they be all found guilty of the ſame treſpaſs. R. 11 Co. 5.4. 
Heyden. Carth. 20. 55 

[Tf two defendants confeſs the treſpaſs, the damages cannot be 
ſevered; and if ſevered, judgment ſhall be arreſted. Onſ{;w . 
Orchard, P. 7 G. Str. 422.] 

Or, tho' they plead ſeverally. 11 Co. 5. 6. R. 2 Cre. 384. 

Or one pleads, not guilty, and the other juſtifies. R. Cn. 
EJ. 860. R. 2 Cro. 118. 

Or, if the declaration be againſt A. ſimul cum B. and againk 


So, if one, to treſpaſs for aſſault, battery, impriſonment, and 
taking of goods, pleads not guilty to the whole, and the other to 
the afſault pleads ſor aſſault, and ſays nothing to the impriſon- 
ment or goods, and it is found for the plaintiff againſt both; da- 
mages ſhall be aſſeſſed generally for the whole : For the treſpals 
being joint in the whole, and he who pleaded /n cult being 
guilty for that, will be guilty of the whole. R. 3 Lev. 324. 

[In an action againſt ſeveral for a malicious proſecution, de- 
mages cannot be aſſeſſed ſeverally. Lowfield v. Bancrift, J. 
5 G. 2. Str. 910. Sed vide ſupra E. 5. contra. 

So, if a plaintiff joins ſeveral cauſes of action in the ſame de- 
claration, againſt the ſame defendant, intire damages may be 


aſſeſſed: For it will be at the peril of the plaintiff if any cauſe : 
ot 
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not ſufficient, in which caſe, judgment ſhall be reverſed for the 

whole; and the defendant has no prejudice : As, in afſumpfit 

upon ſeveral promiſes. R. 1 Rot. 570. I. 12. 1 Kal. 423. 
ul. 258. 

= — ejectment, of the wardſhip terre & heredis, and intire 

damages: For it does not lie for the wardſhip of the heir. R. 

Dr. 369. J. Vide ante, (E. 2, 5.) Jide infra, 

'So, in waſte for ſeveral waſtes in ſeveral places, intire dama- 
ges may be aſſeſſed. R. 1 Rol. 569. J. 50. Cro. Car. 414. | 

And tho? in treſpaſs, zrover, Wc. for goods, ſome are expreſſed 
inſenfibly, in Zng/i/h, ® or falſe Latin, and intire damages are sets, 
aſ:ed, it will be well; for the damages ſhall be intended to be (P. 9 
all given for the other goods. R. 10 Co. 130, 133. b. 

So, in an action for words all ſpoken at the ſame time, tho? 
{me be not aCtionable, and intire damages aſſeſſed; they ſhall 
he all intended for the actionable words. X. 10 Co. 130, 6. 
R. M. 142. 1 Rol. 576. JI. 15. KX. Cro. El. 329, 787. R. 
Ov. Car. 328. 

So, if the deſendant pleads to the words not actionable n# 
guilty, and juſtifies for the others, and iſſue upon it; if intire da- 
mages are given, they ſhall be intended for the actionable words: 
For, upon the whole matter it appears all the words were ſpoken 
at the ſame time. R. 1 Rol. 576. J. 25. | 

So, if words not actionable are of the ſame import with the 
former, and are alledged ex ulteriori malitia, and thereby refer to 
the former. R. Cro. Car. 327. Dub. Sho. 80. 

So, in aſſumpſit by an innkeeper againſt A. pro Þoſpit” B. at his 
requeſt, and that he found pro hoſprtio pred? ſuch a ſum, viz. ſo 
much pro eſculent', ſo much pro poculent', ſo much for apparel ; 
after verdict, damages ſhall not be intended pro veflitu, which it 
does not belong to an innkeeper to find. R. 2 Nl. 79. 

So, if, in a breach aſſigned, ſome words are inſenſible, the 
damages ſhall not be intended for them. R. 1 Rzl. 577. J. 35. 

So, if the plaintiff charges for impriſonment 7 Fuly, and that 
the defendant afterwards, viz. 2 June (which was a time prior) 
menaced him, whereby from the ſaid 2 June negotia intendere 
nequit; the time after the viz. ſhall be rejected, and no da- 
mages intended for that. R. 1 Rol. 576. J. 40. 

So, if the plaintiff aſſigns ſeveral breaches, and one is inſenſ- 
ble and inſignificant, no damages ſhall be intended for that. R. 
I Rd, 577. I. 15. | 

in covenant, where the plaintiff ſhews ſeveral covenants, 
and ſhews a breach only upon one; all the damages ſhall be in- 
tended for that on which the breach is aſſigned. R. 2 Rol. 178. \ 
do, if intire damages are given, when an action does not lie 
for part, if the plaintiff releaſes his damages and coſts, he ſhall 
re judgment for the part which is good; as, in eject nent of 
rud of the land and heir, where it does not lie fer the heir. 
Dj. 370. a. Vide ante, (E. 2, 5.) Vide ſupra. . 
In replevin, if the avowant has a verdict, which gives damages 
i the whole rent, when he was intitled only to tv.o thirds; he 
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So, in an action upon the caſe, if the plaintiff prefer; 
honey, wax, dead wood, goods of felons, Sc. and I 
Ihe are given, where for ſome of the things the preſcription i; 

ad; judgment ſhall be ſtayed for the whole. R. I. 
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Cro. El. 560. 

So, if the plaintiff intitles himſelf to a mill by a leaſe 9 Jae 
and aſſigns a breach for not grinding from 2 Fac. to the 12 * 
and general damages are given; the plaintiff ſhall not recover * 
any part. R. Mo. 887. 

So, in an action upon the caſe, if the plaintiff charges the in. 
veigling away his apprentice, by which he loſt his ſervice for the 
reſidue of the term, which is not yet expired, and the jury 
give damages generally; it will be bad for the whole, . 
2 Sand, 171. 

So, in covenant, if ſeveral breaches are aſſigned, and intire 
damages; if any breach be inſufficient, it will be bad for the 
whole. R. 1 Sand. 154. 

So intire damages de iucremento given by the court arc void for 
the whole, if the action does not lie for part. R. Mz, 708, 

[In action for words, ſome whereof not actionable; if dama- 
ges intire, plaintiff ſhall have new venire facias, that they may 
be ſevered. Barnes 478, 482.] | 
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(E. 6.) When not. 


But where there is a joint cauſe of action, againſt divers per- th 
ſons, damages ought not to be aſſeſſed ſeverally ; and if they are, 
a venive facias de novo ſhall go: As, in treſpaſs againſt ſeveral, it 
they be, all found guilty of the ſame treſpaſs. R. 11 Co. f.. 
Heyden. Carth. 20. = 

[If two defendants confeſs the treſpaſs, the damages cannot be 
ſevered; and if ſevered, judgment ſhall be arreſted. O v. 
Orchard, P. 7 G. Str. 422.] | 

Or, tho' they plead ſeverally. 11 Co. 5. 6. X. 2 Cr. 384. 

Or one pleads, not guilty, and the other juſtifies, R. Crs, 
EJ. 860. R. 2 Cro. 118. 

Or, if the declaration be againſt A. ſmul cum B. and againſt 
B. fimul cum A. R. 2 Cre. 348. 

So, if one, to treſpaſs for aſſault, battery, impriſonment, and 
taking of goods, pleads not guilty to the whole, and the other to 
the aſſault pleads or aſſault, and ſays nothing to the impriſon- 
ment or goods, and it is found for the plaintiff againſt both; d- 
mages ſhall be aſſeſſed generally for the whole : For the treſpals 
being joint in the whole, and he who pleaded en ofavult being 
guilty for that, will be guilty of the whole. R. 3 Lev. 324- 

[In an action againſt ſeveral for a malicious proſecution, de- 
mages cannot be aſſeſſed ſeverally. Lowfield v. Banersft, J. 
5 G. 2. Str. 910. Sed vide ſupra E. 5. contra.) 

So, if a plaintiff joins ſeveral cauſes of action in the ſame de- 
claration, againſt the ſame defendant, intire damages may be 


aſſeſſed : For it will be at the peril of the plaintiff if any cauſe is 


uot 
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not ſufficient, in which caſe, judgment ſhall be reverſed for the 
whole; and the defendant has no prejudice: As, in aſſumpfit 
upon ſeveral promiſes. R. 1 Rol. 570. J. 12. 1 Rol. 423. 
ul. 258. 
4 in ejectment, of the wardſhip terre & heredis, and intire 
damages: For it does not lie for the wardſhip of the heir. R. 
Dy. 369. b. Vide ante, (E. 2, 5.) Vide infra. 
©, in waſte for ſeveral waſtes in ſeveral places, intire dama- 
ges may be aſſefſfed. R. 1 Nel. 569. J. 50. Cro. Car. 414. 
And tho' in treſpaſs, rover, c. for goods, ſome are expreſſed 
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inſenübly, in Zng/i/h, ® or falſe Latin, and intire damages are net., 


aſ:ſed, it will be well; for the damages ſhall be intended to be (b. 9 


all given for the other goods. R. 10 Co. 130, 133. 5. 

So, in an action for words all ſpoken at the fame time, tho? 
ſome be not actionable, and intire damages aſſeſſed; they thall 
de all intended for the actionable words. X. 10 Co. 130. b. 
R. M. 142. 1 Rel. 576. J. 15. X. Cro. El. 329, 787. X. 
Cri, Car. 328. 

So, if the deſendant pleads to the words not actionable u 
guilty, and juſtifies for the others, and iſſue upon it; if intire da- 
mages are given, they ſhall be intended for the actionable words: 
For, upon the whole matter it appears all the words were ſpoken 
at the ſame time. R. 1 Nel. 576. J. 25. | 

So, if words not actionable are of the ſame import with the 


former, and are alledged ex ulteriori malitia, and thereby refer to 


the former. R. Cro. Car. 327. Dub. Sho. 80. 

So, in aſſumpſit by an innkeeper againſt A. pro hoſpit” B. at his 
requeſt, and that he found pro hoſpitio pred” ſuch a ſum, viz. ſo 
much pro eſculent”, ſo much pro poculent', ſo much for apparel ; 
after verdict, damages ſhall not be intended pro veflitu, which it 
does not belong to an innkeeper to find. R. 2 Rl. 79. 

80, if, in a breach aſſigned, ſome words are inſenſible, the 
damages ſhall not be intended for them. R. 1 Rzl. 577. I. 35. 

So, if the plaintiff charges for impriſonment 7 Fuly, and that 
the defendant afterwards, viz. 2 June (which was a time prior) 
menaced him, whereby from the ſaid 2 June negotia intendere 
wut; the time after the viz. ſhall be rejected, and no da- 
mages intended for that. R. 1 Rol. 576. J. 40. 

90, if the plaintiff aſſigns ſeveral breaches, and one is inſenſi- 
ble and inſignificant, no damages ſhall be intended for that. R. 
R. 577. J. 15. | 

in covenant, where the plaintiff ſhews ſeveral covenants, 
nd ſhews a breach only upon one; all the damages ſhall be in- 
tended for that on which the breach is aſſigned. R. 2 Rol. 178. 
do, if intire damages are given, when an action does not lie 
for part, if the plaintiff releaſes his damages and coſts, he ſhall 
re judgment for the part which is good; as, in = nent of 
Yad of the land and heir, where it does not lie fer the heir. 
D. 370. a. Vide ante, (E. 2, 5.) Vide ſupra. . 
In repleviir, if the avowant has a verdict, which gives damages 
the whole rent, when he was intitled only to ty o thirds; he 
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DAMAGES. 


ſhalt have judgment pro retorno habends, if he releaſes his dama- 
ges. R. Mo. 281, 

In an action on the caſe, if the defendant pleads 7 guiliy to 
part, and juſtifies for part in another county, upon which there 
is a mis-trial as to one iſſue; if the plaintiff releaſes his damages 
as to that, it is ſuſhcient. N. 2 Crs. 127. 

So, if ſeveral damages are given, and intire coſts, and the 
plaintiff has judgment only for part; he ſhall have intire coſts, 
Hob. 6. Vide Cofts, (A. 1, &c.) 

[If there is an iſſue to one count, and demurrer to another, 
and plaintiff is nonſuited on the iſſue, damages cannot be aſſeſſed 
on the demurrer. Snow v. Com, H. 8 6. Str. 507.) 


(E. 7.) Damages increaſed. 


When increaſed upon view of a mayhem. Vide Battery, 
E. 3.) 

i 1 may be increaſed by the court, where the principal 
demand is certain: As, in account. 10 H. 6. 24. 6b. 

In debt upon an obligation, where the deed is denied. 1 N 

72. J. 27. 
* if Yo plea be ſent to be tried in a foreign county; for 
the jury there have not full knowledge of the fact. 1 Rel, 572, 
J. 50. 
80, where the court can aſſeſs damages without a writ of in- 
quiry, they may increaſe them after a writ of inquiry upon a de- 
murrer, or judgment by default. R. 1 Rol. 573. I. 5. 

So the court may increaſe damages upon the view of any juſ- 
tice of the court en pais, 1 Rel. 572. J. 22. 

And where the court can increaſe, they may mitigate dann 
ges. 1 Kol. 572. l. 25, 28, 573. J. 7. 

But the court cannot increaſe damages, where the damages 
are the principal, and the court has not certain knowledge of the 
cauſe by the record, or other apparent matter: As, in an action 
for ſlander, tho? the defendant juſtifies. 1 Nl. 572. /. 3. 

In treſpaſs for trees cut. 1 Rol. 572. I. 30. 1 Brownl, 204 

So juſtices of Nz/s prius cannot increaſe damages, 1 Rol. 573. 


J. 30. 
Nor, the court upon the certificate of juſtices of M. pri. 


1 Rol. 572. J. 20. 
(E. 8.) Defect in aſſeſſing aided by Releaſe, 


So, where damages are not the only thing to be recovered, 
the plaintiff may ſupply a defect in the aſſeſſment of the damages 
by his releaſe of the damages: As, in debt, annuity, &c. 11 G, 


56. a, Bentham. 
So, where more damages are aſſeſſed than the declaration men- 


tions, the plaintiff may aid it by a releaſe of ſo much as exceed 
the declaration. Semb, Ow. 45. R. Tel. 45. 1 
, 


DAM AGES. 

So, if in a joint action of treſpaſs, Wc, ſeveral damages are 
aſiſ:d; it ſhall be aided by a releaſe, or nolle proſequi againſt all 
hut one defendant. R. Carth, 21. 


So, if it be doubtful whether damages can be given, he may re- 
teaſe the damages, and not the coſts. 2 Rl. 75. 


And —_ of the damages may be at any time before judg- 
ent. Ibid. 
"But if the jury do not aſſeſs damages, where damages only are 
recoverable, it cannot be aided by a releaſe. Vide ante, (E. 1.) 
do a default in aſſeſſment of damages cannot be ſupplied by a 
vrit of inquiry: For then the defendant will loſe the benefit of 
mn attaint, if they are exceſſive. Vide Pleader, (Z. 1, Kc.) 


Vide ante, (E. 1.) 
Vide Pleader, (S. 25.) 


DARREIN PRESENTMENT. 
Vide Quare Impedit, (C. 1, &c.)—Abatement, (H. 26.) 


DARREIN SEISIN. 
Vide Seifin., — Abatement, (H. 25.) 
r 
vi Bait, (B. 3.) 

1 | 
Vide Ann, (C.) 


Dies Dominicus. 
Vide Temps, (B. 3.) 


Dies Juridict. 
Vide Temps, (C. 1, &c.) 


Pear, and Day. 
Vide Temps, (B. 1.) 


Pear, Day, and Matte. 
Vide Ann, Four, & Waſte. 


Comperuit ad Diem. 
Vide Plead'r, (2 W. 31.) 
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Solvit ad Dlem. 

Vide Pleader, (2 W. 29.) 
DEAN AND CHAPTER. 
Vide Eeclgſſtical Perſons, (C. 3.) 
DEATH. 

Death of the Jncumbent. 
Vide Eſgliſe, (N. 1 .) 


— dbl Juſtſces. 
Vide Abatement, (H. 39.) 


ok the King. 
Vide Abatement, (H. 38. HE ices of | Peace, (A. 8.)—Ofer, 


10.) 


— ok a Party. 
Vide Abatement, (E. 17.— H. 3a, &c.)—Bail, (Q. 5.—R. 5.) 


— of a Stranger. 
Vide Abatement, (H. 36.) 


— of a Teſtatoz. 
Nde Chancery, (3 T. 17.)—Deviſe, (N. 21.) 


—— of a Uouchee. 
Jide Abatement, (H. 37.) 
Dying ſeiſed. 
Jide Diſcent, D. 2, 3z 4, : 
I ide Det. 


DECEIPT. 
Vide Aion upon the Caſe for a Deceipt.— Chancery, (3 F. 1, 2.)— 
(3 M. 1, &c.—g N. 1.—4 D. 3.—4 H. 4.—4 J.. 1.—4 O. 2.) 


—Covin.— Juſtices of Peace, (B. 30, &c.)—Leet, (L. 6, &c.) 
Parliament, (L. 38.)—P leader, (2 H.) 


- Writ of Dikcett. 
Vide Ancient Demeſne, (E. 2.) 
DECIES TAME 
Vide Enqueft, (F.)—Pleader, (S. 46.) 


DECLARATION, 


Declaration in Pleading. 
Vide Count, 


Declaration of Ales. 
Vide Uſes, (D. 1, &c.) 
D E O RE x. 


Fide Chancery, (Ye f, &c. and other Places in the ſame Title.) — 
Evidence, (C. 1.)Sewers, (H. 1, &c.)=Uſes, (N. 20, &c.) 


DEDIMUS POTESTATEM. 
Vide Chancery, (K. 3.—P. 2, &c.)—Fine, (E. 7.) 
» £2: 

Vide Fait. 

DE ER-STEALIN G. 

Vide Fuſtices of Peace, (B. 47.) 
DEFAMAT ION. 


File Aion upon the Caſe for Defa mation. Libel, Pleader, 
(2 L. 1, &c.)—Prohititien, (G. 14.) 
Vor, III. Aa 


-. 
1 = 
ä 0 —— 2388 8 Ss 
Pr I 9 * _— 4 2s ou 4 4 
FM - "'F * 4 A 


4 4b - WA. Hf ns * 25 1 2 * pn. ol : — 
$43 ES AT r r 0 rn 


* 
4 — — — — P * 


— 3 


r r rer 
Con Ot — nd . 


he Bl 2, 
4 A 
. 23 


8 
7» 
* 
* 


3 


—— = Abc 
S 


_— 


211... ¶——T— — 


354 


ETA Ub I 


Vide Abatement, (H. 52.—I. 27.) —Enqueſt, (E.)—Fuftices 4 
Peace, (B. 101.) —Pleader, (B. 11, 12.)— (E. 42.—Y, * 
3 L. 8.—3 M. 28.)—Remitter, (C. 5.) 


DEFEAZANCE. 
(A) What ſhall be. 


Deſeazance is an inſtrument which deſeats the force or ope- 


ration of ſome other deed, or eſtate,» And that which in the ; 
fame dec is called a condition, in an other deed is a defeazance, 
As, if a man covenants or grants that upon payment of a lef; ; 
ſum at ſuch a day, an obligation, recognizance, c. ſhall be void. 
R. Cro. El. 623. 2 
If a defeazance be abſolute and perpetual, it amounts to a re- , 
leaſe. Per Holt, Sho. 46. Carth. 64. Fide Pleader, (2 V. 12, 
—2 W. 35, 37.) f 


So a licence, that he ſhall not be ſued upon ſuch an og 
tion, &c. amounts to a deieazance, ' Cart. 64. $ 


(B) Chen it ſhall be good. 


(B. 1.) Of a Thing executory. 


T HINGS executory may be defeated by a defeazance made 
at the ſame time, or at any ſubſequent time. C. L. 236.6, 

As, a recognizance, ſtatute, obligation, &c. may be deteated 
by a defeazance at a ſubſequent day, as well as upon the fame 
day. Co. L. 237. a Adm. Gro. El. 75 5. K. cont. per 3 J. 
but Sand. acc. 2 Sam. 43. Acc. M. 811. X. Cro. El. 623. 

50, rents, annuity, warranty, &c. G. L. 237. a. 

So, a power of revocation. 1 G. 113. a. 

90 a defeazance, that a ſtatute ſhall not be extended, as to 
lands in A. is good. R. Mo. 811. 

If a defeazance be made of a prior defeazance, the firſt ſhalt 
be thereby defeated; as, a deviſe by any ſubſequent devile, 


I Rl. 590. J. 45. 
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(B. 2.) Of a Thing executed 


* „ — wt, Pn 
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So inheritances, and things executed may be defeated by a de- 
feazance matie at the ſarie the. G. L. 236. 5. 
So an obligation, &c, may be defeated by defcazance after the 
condition broken, as well as before. R. Car. b. 04s 


DEF EAZ ANC E. 


(C) When it ſhall not be good. 


UT a thing executed cannot be defeated by a defeazance at 
B a ſubſequent time: As, a ſcoſfment cannot be defeated by a 
defeazance at a future day. C. L. 236. ö. Titz. C:ndition, 18. 

Nor a releaſe to a diſſeilor; for it is executed immediately. 
C2. L. 2 36. 5. 

So, if a thing, executory in it's commencement, ! e exc -uted, 
a defeazance afterwards is too late: As, if a debt be aff to 
the king, if the barons of the exchequer allow it; if che Ling ſucs 
execution, diſallowance afterwards by the barons is too late, for 
the debt was executed by the aſſignment. 5 G. go. b. | 

80 a defeazance ought to be by matter as high as the thing 
which will be defeated : And * ae if an obligation be to pay, 
at ſuch a day, an agreement, per ſcriptum manu ſud ſignatum, to 
give time to a ſuture day, is not ſufficient ; for it ought to be by 
deed. R. 3 Let. 234. 

So a writing {hall not be conſtrued as a defeazance, without a 
neceſſity : As, if A. covenants to pay B. 55s. a week, and 1001. 
at his death, and B. by another deed of the ſame date, reciting 
the former, covenants to ſave A. indemniſied from all debts and 
ſecurities before made, or afterwards to be made by him ; it ſhall 
not be conſtrued a defeazance of the covenant of 4. X. 
9. 573. HM 

So, if it be ſaid, that he ſhall be indemmified from the covenant 
if it be not added, Mat the covenant ſbull be vid. R. Sal. 575. 


DEFTE NOS 
Vide Abatement, (I. 16.) —Pleader, (E. 27.—3 M. 17.) 


DE INJURIA SUA PROPRIA. 
Vide Pleader, (F. 18, &c.) 


DELEGATES 
Vide Almiraliy, (G.)— Prerzgative, (D. 14.) 


DELIVERANCE. 
Second Deliverance. 
Vide Pleader, (3 K. 4.) 
DELIVER Y. 
Vide Tau, (A. 3, 4.— B. 5.) - Pleaden, (2 X. 6.) 
Aa 2 
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D E MAN D, 
Vid. Releaſe, (E. 1.) — Rent, (D. 3, &c.) 


DE MI S E. 


Vide Abatement, (H. 28, 49.) — Haren and Heme, 0. 3.— 
Eftates, (B. 32.) —Pleader, (2 W. 14, 47, RP 2. 2.— 


3 O. 18.) 


DEMURRER. 


Vide Chanc H. r 2.)—Pleader, (Q. 1, &c.—2 V. 3 
* W. 42.) Bail, 18 J 


Parol demurring. 
Vide Enfant, (D. 1, 2.) 


DENIZ EN. 
Fide Alien, (D. 1, Kc.) 
D EOD AN D. 
Vide Waife, (E. 1, 2.) 
DEPARTURE. 
de Plauder, (F. 7, c.) 
DEPOSIT. 
Vide Chancery, (V. 5.) 
DEPOSITION. 
Fide Chancery, (P. 8.—T. 4, 5.)— Evidence, (C. 4. 
DEPRIVATION, 
Fide Praregative, (D. 21, 22.)—Abatement, (H. 46.) 
DEPUTY. 
Fide Officer, (D. 1, &c.—Viſcaum, (B. 1, &c.) 
DERELICT LANDS. 
Jide Prergative, (D. 61, 62.) 
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DESCEN T. 
Vide Diſcent, 


DE SON ASSAULT. 
Jide Pleader, (3 M. 15.) | 


DE SON TORT DEMESNE, 
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Vide Pleader, (F. 18, &c.) 1 

DET AINER FOR CIBLE. | 
Vide Fercible Entry, | 
DETERMINATION. : 
Dctermination of the Autbozity of Juſtices of 
Peace. | 

Vide Fuſtices of Peace, (A. 8.) ; 
Detcrminatfon ok an Eſtoppel. 

Pide Efteppel, (F.) : 
— of a Leaſe foꝛ Years. { 

Vide Eſtates, (G. 10, 11, 12.) | 

——  —— of Will. 

Jide Eflates, (H. 6, &c.) 

. ; 
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D ETINU E 


(A) When it lies. 
ETINU#E lies by him who has property in a thing cer- 1 


tain, againſt him who detains it; upon which the plaintiff | 
ſhall recover the thing detained in ſpecies Cs, L. 296. be F. N. | 
8. 138, A. Z. 


Aa 3 90 


3 


So it lies by him, who has only a ſpecial property; As by x 
Bailee of goods. Bro. Detinue 20. | 

Jo it lies it the plaintiff has a property, tho? he never had pol. 
ſeſſion : And therefore the heir may maintain detinue for an heir. 
loom. Bro. Detinue 30, 45. 

If a ſtatute ſays, that goods imported ſhall be forfeited, part o 
the king, and part to him who will ſeize or ſue for them; a ſob. 
ject may have delinue for his part of the goods, for the aQion veſt; 
the property in him. R. 1 Sal. 223. 5 Mod. 193. 

So it lies, though the defendant came to the poſſeſſion gf 
the goods by bailment, or by zrover. F. N. B. 138. C. 
L. 286. b. 

If huſband and wife be divorced, detinue lies by the wife for 
goods given with her in frant-marriage. F. N. B. 139. A, 

So it lies, though the defendant quitted the poſſeſſion before 
the action brought by delivery of the goods to another, Bro. D- 


tinue I, 2z 23 34 40s 


(B) Fo; what Things it lies. 
; 2D ETIN UE lies for money or goods ſo certainly deſcribed 


that they may be known: As for money in a cheſt or bay, 

1 Rl. Go, J. 12, 14. 

For particular pieces of. ſilyer, or of gold. R. 1 Rs. 6c6, 
h a5. | | 

Or ſo many ounces of filver, or of gold. R. Tel. 8 1. 
So for moncy taken in the view of another, tho? it was not in 3 
bag. 1 Rv. 606. J. 16. 

So it lies for twenty quarters of wheat. Bro. Detinue 51, 


(C) Foz what, not. 


UT deinue does not lie for money at large; for one piece 
cannot be known from another. Co. EI. 286. K. Cri. 
El. 457. | 4 
Nor for wheat out of a fack or bag. Co. L. 286. 
So it does not lie for an hawk, or other thing of pleaſure, tho 
reclaimed. 
So it does not he de ung domo vocutd a bee-houſe. R 
2 Cre. 39. 


(D) When it does not lie. 


ND detinue does not lie, if the plaintiff has not the general 
or ſpecial property at the time of the action; as if the de- 
fendant took the goods as a treſpaſſer; for by the trel- 
pais the property of the plaintiff is diveſted. Per Brian, 
C3, 3. 9.4 * ; 
- So if A. hails goods to B. and afterwards gives them to C. 
C. thall noc have detinue againl} B. who had a ſpecial property by 
the bailment, Med. Ca. 216, | 85 


1 


go it does not lie againſt him, who never had the goods: And 
therefore, it does not he againſt an executor upon a bailment to 
his teſtator, if the goods never came to the poſſeſſion of the exe- 


cutor. Bro. Detinue 19. 
So it does not lie, if the goods never were detained, by 


the fault of the plaintiff: As if the defendant finds goods, and 
before demand, loſes them by accident, Semb, Bro. Deti- 


Bile I, 335 49» 
Detinue of Charters. 
Vide Charters, (B. 1, &c.)—Pleader, (2 X. 1, &c.—2 TJ. 6.) 


Pleading in Oetinue. 
Vide Pleader, (2 X. 1, &c,} 


Mil detinet. 
Vide Pleader, (2 W. 44.—2 K. z.) 


DE B T, 


(A) When it lies. 


(A. 1.) Upon an Act of Parliament. 


D EB T lies upon every contract in deed, or in law, 
As if an act of parliament gives a penalty, and does not ſay 
w whom nor by what action it ſhall be recovered ; an action of 


lebt lies upon ſuch ſtatute by the party grieved : As upon the ff, 


14 H. 8. 5. That every practiſer of phytic in London without li- 
ceace ſhall forfeit 5 JI. a montk, a motety to the king, a moiety to 
the college of phyſicians. R. 1 Rel. 598. J. 25. 

Upon the f. 2 & 4 Ed. 6. 13. which yives the treble 
nue for not ſetting out of tithes. R. 1 Ru. 598. J. 30. 
2 Inf, 650, 

Upen the f. 28 El. 4. which ſays, the ſheriff ſhall take for 
tis fees no more than 12 d. for every 20 5s. under 109/. and od. 
for every 20 5, above 100 J. the ſheriif ſhall have debt tor his fees. 
f. 1 Rel. 598. J. 35. Me. 853. 1 Sal, 209. Lat. 17, 51. Vide 
Viſaumt, (F. 2.) (Vide 1 Sal. 331.) 

do for a ſum of money payable upon a demiſe out of land. Per 
Halt, Sal. 415. Mod. Ca. 26. 

Fide Aion ien Stabile, (E. 1, 2.—F.) Jide pz, (A. 5, 9) 
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(A. 2.) Upon a Judgment. 


So debt lies upon a — within or after the year after te. 
covery. 43 Ed. 3. 2. 6 

Upon a judgment for debt or damages in a court of Landi hy 
ſpecial cuſtom, debt lies in B. R. or C. B. tho' the original ac. 
tion could not have been brought there. R. 1 Kol. G00, 
l. 45». 

50 it lies there upon a judgment in an inferior court, remoyed 
thither by error, or certiorari, Hut. 118. R. 1 Lev. 134. 

80 it lies on a judgment given in a foreign court; and it is 
not nec ſſary to ſtate the grounds of that judgment! in the decla. 
ration, Doug. 1 to 7.* 

But the grounds of the judgment m ay be ſhewn and im. 
peached by the defendant, for judgments of foreign courts have 
not that credit ſhewn to them as judgments in our own courts gf 
record, and they may be examined. Doug. 6.* 

280 it would ſcem, it would lie in the courts of Jreland on 1 
judgment acre, for the ſame principle applies to this calc, as tothe 
foriner. Bl Semb. contra. 2 Str. 1090.* 

50 it lies for damages recovered in a real action; for, 
by the judgment; they are reduced to a perſonalty. 1 Rel, Cc, 
J. 25, 37. 

For damages recovered in waſte. 43 Ed. 3. 2 

For arrearages recovered in account. 1 Rel. 600. J. 40. 

For damages recovercd in right c/:fe, in antient demeſne, 
8 Za. As 6. a, 

So debt lies upon a judgment on a recognizance againſt hail, 
K. 1 Rel. Goo. I. 5. 2 Leo. 14. 

Upon a judgment in fcire faciar, 3 Mad. 188. 

So it lies in C. B. upon a judgment in ſcire facias upon a f. 
cognigance in B. R. Dy. 300. d. in marg. 

Debt lies in B. R. upon a judgment in C. B. removed tait 
by error. Semb. 1 Sid. 236. 

So it lies there upon a judgment there after error brouglt 
in the excheguer. R. 1 Sid. 236. Lut. 602. 1 Lev. 133 
Ray. 100. ; 

Or after error depending in parliament z for only the trantcrip! 
of the record is removed. 1 Sid. 236. 

So it lies in the mar/halſea, or other court of record, upon 1 
judgment in C. B. or B. R. R. 1 Sal. 209. 

So it lies in C. B. upon a judgment there, affirmed upon ert 
in B. R. Co. Ent, 153. 

80 it lies in B. R. or C. B. on a judgment of nonſuit in a 
inferior court, 1 i. 316. 

But debt does not lie upon a judgment for the arrearages of an 
annuity, rent-ſeryice, Sc. for the freehold is continuing. 
43 Ed. 3. 2. 1 Rl. 6co, J. 32. Vide paſt, (B. ) 

Nor for damages 1 in a court- baron in dower by tit 

ft. of Merton 1. 4 Co. 30. 6. 1 Kol. 600, J. 50. Not 


D E B Te 


Nor does it lie upon a judgment, after execution ſued by elceit, 
g ocherwiſe 3 for he has choſen another remedy, Vide 1 Rel. 601. 
Vide Executio, (C. 14.) 

[Nor after defendant taken on Ca, Sa. and diſcharged 
by plaintiff's conſent. Vigers v. Aldrich, M. 10 G. 3. 4 B. 
572 24924] 


Tho' the defendant, taken in execution, eſcapes. 1 R/. 601. 


f Tho! the elegit be not returned, or the plaintiff diſagrees to the 
return. Dy. 299. 3. 1601. & 25. 

Nor does it lie, if after judgment the cauſe is referred, and a 
Jmittitizr entred upon the roll, 1 Rel. 601. J. 30. 

Or the record be removed by error. Semb. 2 Vent. 261. if the 
Lintiff does not declare upon the ſpecial matter; for then it lies. 
K. 3 Lev. 397. R. cont, where only a tranſcript of the record is 
removed. 1 Lev. 153. 
Vde Pleader, (2 W. 36, &c.) 


(A. 3.) Upon a Statute, or Recognizance, 


G debt lies upon a ſtatute-merchant; for it is in the na- 
ture ot an obligation, and has the ſeal of the party. 1 Rel. 559, 
1 40. 

And upon a recognizance in the nature of a ſtatute- ſtaple. Dub, 
1 N. 599. J. 50. 1 Lea. 52. 

do upon a recognizance before the mayor of London, Qs. 
Dy. 29. 1 Leo. 284. 

Upon a recognizance in chancery. Dy. 369. b. 306. a. Cre. 
Z. 608. 1 Ver. 313. but it ought to be ſued by /cire facies in 
chancery, 

So it lies in B. R. upon a recognizance againſt bail in C. B. 
Md. Ca. 132. 

Ur upon a recognizance by bail in the ſame court. Ac, 
Ce, 159. R. Trin. 13 Ann. in C. B. Vide inſra. 

do dent lies upon a recognizance, tho he had judgment before 
n a ſcire facias upon the ſame recognizance, which ſtands in 
force, R. Cro, El, Go8, 817. id. infra contra.* 

do upon a writing deſigned to be a ſtatute- ſtaple, but not exe- 
cuted purſuant to the ſtatute, R. Cre. El. 233, 494. Vide Sta- 
tute-faple, ( A.) 

But debt does not lie upon a ſtatute- ſtaple; for the ſeal of the 
puty is not affixed. 1 Rl. 599. J. 45. Cont. Semb. Alt. 
Zul. 227, 237. 

do it does not lie upon a recognizance by bail in B. R. for the 
bil will be ouſted of the advantage of rendring the body before 
tre return of the ſecond ſcire facias, Sc. Cont, 1 Brawnl. 65. 
N. ace, Ray. 14. Cont, Mod. Ca. 132, 159. Vide Bail, (R. 1, 9.) 
Vid ſupra, 

Nor, (as it ſeems,) upon a recognizance by bail in C. B. Cont, 
Rl. 600. J. 15. K. cont. in C. B. Trin. 13 Ann. 
do it does not lie upon a recognizance, aſter judgment upon it 
na ſcire facias, I Xl. Gol. JI. 15, 20. id. ſupra contra. b 
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D E B T. 


(A. 4.) Upon otlier Specialty. 


So debt lies upon an obligation, or any other deed or ſpe 
tialty. f 

As if a man by obligation, or other deed, acknowledges that 
he has received money from A. ad computandum; A, may haye 
debt upon it. 1 Rel. 597. J. Zo. | 

Or, that he has ſo much of the money of A. in his hang, 
1 Rol. 597. J. 47. 

So, if he covenants to pay 4. a certain ſum, debt lies 
upon it. 

Or to pay his proportion of ſuch a ſuit, with an averment thx 
his proportion was ſo much. R. 3 Lev. 429. 

So debt lies upon a bill to pay 20 J. for the true payment of 100 
R. 2 Vent. 106. 

So debt lies upon a tally againſt a teller, when money come 
to his hands. 1 Rel. 599. J. 32. 

[Upon a charter-party, which is a deed. Hooper v. Shepherd, 
H. 11 G. 2. Str. 1089. ] | 


(4. 5.) Debt for Rent. 


So if a leaſe be of lands or tenements for years, or at will, ren. 
dring rent; debt lies for the rent, by the common law, Li, 
S. 58, 72. 1 Sid. 401. 

So if a leaſe be for years, or at will, of an incorporeal inherit- 
2nce; as an advowſon, common, trthes, fair, market, franchiſe, 
or office, &c. Co. L. 47. a. 

50 debt lies, tho” the leaſe be rendring corn, or other collate- 
ral thing. R. 1 Rel. 591. J. 30. 4 Leo. 46. 3 Leo. 200. 

So if a lcaſe be for life, after the eſtate of freehold determined 
debt lies for arrears: As if a leaſe be for life, or pur auter vis 
and the leſſee, or ceftuy que vie dies, debt lies for rent due at his 
death. I Rel. 596. J. 17, 20. C. L. 162. a, 4 C. 49. a. 

So if the leflor enters for a condition broken, or a forfeiture, 
debt lies for rent due before. 19 H. 6. 42. b, 1 Rl. 596. 
&. 40s 
So if he recovers for waſte. 1 Ref. 596. J. 35. 

So, if the lefſee ſurrenders to him in the reverſion, 
4 C. 49. 4. 

Or aſſigns to H. who ſurrenders. 4 Les. 17, 8. 

So if there be a leaſe for life, feoſſment, Sc. rendring rent, for 
ten years, debt lies for it; for during the years, it is but a chats 
tel. 1 Rol. 505. J. 10. 

So for rent upon a leaſe for years upon condition to 
kave the fee, due beſore the condition performed. 1 Ro!. 595: 
J. 15. 

80 if rent be granted in fee for life, &c. with a nomine fund; 
debt lies for the nomine pena, tho? it goes to the heir along wich 


the rent. C. L. 162. be 1 Rel. 595. J. 17. : 
Q 


3 
go by the J. 32 H. 8. 37. Debt lies by an executor or admi- 


««0:1:0r of any ſeiſed of a rent ſervice, charge, or ſeck, or 
of a fee-farm rent, in fee, in tail, or for life of another, 
againſt him that ought to pay the ſame, his executor or admi- 
niltrator. , a . 

A leaſe ſor life, or in tail, rendring rent; it is a rent-ſervice 
within this ſtatute. Co. L. 162. 5. 

So it lies againſt any, who claim under him, that ought 
to pay, by purchaſe, deviſe, or deſcent. 2 Yer. 613. K. 

2. 302. 
_ 15 the ſame flatute, if a wife ſeiſed of a rent, Cc. in fee, 
tzil, or for life, dies; her huſband ſhall have debt for the arrears 


due at her death. 
And this, as well for arrears before the coverture, as after. Co. 


162. b. : 

q by the ff. 29 Car. 2. 8. which gives remedy for augmen- 
tations to vicars, &c. by debt or diſtreſs, debt lies upon an aug- 
mentation of an annual payment reſerved upon a leaſe for lives, 
luring the continuance of the lives. R. 3 Lev. 83. 

So now, by the . 8 Ann. 14. Though a leaſe for life be con- 
tnuing, any perſon having rent due on any leaſe for life or lives, 
may bring debt for the ſame, in the fame manner as if due on a 
kaſe for years. 


Vide Rent, (D, 35 &c.) 
(A. 6.) Debt for an Annuity. 


do if an annuity be granted for years, debt lies for the arrears. 
R. Cu. El, 208. R. cont. Cro. El. 3. Dub. Cro. El. 895. Acc. 
3d. 151. D. cont. per Halt. 5 Mod. 143. 

580, if it be granted for life, or pur auter vie; after 
mo determined, debt lies for the arrears before. R. 

15. 30. 

do if the grantee oſ an annuity in fee, leaſes for years; after 
de term expired, he ſhall have debt for the arrears during the 
tem. 1 Rel. 597. J. 10. 

90 if a parſon, who has an annuity in right of his church, re- 
bbs or is deprived z he ſhall have debt for the arrears incurred 
mY his reſignation or deprivation. 19 F. 6. 41. 5. 1 Rl. 59 5. 

90 if the parſon dies, his executors ſhall have it. 4 C. 49. a. 

do if a biſhop had granted an annuity before the /. 1 El. 19. 
confirmed by the dean and chapter, and dies; debt lies againſt 
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fie ſucceſſor for the arrcars at his death. R. 1 Nai. 592. 


. 20. 


But by common law, debt does not lie for the arrears of a 
"p or annuity in fee, in tail, or for life, fo long as the eſtate 
" freehold has continuance, 8 H. 6. 6, bo 1 Rel, 594. 
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(A.8.) 
Expreſs, 


debt does not lie for the arrears before the grant. 1 Ry, 


J. 32 H. 8. 37. for the arrears of a rent-charge againſt the occys 


D E B T. 


As if che lord aliens his ſeigniory in fee ; debt does not 10 
for rent of his very tenant in arrear beſore the alicuatigy 
19 H. 6. 42. b. 

If a leflor, after a leaſe for life, grants the reverſion; 


595, 
. 8 
it he enters upon the leſſee, and detains until payment; he 
Mall not, during his ſeizure, have debt for arrears before. 
1 R-!. 596. J. 25. 

If a leſſee for life leaſes to A. for years, and then ſurrenders u 
his leſſor upon condition, aud A. ſurrenders to him and take; 
new leaſe, and aftcr the condition performed, the leſſce for le 
re- enters, and ouſts the leſſee for years, who re-enters ; he {hal 
not have debt againſt A. for rent upon the firſt leaſe, for it waz 
determined. R. Cro. El. 264. 

So if a rent or annuity in fee, c. be demiſed for years; the 
leſſee ſhall not have debt during the term. R. 1 Rel, 595. L. 49, 
Semb, Cro. El. 895. 

If a leſſee for life of a rent, &c. acknowledges a ſtatute, ant 
afterwards releaſes to the terre-tenant, and then the conuſce ex. 
tends, the conuſee ſhall not have debt for the rent, though 
his intereſt is but a chattel; for, as to him, the freehold, 
out of which it was derived, has continuance. R. 1 Kad. 500. 
5 

So an executor or adminiſtrator ſhall not have debt upon the 
pier; but it ought to be againſt the tenant of the land, Send, 
Al, 62. 

Nor againſt the iſſue in tail for arrears incurred in the life df 
his anceſtor. R. 2 Ver. 613. 

Nor againſt the lord by eſcheat, or tenant in dower, « 
by the curteſy; for they do not claim merely by the pam, 
1 Leo. 302, 3. 

If an annuity is deviſed to a feme covert, on condition that ſhe 
releaſes all right and title, Sg. and ſhe dies without releaſing, dh 
cannot be maintained for the arrears of the annuity. Achern); 


Vernon, T. 8& 9 G, 2. C. B. Fort. 188. ] 


mu 

(A. 8.) Debt upon Contract. ne 

So debt lies upon every expreſs contract to pay a ſum certain: A 

As if a man covenants or grants tv pay. R. 1 Leo. 208. 0 

So if a man retains counſel for 404. per ann”; debt lies fortis 0 
403. 37 H. 6. 8. b, 5 

If he retains an attorney to proſecute a ſuit for him, cap! 6 

35. 4d. per term for his fee beſides expences; debt lies for ul x. 

tee. R. 2 Rol. 76. Vide Attorney, (B. 18.) 14 

So if a ſolicitor or a ſtranger retains him for another. ! 

1 Rol. 593. J. 51. 594. J. 10. 1 

Aud it lies againſt him for whom he was retained, as well fp 


#painſt the retainer. R. 1 Rl. 593. J. 45, 


wv 


go it lies upon concefſit ſolvere, according to the cuſtom of Lau- 
fl, Briftel, er. R. 4 Les. 105. a 

do if a man pays the debt of B. at his requeſt, to be repaid up- 
on requeſt; debt lies for it againſt B. for it is a manifeſt contract 


between them. R. 1 R2l. 53903» & 25. 
Or delirers money to H. to be repaid at ſuch a day. 1 R.“. 597, 


J zo. 

Ir to be ſafely kept. 1 Rol. 597. J. 51. 

Or to be B. 's money upon ſuch a condition, otherwiſe to be re- 
achrered. 41 Ed. 3. 10. 

Or to be paid to another; and he does not pay it. 


Dy. 20. ö. 
0 to be expended for his uſe; and he does not expend it. R. 


Cri. El. 644. ; 
So if money be delivered to A. to be paid to B. debt lies by B. 


N. 2 Rol. 441. 

8o debt lies tho? the contract be by way of a promiſe executory 
upon a good conſideration; as upon a promiſe to pay 100 J. upon 
the marriage of B. 1 Rol. 593. J. 10. 

A promiſe to a phyſician, ſurgeon, Oc. if he makes a curc. 
1 Ril. 593. J. 15, 17. 

Upon a promiſe to a carpenter, labourer, &c. if he builds or 
repairs an houſe, way, Cc. 37 H. 6. 9. 4. 17 Ed. 4, 5. a. 

So tho' the promiſe be for the advantage of a ſtranger : As if a 
man promiſes to pay ſo much for the education of the child of 
another, R. Al. 6. 

If he retains a taylor for 40s. to make a garment for his own 
daughter. 2 Rol. 77. 

Or for the ſervant of his daughter. R. Cre. El. 880. 

So it lies, if the ſum be not certain, if it may be aſcertained : 
As upon an agreement to pay the debt of 4. R. 2 Jen. 184. 
Dub. Cu. Hl. 758. 

To pay a taylor guantum merit for making garments, and find- 
ing necellaries for them. 

(it lies for that defendant bought goods for fo much money as 
they ſhould be worth, with an averment that they were worth ſo 
much, Vaux v. Mainwaring, M. 16. Fort. 197.] 

To pay his proportion of the charge of a ſuit, with an aver- 
ment that his proportion is ſo much. R. 3 Lev. 429. 

To pay fo much for the time his ſon had dieted with him; 
| _ the father promiſed 8 J. per ann. and died within the year, 
| n. El. 756. 

So if a man in a tavern has wine, debt lies for it. 


80 deht lies, though there be only an implied contract: (A. o.) 
p if a man be found in arrear upon account. 1 N.. 598, 1mplice. 
47, 
l Tho the account be made before auditors. 
; IF a bailiff pays more than he has received, debt lies for the 
uplus, R. 1 Rol. 598. J. 51. 
80 
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not ſaid, by what action it ſhall be recovered. R. 1 Ka. 599. 


B UT debt docs not regularly lie for a thing fallen, of which 


D E333 T 


So debt lies for money awarded by an arbitrament. 2 $912 60 
Vide Arbitrament, (I. 1.) ä ; 
So by B. for money paid to A. for the uſe of B. 1 Ry. 597 


Tho” paid there for his uſe without his command, Sem, rt 
1 Rol. 597. l. 25. ö 

So debt lies for 2 nomine pænæ. 1 Leo. 110. 

80 deb! lies for the penalty of a by-law, though it he 
J. 25. \ 

So if, by cuſtom in a borough, the burgeſſes preſcribe to chooſs 
a perſon to collect the lord's rents, and to pay 20 5. per ann, dot 
the profits of a market; debt lies by the lord for the 2c: 

1 Rel. 595. J. 20. 597. J. 5. 

So debt lies for a fine, due by cuſtom for a pound-hreach, 
11 H. 7. 14. a. Hard. 486. 

So for cuſtoms due for merchandize, tho' the goods are for. 
ſeited for non-payment. N. 1 Rel. 383. 

So for toll due by cuſtom. Hard. 486. 

So for bar-fces due to a gaoler. Vid. 

So for every duty created by the common law, or by cuſton, 
Per Hale, Hard. 486, 

So dcht lies for a pain or amerciament in a court-baron, 
2 Sand. 66. R. 1 Leo. 203. Dub. Carth, 184. 

So for a fine aſſeſſed by a ſteward in a court-leet. R. C. 
EI. 581. Vide Leet, (O. 11.) ; 

So for a fine upon an admittance to a copyhold, 1 Sid. 58. 
2 Mod. 230. 3 Med. 240. Adm. Hard. 487. Vide Copybdld, 
(H. 6.) id. Dong. 722 10 9532.* 

So for a fine impoſed for the refuſal of an office. R. 
3 Lev. 116. 

So for the profits of courts, reſerved to the lord upon a grant 
of the manor. Mo. 870. 

So debt lies againſt a ſheriff for money levied by him upon a 
feeri facias; for the law creates a contract for his paying. I. 
1 Rol. 598. J. 10. | 

Tho' the writ be not returned. R. 1 Rol. 598. J. 15. 

So debt lies upon any ſtatute, which gives an advantage to 
another, for the recovery of it: As upon the ff. 32 H. 8. 1. ſor 
money deviſed to be paid out of land. Per Holt, Mad. Ca. 20. 
Vide ante, (A. 1.) Vide Adion upon Statute, (E. 1, &c.) 

For fees given by ſtatute to a ſheriff, R. Mo. 853. 

For fees upon the execution of an egit. 1 Sal. 209. 

Vide By-law, (D. 1.) 


(B) When Debt does not lie. 


there is an eftate of*inheritance or freehold continuing: A, 
for arrcars of rent, or aunuity in fee, in tail, or for life, 4 Co. 40. 


Jide ante, (A. 7.) 1 


DB EE BB: 
do debt does not lie by the lord, for a relief. Cz. 


= 4 

Nor for eſcuage. Bid. 

Nor for aide pur faire fitz chivaler ou file marrier. Lid. 

go debt does not lie for the arrears of a rent in fee, in tail, &c, 
to! the eſtate be determined by act in law: As if rent be in ar- 
ben, and then the tenancy deſcends to the lord. 4 C. 49. 4. 
Vide ante, (A, 7. . 

And it did not lie by an executor or adminiſtrator, where luis 
teſtator or inteſtate could not have it, until the . 32 2. 8. 37. 
40.49. 0+ 5 5 

go debt docs not lie upon a judgment, recognizance, 
Ee when the party has choſen another remedy. Vide ante, 

A. 2, 3. 

80 Abt does not lie upon an agreement by way of promile, 
where the conſideration was executed: As to pay ſo much for ſer- 
vice done, Cc. 1 Rol. 594. JI. 25. Vide Afion upon the Caſe 
2 Afſumpfit, (F. 6.) 

Tho it was executed at his requeſt: As if in conſideration of 
roods ſold to A. at his requeſt, he promiſes to pay if A. does not 
pay; debt does not lie, but afſumpfit, for the contract was by the 
file, to which he was not a party; and his requeſt, with- 
out more, does not make him debtor. R. 1 Rol. 594. J. 30. 
Hard. 486. | 

So if he makes ſuch promiſe immediately aſter the ſale z for it 
ſounds in covenant. 1 Rel. 594. J. 35. 

50 if he promiſes 4. to pay him 10s. per week, if he will 
ſerve his aunt; debt does not lie, for the ſervice was not 
to himſelf; and ſo there wants a guid pro gj. Dy. 272. in 
g. 

do if a man be at a common inn, debt does not lie for diet of 
lim, his ſervants or horſes, without ſome price agreed, or ſome 
contract, 3 Leo. 161. 

& if a man undertakes, that if 4. will releaſe his 
debt to B. he himſelf will be his debtor ; debt does not lie. 
9 H. 5. 14. 

It a man demiſes for years, if a life ſo long lives, (without ſay- 
ing what life, which is uncertain and void,) at ſuch a rent; debt 
* not lie for the rent as a ſum certain due by covenant, 

in. 5 70. 

So if the property be not altered by the bailment, debt does not 
le: As if a man delivers money to B. in a bag unſealed, he can- 
not have debt for it. 1 Rol. 597. J. 20. 

do debt does not lie upon an arbitrament for a collateral thing 
warded. R. 1 Rel. 59 1. J. 32. 

do debt does not lie for arrearages found upon an account, 
9 account does not he for ſuch thing. 1 NI. 599, 
«2, 5. 5 

do debt does not lie for the ſurplus, where a receiver pays mor 
than he received z for he ſhall not have allowance as a bailiff, &. 
1A. 599. 4. 20. 

80 


367 


. > — — ————— 


363 | D £8 1 


So debt does not lie for the intereſt of money due upon a loan 
but he ought to have aut. R. 1 Vent. 198. | 

So debt does not lie upon an agreement to pay firſt-fruits to the 
biſhop z for it is not within the conuſance of the temporal cours 
Co. L. 162. 6. 

So debt does not lie upon a bill of exchange againſt the 2c. 
ceptor; for the acceptance binds him by the cuſtom of merchautz, 
but does not raiſe a duty. R. Hard. 485. 

So it does not lie upon a note to pay, without a conſideration: 
tho” alledged that it binds by cuſtom. R. Sk. 398. : 
[But if a mutuatus be laid with it, it lies. Sed Q: How to en. 
ter judgment on it? Welſh v. Craig, H. 12 6. Str. 680.) | 

So debt does not lie for any part of a debt upon an intire con. 
tract: As if a man by deed promiſes to pay 100 J. per ann. to 4, 
for collecting his rents, and dies after three quarters of a year ex. 
pired, and within the year; debt does not lie by A. for 75 1, for 
his ſalary for the three quarters of a year. R. 1 Sal. 65, Fig 
pot, (C. 1.) | 

Vide ante, (A. 2, 3, 7.) 


(C) By whom Debt lies. 


By ar hem N caſes where debt lies, it is maintainable by the party to the 
mas  þ | 8 7 025-2008 
Yes wide contract, his executor, or adminiſtrator, 
| Covenant, So ſometimes the ex2cutor or adminiſtrator, may have debt, 
G. 1, Ac.) where his teſtator could not have it: As by the /. 32 H. g. 7. 
by the executor, or adminiſtrator, of a man ſeiſed of a rent, ſce- 
farm, Sc. for arrears due at his death. ide ante, (A. 5.) 
So by the executor or adminiſtrator of the lord, for a relief due 
at his death. Co. L. 162. b. 11 H. 6. 15. a. 
Or, for eſcuage; for it is a fruit fallen, and goes to the ex- 
ecutor, | 
So for aide, due at his death, pur faire fitz chivaler ou file mars 
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Tier. 1 Kol. 596. J. 50. 
So debt lies by him, who is privy in eſtate: As upon a leale ü 
for years by B. debt lies by his heir for rent due after the death 
of his anceſtor, 1 Rel. 591. J. 47. 5 H. 7. 19. 4. t 
So debt lies by an aflignee of a reverſion for rent incurred after iſ K 
attornment. Cz, L. 310. 1 Rol. 591. J. 45. and this, bf | 
. the common law, without the aid of the ff. 32 H. 8. 34 50 
1 4 Mod. 8 1. f 2 
. So by an aſſignee of part of the reverſion for his proporuon, 
x J Adm. Cro, El. 637, 65 1. | 1 
bo So by a grantee of rent, if the leſſee attorns. Ss 5 
bw 1 Lev. 22. * 
} [ So by the deviſee of a reverſion z for the rent is incident to the * 
{4 ; reverſion. R. 5 H. 7. 19. a» Shin. 367. 1 i 
+ 4 So if a deviſe be of a reverſion of lands in capite, which is void 
. - for a third part by the . 32 & 34 H. 8. it lies by the dorileh 
8 for two third parts of the rent. R. Cro, Zl. 851. Vs \ 
* ante, (B.) 
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80 if a deviſe be of a moiety of a rent, without the reverſion, 
to three ſons to be divided; debt lies by cach fon for his ſhare 
of the rent. Per 3 J. Poph. cont. Cro. El. 637, 651. Vide Suf- 
4%. 

4 35 by a deriſee of a reverſion againſt an aſſignee of a term, after 
alignment of the reverſion, for arrears due before aſſignment. R. 
Ain. 67. 

$o if leſſee for years aſſigns all his term to B. rendering rent 
debt lies by the leſſee for the rent, as /uch, for it is not a ſum in 

s; tho' no reverſion remains in the leſſee. R. Carth. 161. 
Vide oft, (E.) 

So againſt the aſſignee of B. Carth. 162. 

So if A. the leſſee, ſurrenders, rendring rent, he ſhall have 
debt for the rent, as ſuch, for it is not a ſum in groſs. Carth. 162. 
in marge 

So debt for rent, reſerved upon a demiſe, lies by the lord, 
who has the reverſion by eſcheat. Alm. 5 H. 7. 19. a. 

Cor 22. b, ; 

F So if a reverſion be granted in martmain, debt lies for the rent 
by the lord, who entered for the alienation in mortmain, 
5 H. 7. 19. 4. | 

80 dy the lord, who claims the reverſion by the purchaſe of his 
rillein. Jbid. 

So debt lies by the aſſignee of a reverſion, after the term ex- 
pired, for rent due at the end of the term. X. 2 Cro. 117. 

So by an executor of an adminiſtrator, who being poſſe ſſed of a 
term for 100 years, made a leaſe for five years, for rent due be- 
fore the death of the adminiſtrator ; tho' the intereſt in the reſidue 
of the term belongs to the adminiſtrator de bonis non, &c, R. 
2 Lev. 100, 


(D) By whom not. 


UT if a leſſee aſſigns his term, debt does not lie by the 

leſſor, againſt the executor of the leſſee, for rent due after 
the alignment. R. 3 G. 24. a. Cro. El. 556. Papb. 121. but 
R. cont, 1 Sid, 266. 2 Vent. 209. Vide poft, (E) 

So if the leſſor grants his reverſion to another, he hall not have 
lebt for rent due after his grant; for the rent is incident to the 
reverhon, 3 Co. 22. 5. 23. 4. b. 

So a grantee of a reverſion ſhall not have debt againſt the 
— for rent due after aſſignment of the term to another. R. 

40. 55. 

So if the grantee of a rent, when the rent is in arrear, aſſigns 
his rent, and dies ; his executor ſhall not have debt for the arrears 
by the /. 32 H. 8. 37. for by the alſignment, his teſtator himſelf 
had loſt his arrears. 4 Co. 50. ö. 
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(E) Againſt whom Debt lies. 


in,, 8 O debt is maintainable againſt the party to a contract, his ex. 
1 ecutor, or adminiſtrator. Dy. 4. b. 
ride tene. Ass if a leſſee aſſigns his term, the leſſor himſelf may have Cy; 
— ge.] for rent due after the aſſignment, if he will; for the privity of 
* contracł continues, and the leſſor need not relinquiſh the leſſee, 
and reſort to the aſſignee nolens wolens, when perhaps the allignec 
is not reſponſible. R. 3 G. 23. ä 

So if the executor or adminiſtrator of the leſſre aſſigns the term, 
debt lies againſt him for rent due after the aſſignment, N. an. 
3 Co. 24. 4. Cro. El. 5:55, Poph. 120. Semb, cont, Cro, El, 51; 
Me. 600, Dub. Eat. 260. R. acc. 1 Sid. 266. R. acc. 2 Vent, 2:y, 

4 Mod. 326. 1 Lev. 127. . 

So if the leſſee himſelf aſſigns, debt lies againſt his executor ot 
adminiſtrator, it he has aſſets. Cort. 3 Co. 24. a. Dub. Lot. 266, 
R. acc. 1 Sid. 266, 2 Vent. 209. | 

So if the leſſee aſſigns part of the land, a grantee of the reveri. 
on ſhall have debt againſt the leſſee for the whole rent; for the 
privity continues, where he has affigned only part of the land de. 
miſed. R. 3 G. 24. a, Cro. El. 633. 

So if the executor of a leſſee aſſigns part of the land, the leit 
may have an action againſt the executor for the whole rent due 
after the aſſignment. N. Lit. 53. 2 

If the leſſee aſſigns part of the land to A. who' enfeoffs B. yet 
debt lies againſt the leſſee. Semb. Dy. 4. 5. 

So if the leflee himſelf makes a feoſtment. R. Dy. 4. J. it 
Marg. 

890 if the leſſee gives an obligation with condition for payment 
of the rent, debt lies by the leflor, upon the obligation, after al 
ſignment of the term, and acceptance of rent from the aflignee. 
Ero, Gar. 188. 3 

So debt lies againſt the executor, or adminiſtrator of the 1. 
ſignee, tho' the executor waives the poſſeſſion; for if he be ct- 
cutor, he cannot waive in part. K. 2 Rol. 132. 

So if the leflee aſſigns his term, the leflor, if he will, ſhal 
maintain debt againſt the aſſignee. 2; Dy. 247, 8. 

So if the leſiee aſſigns a moiety of the land for the whole term; 
the leſſor, if he will, may maintain debt againſt the aſſignce {or « | 

moicty of the rent. R. 2 Lev. 231. a 

Or a joint action againſt the leſſee and aſſignee. . 

2 Cg. 411. a | e 

So if the leſſee aſſigns his term, rendring rent to him; thou! 
the whole of the term be aſſigned, debt lies by the aſſignor ups! 
the contract, againſt the afſiynee, his executor. or 2dujiviſtrator 
Halui. 2 Bd. 175. Vue anule, (C.) 

$:ide Chanc?: 1 (2 Z. } 
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F) Againſt whom, not. 


UT if a leſſee aſſigns his term, and the leſſor accepts rent 
B from the aſſignee ; debt does not lie afterwards againſt the 
leflee, his executor, or adminiſtrator, for he may plead in bar, ſuch 
aſſignment and acceptance of rent by the leſſor. R. 3 Co. 24. . 
Ov. El. 715. Mo. Goo. K. 2 Cre. 334. 2 Bul. 15 1. 

So if an executor or adminiſtrator of a term aſſigns it, and the 


lefſor accepts the rent from the aſſignee, 3 Co. 24. Cro. El. 71 5. 


Ms. 600. | 
So tho' it does not appear that the leſſor had notice of the aſ- 


ſignment, at the time of the acceptance of the rent; for it ſhall 
be intended till it appears to the contrary, R. 2 Cro. 334. 

So if the leſſor accepts any part of the rent, Semb. 
1 Lev, 308. 

So if a leaſe be of tithes, rendring rent, and the leſſee aſſigns, 
and the leſſor accepts rent from the aſſignee ; tho? rent does not 
iſſue out of tithes. Dub. 1 Lev. 308. 

So if the aſſignee of a term aſſigns over to another; debt does 
not lie againſt the firſt aſſignee, for rent due after his aſſignment, 
tho' no notice of the aſſignment or acceptance of rent be alledged ; 
for the privity is gone by his aſſignment. R. per 2 J. cont. but 
Paavell acc, in C. B. but this judgment was reverſed in B. R. 
3 Lev. 295. 2 Vent. 234. 1 Sal. 81. Carth. 177. 4 Mod. 71. 
R. cont. per 2 J. Twiſd. acc. 1 Sid. 338, 9. Ray. 162. 

[If the aſſignee of a term aſſigns it over to a beggar, a priſoner, 
it is not fraud, and he is diſcharged of the rent. Leleux v. Naſh, 
H. 18 G. 2. Str. 1221, ] 

So if a leſſee aſſigns his whole term to the leſſor, rendring 
rent; debt does not lie againſt the executor of the leſſor, 
for the aſſignment amounts to a ſurrender, and therefore no 
remedy after the death of the leſſor; but in equity, X. 


2 Mad. 175. 


(G) Debt to the King. 
(G. 1.) By what Means acerued. 


J* a man gives an obligation, recognizance, Cc. to the king, 
he becomes indebted to the king. 

[A bond taken in the name of the crown, by the caſhier of the 
exciſe, from a man as ſecurity for the banker with whom he ins 
— the crown's money, is good. Rex v. Tale, in Sc. H. 1719. 

unb. 5 8. 

80 = perſon, who by any means is chargeable to the king, 
ſhall be debtor to the king; for it hall be taken extenſeve : As, 
where he is anſwerable to the king for debt, damage, duty, rent- 
rear, S. Godb. 295. 

b 2 [Land- 


Az. 5- 


[Land - tax money in the hands of the callecter is a debt to the 
king. Brafſey v. Dauuſen, T. 7 G. 2. Str. 978.) 

So if a man gives an obligation to the king, for performance of 
covenants; when thoſe are broken, he is a debtor to the king. 
R. 7 Co. 20. ö. Sir Tho, Cecil, 

Or gives an obligation to another, which is aſſigned to the 
king. Vide Aff,ggnment, (D.) | 

So if a man, indebted upon a jadgment in debt, treſpaſs, r. 
acknowledges a recognizance to the king, without cauſe, upon 
covin to avoid the impriſonment at the ſuit of his creditors, and 
to be turned over to the Feet ; tho' by the ff. 1'R. 2. 12. he ſhall 
be remanded to his firſt prifon, till he Iras made gree with his 
erdditors; yet after fuch gree, he ſhall return to the Flex, 
and there abide till he has fatisfied his recognizance confeſſed, 
4 Fit. 111. | 

So before the of 33 H. 8. 39. An obligation to ane- 
ther, to the uſe of the king, made the obligor debtor to the 
king. 

But now, by that act, all obligations or ſpecralties made to the 
uſe of the king or his heirs, or for any cauſe touching the king 
or his heirs, ſhall be made to the king heredibus vel executeriby; 
ſuis, and to no other to his uſe : And if any take or make obliga- 
tion, Sc. otherwiſe, he ſhall ſuffer impriſonment at the dil 
cretion of the king or his council: And if not contented in the 
kirg's life-time, they ſhall remain and be to the heirs or exe— 
cutors of the king at his free diſpoſition, aſſignment, or appoint- 
ment. 

And by the . 7 Fac. 15. No debt ſliall be affigned to the 
king, which was not originally due to his debtor, or accountant, 
Vide pot, (G. 15.) 

By the courſe of the Exrheguct, confirmed by the f, 8 & 


. 
n 
1 
3.4: 
„ 
1 
1 
f pn 
1 
444 
* 
a 
1 
bf F 
'% g 
bg: 
: if 
4 
ba . 
= 4 
*% 
” 
* 0 
1 
LL . 
LE 
© 15 
vt [ 
- 1 
o 
>% 
fr % 
7 
17 % 
, 2 
. 
4 
4 £ 
„ 
14 
* 
4 12 
4 
* 4 
4+ 
- 
* 
94 
1 
* 
B 
4 
s " 
1 
3 
i 
i 13 
1-44 
n 1 
N 
4 
Ad 
1 


9 I. z. 28. A teller of receipt in the excheqguer, into whoſe tf- 
ice any money by way of loan, advance, or for tax, &c. ſhall be 
paid, ſhall without delay weigh, and enter the weight and tue a 
according to the antient courſe, and throw down a bill or bills tor 
1 the ſame, in parchment ſigned by himſelf, into the tally-court, as 0 
#1 ſoon as the othcers be there, whereby a tally may be levied, &c: 2 
1 and the teller plainly charged. 
i So eſtreats [extrada] are made out of chancery, B. R. C. B. 
* item, Cc. of ſines, amerciaments, c. in thoſe courts z upon k 
. which ſummonſes of the exchegrer iflue for levying thoſe debts. 
«18 Mad. 707, 8. - 
4M So if a man takes the king's goods, he is accountable for them 2 
+ to the king. 11 Co. 90. Fide Acompt, (A. 1.) 10 
. So it he takes broken ordnance, Cc. by colour of his office, 3s 
1% fees, claiming them to his own uſe; he ſhall be accountable to tac 
bo king. 11 Co. 90. 2 Rl. 161. J. rg. e 
So if he takes by colour of à warrant, for his fees or expences, he 


When the warrant is not liv Gl XR. 11 C. 92. 2 Nel. 101, 1. $0: 


Gro. EI. 545. K. 
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Or me king may charge him, who made the illegal warrant, at 
kis election. 11 C. 92. 5. 2 Rel. 161. J. 25. 

80 if an officer has an obligation to the king, and delivers it to 
his ſervant, to be tranſmitted to him who has the cuſtody of the 
obligations, and the ſervant cancels, or embezzles it, his maſter 
i liable, Godb. 296. Dy. 161. 2 RNal. 156. J. 15. 

So if he pays money out of the exchequer, without a 
grant or authority under the great ſcal, or privy ſeal, or by 
virtue of an act of parliament. By the . 8 & 9 M. 3. 28. 


6 
h 80 if a man eaters by wrong, and takes the profits of the king's 


hund, he ſhall be accountable for the profits. 2 Rel. 161, J. 12. 
Fide Accompt, (A. 1.) ; 

Or takes goods deviſed to the king before they come to his 
hands; for the law does not put him to his action of treſpaſs, 
2 Rel. 161. J. 17. 

So if ſeveral be joint-accountants to the king, each ſhall an- 
fer for the whole to the king; and not only for ſo much as he 
has received. Hard. 31 4. | 

But if a man receives the king's money, not knowing it to be 
ſo, he ſhall not be chargeable : As if an officer purchaſes land, 
and pays the king's money in his hands for it; the vendor, it he 
be not conuſant of it, ſhall not be charged for it. X. Cro, 
El. 545. 

85 — obligation to the king, if it be not to him, his ex- 
ecutors or ſucceſſors, is not within the f. 33 H. 8. 39. 
Ib. 193. | 


(G. 2.) By what Means ſatisfied. 


By the „. 33 H. 8. 30. Obligations, Cc. concerning the king 
fnall be of the ſame force and effect as a ſtatute- ſtaple.— So, by 
the F. 13 Al. 4. Debts due by any accountant, Sc. Vide Execu- 
lian, (B. 3.) 

By common law, the body, goods, and lands of a debtor, or ac- 
countant to the king, were liable for the debt. 3 Cz. 12. 6. 


2 . 19. Gedb. 290. 2 Rel, 295: 


0 the goods and chattels of the debtor are liable to ſatisſy the 
2's debt. 

And if his debtor dies, the king may command the goods of 
tie deceaſed to be ſeized till ſatisfaction. 2 Kel. 158. J. 41. Vide 
tte f. 9 H. 3. 18. Mad. 662, 665. 

And he may take ſecurity of the executor for payment, before 
be be allowed to adminiſter. 2 Re. 158. J. 45. 

- he may ſeize bonn ercigſiaſtica, if the debtor be a clerk. 
2 Ru. 158. J. 40. 

If the king's debtor becomes felp de fe, the debt ſhall 
de paid before the goods be diſpoſed of by the almoncr. 
v. 60, 

Bb 3 But 


373 


(G. 4.) 
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But things neceſſary pro vin of him and his family ſhall not 
be ſeized. 2 Rol. 160. J. 5. 

Nor averia caruce, if there be other chattels ſufficient, 
2 Rol. 160. JI. 5. And this, by the ff. Art. ſup. Chart, 12. 
2 Inſt. 132, 565. 

Nor the horſes, or arms of a knight, 2 Rel. 160. J. 5. 
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(0 4.) So al the lands and tenements of the debtor are liable to he 
EH extended tor the king's debt, which he has, or of which he is 
ſeiſed. Godb, 294, 5. which he has at the time of the aſſign. 
ment, where the debt is aſſigned to the king. Hard. 24. P. 
m. 321. 
Though the king afterwards releaſes all his right to the terte. 
tenant; for he is chargeable in reſpect of his perſon. 2 Rol. 160, 
J. 40. 
So a reverſion, when it comes into poſſeſſion. Sav. 34, 5. 
So all the lands of a conuſor, c. are chargeable upon 
a debt aſſigned to the king; though only a moiety was before. 
Save 133. 
So lands purchaſed by covin with the king's money. 2 Rl. 160. 
J. 20. f 
And by the /. 13 El. 4. If any accountant, who ſhall receive, 
or be chargeable with any, money of the queen, ſhall be found in 
arrear, and do not pay in ſix months, the queen by lei- 
ters patent may make Fale of ſo much of his lands as will ſatisfy 
the debt. And this act is intended by the ff. 14 L. 5, 
to under- collectors, Cc. and by the ff. 1 Fac. 25. made perye- 


tual. 

And by the /. 27 El. 3. The ſale may be after the death of 
an accountant for the receipt of money, and if the account be ſet- 
tled within cut vears after his death, as well as if it was in his 
life-time, if the accountant had not a guietus in his life-time: 
Provided no fale be made during the nonage of the heir, 

So lands in truſt for him, or of which he has a power of re- 
vocation, though ſettled bond fide, R. Godb. 290. Hard. 24. 
2 Rel. 295, &c. » 

Tho? the ſettlement, with power of revocation, was made be- 
fore he become accountant to the king. K. Godb. 290. 
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(8. 3.) So the king may ſeize the lands of his debtor upon his 
DO the death, | | | | 
heirs And may reſort to the heir, tho* the executor has aſſets. Cont. 

Dy. 67. b. in marg. | 
And by the g. 33 H. 8. 39. All lands, &c, which come by 
deſcent to the heir, in fee, or in general or ſpecial tail, or by gitt 
of his anceſtor, ſhall be chargeable for a debt to the king, by 
a judgment, recognizance, obligation, or ſpecialty of his an- 
ceſtor. 
And though the word, irt, be not comprized in ſuch ſpeci- 
alty, —Otherwiſe, where an obligation is aſhgned to the king. K. 
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And therefore, though lands of the ifiue in tail, were not 
chargeable before, they are now chargeable, as well as 
lands which deſcend in fee, for the debt of his anceſtor by 
judgment, recognizance, obligation, or other ſpecialty. &. 

21. 
72 lands of the heir, by the gift of his anceſtor, before or 
after the anceſtor was bound to the king, ſhall be charged. 

Co. 19. 0s | 
But lands are not chargeable in the hands of the iſſue in tail, 
for a forfeiture or other debt to the king, except by judgment, 
recognizance, obligation, or ſpecialty. K. 7 Cz. 21. 6. 

Nor for a debt to the king by judgment, &c. if the iſſue aliens 
lind fide before extent or proceſs againſt him. R. 7 Co. 21. 3. 

Nor for a debt to the king by judgment, recognizance, Cc. 
if it was originally made to a ſubject, and afterwards came 
to the king by attainder, forfeiture, aſhgnment, &c. KR. 

Cor 22. 0s 

85 by the /. 33 H. 8. 39. The king may, at his liberty, 
recover his debt againſt the executor or adminiſtrator, if he hag 
allets, 
And by ft. M. Ch. 9 H. 3. 8. and by the proceſs ſince the /. 
33 H. 8. 39. if it appears to the ſheriff, that the goods of the 
debtor are ſufficient for the king's debt, the ſheriff ought not to 
extend the lands. 2 It. 14. Mad. 667. 

[Wherever an extent might have iſſued in a man's life, a diem 
clauſt extremum may iſſue againſt his eſtate after his death. Rex 
v. Michener, M. 1722. Bunb. 118.] 

[Diem claufit extremum may iſſue againſt the eſtate of ſim- 

le contract debtor on commiſſion, though he- was not the 
lags debtor by record at his death. R. v. Curtis, P. 23 C. 2. 


Parker 95. J 


8o if the debtor dies without heir or executor, proceſs ſhall go (6G. 6.) 


againlt the terre-tenants. 2 Kl. 162. J. 15. 


In the hands 


do if the debtor aliens his land, and then dies without heir, _ 8 
execution ſhall be agaiuſt the terre-tenants. 2 Rol. 156. J. 50. Vide bog, 


Cadb. 292. 

8o if he aliens his goods, and dies without executor, 

proceſs ſhall be againſt the poſlcdors of the goods, 2 Rol. 156. 
h ult, | / 
If a lord of a manor forfeits his iſſues for not ſerving upon a 
jury, they may be levied upon the lands of the copyholders, leſ- 
lees for life, or years; for it is an inherent charge upon the land. 
2 Rl. 157. I. 45. Vide poſt, (G. 10.) 

So if a debtor to the king aliens his lands after the obligation, 
Ec, made, or after he becomes an officer in which reſpect he is 
accountable ; they are chargeable, for it relates to the time of the 
debt, office, c. Vide peft, (G. 9.) 

[But goods pawned or pledged before the teſte of an extent are 


pot liable. R. v. Cotton, T. 24 & 25 G. 2. Parker 112. 
B b 4 So 


(8. 10.) 


376 D E B T. 


So by the /?, 13 El. 4. If any accountant, or indebted, 49, 
purchaſes lands in the name of any other, for his own uſe or 
profit, the ſame ſhall be liable to ſuch debt, &c. in the ſame man. 
ner, as if the debtor himſelf was ſciſed, &c. | 

So if the debtor takes a term for years to him and his wife, | 
ſhall be taken in execution in the hands of the wife after the death 
of the huſband. 8 Co. 171. 

So a purchaſer of lands, Sc. after a judgment, obligation, ct 
ſpecialty to the king, ſhall be charged for the king's debt. 
Sau. 60. 

So a purchaſer after aſſignment, where a debt is aſſigned to the 
king. 
But if, after a recognizance to the king, the conuſor be attaint. 
ed for treaſon, a ſcire facias does not he upon the recoguizance 
againſt the king's patentee. Sav. 60. 

By the courſe of the exchequer, proceſs does not go ngainſ x 
purchaſer, if the executor, or heir, has aſſets. Dy. 67. b. n 
Mary. 

And by the ff, 33 H. 8. 49. lands, Cc. in the ſeiſin or poſſi. 
ſion of divers, other than the obligor, ſhall be intirely chargeable, 
and not ſeverally. 

[Poſtmaſtex appointed for three years, gives bond for three 
years, at the three years end he is indebted 9g /. afterwards he 
mortgages an eſtate, and the mortgagee has poſſeſſion on ejet. 
ment; he is continued poſtmaſter without new appointment or 
bond, and becomes indebted 72 /. His bond ſhall extend to that, 
and the eſtate mortgaged be liable to an extent. Williams v. Jones 
M. 1729. Bunb, 275.] 


(G-7-) So upon an execution for the king's debt, the goods of a ſtran- 
ponds ofa ger levant and couchant upon the land of the debtor, may be taken, 
ranger. 2 Nol. 159. J. 30, 

. 90 the cattle of a ſtranger which the debtor ſuffers to manure 
his land, 2 Rv. 159. J. 42. 

So for rent due to the king, the goods of a ſtranger may be 
diſtrained. Godb. 295. 

So a deht due to the king's debtor, ſhall be extended fer the 
king's debt. 21 H. 7. 12, 16. Geodb. 291. 

Tho' due upon ſimple contract. Godb. 296. 

[Tf on an extent againſt A, the king's debtor, the inquiſition 
finds that B. is indebted to him; on return of inquiſition, and 
afſidavit that the money in B,'s hands is in danger, an immediate 
extent ſhall iſſue againſt B. ¶ Rex v. Gibbons, T. 1718. Bu. 24) 
even though there is reaſon to ſuppoſe that A. became ſo with n. 
tent to ſtrip the reſt of Þ.'s creditors. Rex v. Taylor, P. 1723. 
Bunb. 127.] 00 

[Upon an extent in aid, debts without ſpecialty cannot 
be found without motion. Rex v. Packington, P. 1719. 12 
Bunb. 42. 7 

[l dimple contract debt may be found and ſeized to the | 
third degree, büt not beyond it. FEnvin's Caſe, 34. 30 C. 2. ki 
4 259] 01 
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[f it be found by inquiſition againſt a receiver-general, that lie 


bas paid over money to A. an immediate extent may iſſue againit 
4, Rex v. Taylor, P. 1723. Bunb. 127.] 

G in the caſe of an under-treaſurer of the ordnance, 
Rex ve Enderupp, M. 1723. Bunb. 134. Bradley v. Bowling, 

1725. 

1 3 in aid being prerogative proceſs is always under the 
care of the court of exchequer, and they have a diſcretionary power 
orer their own rules. Per Cur. 1bid.] 

[Where many ſmall debts are found on an inquiſition, on an 
extent againft the king's debtor, inſtead of ſeparate extents agairit 
each ſeparate debtor, the court may order a receiver to collect 
them, and pay to the deputy-remembrancer. Rex v. Allen, 
M. 1730. Bunb. 293.] 

[Debts to the king's debtor are not bound till the teſte of the 
inquiſition. Attorney- general v. Elabell, T. 1725. Bunb. 199.] 

Debts to the king's debtor are not bound by the teſte of the 


extent, but only from the caption of the inquiſitton. Rex v. Green, 


P. 17%. Bunb. 265.] 

Zut the goods of a ſtranger taken for the king's debt, cannot be 
fold as the goods of the debtor himſelf may. Semb. 2 Rz/. 159. 
|. 35. KR. Cro. El. 431. 

50 if land be extended upon a recognizance to A. at 20 J. per 
aun. which was of the real value of 60 / per ann. and the conuſor 
is bound by recognizance to B. who is outlawed ; the king ſhall 
not take the ſurplus above 20 J. per ann. tho? it be tour | in- 
quifition that the land was of ſuch value. R. per 2 J. Clark cont, 
Or. El. 266. 

S0 if a joint-tenant, or tenant in common, be a debtor to the 
king; the goods of his companion cannot be taken, tho they b- 
lat and couchant upon the whole land. 2 Kol. 159. IJ. 
Vide pit, (G. 10, 15.) 


[On importation and entry by one partner only, if by 11! += 
the whole duties are not paid, each of the partners ien n 
the whole deficiency to the crown; tho? ten years afterwar''s, an 


hre years after the importer was bankrupt. Atrt-rney-gerier a! . 
Sanyforth, H. 1721. Bunb. 97. Attorney-general v. Burg. 
"x * Bunb, 223. Attorney general v. Carbuld, H. 173. 
d. 

So in debt for non-payment of duties. Attarney-General v. 
Male, V. 1726. Bunb. 223.1] 

Nor the goods of a teſtator or inteſtate, if the debtor takes the 
exccutrix or adminiſtratrix to wife. 2 Rol. 159. J. go. 

Or if the debtor be made executor to another. G:db. 296. 

[99 a woman ſhall not be diſtrained for the king's debt, in her 
Gver, if the heir has ſufficient. Mad. 667.] 

A debt due to a man jure uxorit, is conſidered as a debt ocigi- 
muy due to him, within the meaning of 7 J. 1. c. 15. K. v. 
Terntin, H. / Ann. Parker 271 A 
by the „. 33 H. 8. 39. In all ſuits on ſpecialty to the 
ng, he all recover his coſts ard damages. Vide Damages, 
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'Q. ii the goods were ſold.)] 


I 8 a: 


If an officer of the revenue appoints another to act under hin 
who being in arrear applies to the principal for money, who py, 
the whole debt to the crown, and takes a bond for it from 0 
deputy to himſelf, he ſhall not have an extent in aid; tho! gebe. 
rally a debtor of the crown ſhall have crown proceſs to reimbu; 
himſelf, tho' the crown debt is paid. Rex v. Clarke, M. 1726 
Bunb. 221.J 

[Extent in aid ſhall not ifſue, but for a debt originally due u 
the crown's debtor; ſo if A. is indebted to B. who aſbgn; 
to C. before the extent ifſues againſt C. an extent obtained 
againſt A. ſhall be diſcharged. Rex v. Bowling, M. 154, 
Bunb. 225.] 

[Uf an extent finds a debt due from a merchant, "and i; 
does not appear that this was the crown's money; an exten: 
in aid thall not go. N. B. the afhdavit did not go fy 
enough, and was not in the old form. Rex v. Fans, P. 1731, 
Bunb. Zoo.] Ds wp 

[No diem clamſit extremum can iſſue againſt one who was ng 
debtor to the king, or found in his life-time, to be debtor to the 
king's debtor. R. v. Boon, P. 16 G. 2. Parker 16.] 


(G. 8.) The King ſhall be preferred. 


The king by his prerogative ſhall be preferred before any other 
creditor in an execution for his debt. 2 If. 32. By A. G. 
9 H. 3. 18. and the /. 33 H. 8. 39. Godb. 290. Hard, 2 
Had. 662. a 

And therefore, if the king's debtor be ſued in C. B, 
it may be ſvperſeded by a writ of privilege, reciting that the 
king ought to be paid before other creditors. 2 Rv. 159, 
J. 10. | 

So if A be taken upon a capiac, at the ſuit of B. and after- 
wards (before the return of the captas } a writ iſſues for the king's 
debt, with a zeffe before the taking of A. he ſhall be in «- WW 
ecution at the ſuit of the king, as well as for B. 2 Rvl. 18. 
„ 

So if the goods of A. and his lands are ſeized by extent uren: le 
ſtatutc- ſtaple, at the ſuit of B. and after the dy of the 1cturn, 3 


but before an actual return, and before a /:h-rate, a writ iſſues to | 
the ſheriff for the king's debt, it ſhall be preferred. 2 R.. 15% kin 
4. ts. KR. Dy. 67. 5. Pa 


{If good are levied by virtue of a fieri ſaciat, three days before . | 
the zeffe of the ext-m, yet that ſhall be no bar to the crown: 1 1 
if the ſheriff males that return on the extent, the court will order 
him to amend it. Rex v. Pech, T. 1716. in Sc. Bund. 8. {Sd 9 


['f 2 commuiion of bankrupt iſſues, and aſſignment is made, 7 
and the aſſignees ſeize part of the goods on the 3 iſt, and an er- A 
tent for a 4+ to the crown n hos, ſome torteited, ſome 00 1 

*4 


itlucs, tcited the iame day; inc extent ſhall have the p Fong 
2 


D E B F. 


ad the court will not on motion order an account of what was 
due at the time. Rex v. Earl, H. 1718. Bunb. 33.] 

If a bankrupt, againſt whom there is an extent for a debt to 
the crown; has promiſed that he will alſo pay a debt of his 
laber deceaſed to the crown; the aſſignees ſhall pay both 
Jbts, to have the extent diſcharged, Rex v. Lacy, P. 1734. 

nb. 337» 
ben 328 the king's debtor, teſted after a diſtreſs taken 
fr rent, with notice to the tenant, and appraiſement made, but 
before ſale, ſhall prevail againſt the diſtreſs. Rex v. Cotton, T. 24 
82; C. 2. Parker 112. 2 Vezey 288, ] 

[ut not if the goods diſtrained had been ſold before the 2%. 


1 corn is diſtrained for rent, and extent iſſues after, but teſted 
before, it ſhall be preferred, for it binds from the e. Rex v. 
Vm, P. 1719. Bunb. 39.] : 

after extent inquiſition and ſeizure of goods, and defend- 
ant's bankruptcy, other goods are diſcovered, the court will 
quaſh the extent, c. and grant new extent of the ſame. 
Fe with the former. R. v. Buchanan, T. 27 & 28 G. 2. 
Parker 176+] 

[Or if a ſecond extent had iſſued after aſſignment under the 
bankruptcy, the court would quaſh it and grant new extent of ſame 
te. R. v. Gibſon, H. 17 C. 2. Parker 35.) 

80 by the common law, the king's debtor had protection, that 
he ſhould not be ſued by other creditors until the king's debt 
was paid: But now, by the /. 25 Ed. 3. 19. other creditors may 
fue to judgment, but execution {hall ſtay till gree for the king's 
debt; and then they ſhall have execution for what is paid to the 
king, and their own debt. Godb. 290. 

But by the ff. 33 H, 8. 39. Suit or proceſs for the king's debt 
ſhall be preferred before other perſons, ſo always as that the king's 
ſuit be commenced, or proceſs awarded, before judgment for the 
ſaid other perſons, 

And therefore, if execution be upon a judgment againſt the 
king's debtor, and before a venditioni exponas, an extent comes at 
tte king's ſuit, thoſe goods cannot be taken upon the extent. &. 
3 Mid. 226. R. Hard. 27. 

[Precedent judgment on bond ſhall be preferred to tlie 
king's; ſubſequent, not. R. v. Dickenſon, P. 4 W. & i, 
Parker 2624] 
| [lf executor pleads precedent judgment and ſub ſequcn 
* in one intire plea, judgment is againſt him, 

do the king ſhall not be preferred, where a debt is aiſigned 
* after the death of the debtor. R. 2 Rz/. 159. J. :c. 
I Draw, 37. 

do tho a man be in execution for the king's debt, he may b- 
Carged alſo in execution at the ſuit of a common perton. 
A. 158, J. 30. Cro, Cas. 390. 

2 And 
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DEBT, 
And if he be firſt in execution for the King, de, 


though he may be charged alſo in execution by a common 
perſon, it does not take effect till the king's debt be Catisþeg 
Godb. 298. | : 

[On a diſtreſs for rent made fix days before the 19e of an er. 
tent, the court refuſed an attachment. though the goods were n 
fold. Rex v. Dale, P. 1719. Bunb. 42. ] 

[Simple contract debt ſeized into the king's hands, is to i 
preferred to bonds not paid before ſeizure ; but payment of bond; 
by admaniſtrator before ſeizure or notice may be pleaded, N.. 
Allanſon, M. 3 & 4 Fac. 2. Parker 260. 

{Immediate extent finding the ſame goods ſhall be prefer; 
and paid before former extents in aid. Immediate exten; 
take place according to the reſfe, R. v. Quaſb, T. 12 fm, 
Parker 281.] 

[And this even if the goods are fold, and return that ſheriff hu 
the money, but not if delivered. R. v. Bewdage, M. 4 C. i, 
Parker 282. 


(G. 9.) How Execution for the King relates. 


An extent cannot be antedated. Rex v. Mann, P. 172 
Rex v. Vanderplank, T. 1726. Bunb. 164. Str. 749.) 

If an execution be ſued upon land, for the king's debt, upon 
an obligation, Sc. this being in nature of a ſtatute-ſtaple, the ex- 
ecution upon it relates to the time of the obligation, &, given, 
and all the lands which the party had at that time ſhall be charge- 
able. 2 Nel. 156. J. 25. 

Tho' he had aliened them before the action commenced againſt 
him. 2 Rol. 156. . 25. 

So if a debt be aſſigned to the king, execution upon it relates 
to the time of the aſſignment. Hard. 24. R. Sav. 11. 

So by the ff, 13 El. 4. lands, &c. of any account. 
ble, Cc. ſhall be liable to payment of a debt to the queen, f 
he had the day he firſt became an officer ſtood bound by a ſtatute- 
ſtaple, Cc. 


+ 1 And therefore, if an officer purchaſes land, and afterwards al- 1 
3 ens, or demiſes hend ſide for valuable conſideration; it ſhall be l. | 
i | able to the king's debt, tho the money, &c. for which he is ac. 0 
FF countable was received ſeveral years after the alienation ; for the + 
1 ſtatute has relation to the time when he firſt becomes officer. &.“ 
1 10 Co. 5 5. 6. | 15 
ed And by the F. 13 El. 4. Lands, &c. which any treaſurer d \ 
* receiver in the court of excheguer, wards and liveries, or dutchy of w 
"} Lancaſter, treaſurer of the chamber, cofferer of the houſehold 1 
91 rreaſurer of war, or any fort, Sc. of the admiralty, or n, 
4 treaſurer, or other perſon accountablg for any othce or charge „ wh 
it the mint, treaſurer or receiver of monies impreſt for the uie d by 

88 the queen, c. cuſtomer, farmer, or collector of cuſtoms cr other 7 
1 5 duties in any port, c. collector of tenths or any ſubſidy, recent a0 
je 1 p Fun 


4 . 
4 
7 » 
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general of any county, ſhall have whilſt he remains accountable, 
{2-, ſhall be liable. ' ; 

$ by common law, if the king obtains judgment for a debt of 
is farmer, @c. his land, which he had the day of the writ 
purchaſed, ſhall be liable. 2 Rol. 157, I. 2. Vide Execution, 


D. 1, 2.) 
| + plaintiff be amerced pro falſo clamore, it relates to the day 


of pledges found, 

But execution for the king, as to chattels real or per- 
{nal, relates only to the award of execution. 2 Rel. 157. l. 5. 
al. 25. 

And therefore, if the debtor aliens a term for years, ar 
ather goods, bond fide, after the action commenced, or judg- 
ment given, before execution awarded, the fale ſhall be good. 


$ Co, 171. 
(G. 10.) Who are not liable for the King's Debt. 


But if tenant by the curteſy be debtor to the king; his iſſue ſhall 
not be chargeable, tho' he has the lands by deſcent as heir to his 
mother, 2 No. 157. J. 37. 

Tho! the debtor has no other land. 2 Rol. 157. J. 40. 

If the king grants a manor in fee- farm; the lands or goods of 
the copyholders are not liable for the rent; for they arc elder, be- 
ing by preſeription. R. 2 Rel. 157. J. 50. 

So if the king has a rent by preſcription, where there is no 
ulage to levy it upon them. 2 Rel. 157. J. ult. 

o if a joint-tenant be indebted to the king, the moiety of his 
companion ſhall not be charged. 2 Rol. 157. J. 37. 

Nor his cattle, tho' they go upon the whole land. 2 R:7. 159. 
L 40s 

do if a man purchaſes land to him and his wife, and to the heirs 
of the huſband, for the jointure of the wife, having taken an of- 
tice, and afterwards becomes indebted to the king, and dies; the 
up is not liable during the life of the wife. 2 Kal. 156. J. 20. 

nz. , 

o if a ſettlement be made in the ſame manner for the jointure 
of a wiſe, by the huſband who afterwards had an office, 
Kal. 156. J. 35. 

90 if J. takes an office, &c. and afterwards makes a ſettlement 
pon a ſon or daughter in marriage, and becomes indebted to the 
ling, and afterwards takes another office, in which he is indebt- 
ed; the ſon, He. though ſubject to the arrears of the firſt office, 
= not be ſubject to the money due in the ſecond office, R. 

% 127, 

9 if the king's debtor conveys to A. who conveys to the king, 
who regrants to A. rendring rent, theſe lands are not now charge- 
de; for tho' the land is chargeable only in reſpect of the perſon 
if the debtor, yet when it comes to the king, it cannot be charg- 
ch nor in the hands of the grantee of the king againſt his own 
Fant, 2 Rol. 160. J. 30. 

¶Lega- 
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[Legacies charged on land fold, with notice, to the king; 
debtor, thall be paid. Poole v. Attorney-general, H. 5 4, ? 
Parker 272. * 


(G. 11.) Suit for the King's Debt. 


(0. 11.) By the . 33 H. 8. 39. All ſuits for debts or duties to the Kn 
1 * in the oiſices or courts of the exchequer, dutchy of Lancaſter Ks. 
he, mentation, ſurveyor-general, maſter of the wards, or court G 

firit fruits and tenths, ſhall be ſued in ſuch of the ſaid courts r 
offices in which they firſt grew due, or in which the recognizance 
obligation, or ſpecialty ſhall remain. | ; 

And the ſaid courts ſhall have full authority to hear and deter. 
mine the {aid ſuits, and do execution on the body, lands and goods 
of the party. 


(G. 12.) The king may eharge him, who enters into his lands, as bailif 
_ 1— or intruder, Ms. 476. 
wide Ackien, So he may charge him, who takes his treaſure without warrant, 
— 1. — as a treſpaſſer, or in accompt, at his election. Mo. 476. 
3 If the king ſues a perſonal action, he may lay it in what county 
(D. 85, 86.) he pleaſes, by his prerogative. 1 Sid. 412. 1 Vent. 17. Vid, 
Prerogative, (D. 85.) 
So a ſcire facias hes againſt an heir, upon a ſuggeſtion of the 
death of his anceſtor, without finding his death by office, R, 
Sav. 3. | 
[A diem clauſit extremum may iflue for a ſimple- contract debt to 


the king. Rex v. Curtis, T. 1750. in Sc. 1 Vezey 483.) | 
(G. 13.) By the ff. 33 H. 8. 39. If any perſon againſt whom ſuit is fit 


ary 04g debt or duty to the king, can ſhew and prove matter in law, Es. 
barred, in bar ordiſcharge of ſuch debt or duty, the court ſhall acquit, &. 
And this by the ,. 5 R. 2. 9. without letter, or command of the 
king. 
And therefore, to every ſuit or proceſs for the king's debt, at 
common law, or by that act, the defendant may alledge in bar, 
any matter for his diſcharge. 7 Co. 19. be R. Hard. 502. 
As to a ſcire facias upon an obligation to the king, againlt the 
heir and terre-tenants, they may plead, by plea in Latin, equitu- 
ble matter for their diſcharge : As that the obligation was given 
upon a contract for trees growing upon the land of a perſon at- 
tainted, which attainder was after reverſed by a& of parliament, 
and the trees were never felled. X. 7 Co. 20. 
And to a bill in equity, any matter may be alledged or pleaded, 
which will be a diſcharge in law, or equity. Hard. 502+ 
If the defendant alledges matter in equity for his diſcharge, and 
the attorney-general demurs, it will be ſuthcient proof of the al- 


ation. Dub. Lane 51. 
'The defendant ſhall be allowed to defend, by attorney, by the 


fl. 5 Re 2. 9. 4 nfl, 110. And 


| D E B T. 
And no accountant ſhall be charged, before he is ſummoned. 


In .* I 10. = . . * . 

i an accountant obtains his quietus, it is pleadable to every 
thing prior to it; tho” he continues an accountant, and becomes 
iche to the crown afterwards, Rex v. Wilkinſon, P. 1732. 


h, I ] 
ev * ſhall be allowed debts due by the king to himſelſ. 


Inſt, 110. 
, - oh plea, goods ſeized ſhall be delivered to the defendant up- 
on ſureties. Sav. 3. 5 

But in an information for goods, which came to the hands of 
g. and which he converted to his uſe, Net guilty is no plea; for 
t denies the converſion only, and does not anſwer to the account, 
which ought to be ſpecially anſwered, K. 2 Les. 34. 

On bond to export and not reland, defendant pleaded the ſta- 
tute of equity, and that the goods were taken away by force; 
but not allowed. Attorney-general v. Paul, in Sc. H. 1718. 


Bunb, 3 7.] 


74 
© 
ST) 


By the ft. 33 H. 8. 39. All trials in ſuits, bills, informations, (G. x4.) 
He. of iſſues in the court of exchequer, ſhall be made by examina. ov e 
ion of witneſſes, writings, proofs, and ſuch other means as the Ca 
court ſhall think expedient. Vide 4 Int. 110, 

Where iſſue is joined upon a ſuit in the office of pleas, the trial 
ſhall be by a jury. | 

And the trial by jury may be at bar, or by if privs, 

By the ft. 5 R. 2. 16. Nothing but two ſhillings thall be paid 
for the record and writ of 7 print. 

After iſſue upon Eng/ifb bill, the trial ſhall be by examination 
of witnefles in court, or by commiſſion, and other proofs. Vide 
Chancery. 

After iſſue joined in an information of intruſion, to be tried by 
the country, the king may demand that the trial be by record. 

4 It. tog. | 


So if a debt be aſſigned to the king, he ſhall have execution 6. re.) 
2painſt the body, lands, and goods of the debtor. 4 Inf. 115. How he. 
If a debt upon obligation be aſſigned, and the obligor dies, and Fre f. 
his executor is ſued ; he ſnhall not plead a judgment to another and a debt f. 
ro aſſets præter. Hard. 25. _ way 
80 if an obligation be aſſigned to the king, the execution ſhall 
take all the lands of the debtor z tho! the obligee himſelf could have 
had but a moiety. Hard. 24. Sav. 133. 
So if a man recovers 500/. in an action on the caſe againſt B. 
and is afterwards outlawed ; the king ſhall take all the land of B. 
in —_— tho” the plaintiff could have had but a moiety, &. 
2 C. 513, 
So if A. be indebted to the king, and B. be indebted to A. the 
king ſhall have proceſs againſt B. for the debt due by him to A. 
H. 5. 4. a. 4 Inſt, 111. Mad. 666, 668, 


. 
9 
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So if C. be indebted to B. and D. be indebted to C. the in 
ſhall have proceſs againſt C. or P. and ſo againſt the debtor d 
his debtor in 1fitum. | 

So before a privy ſeal made 12 Fac. and after the death of king 
_— until a rule made 15 Car. 1. the king's debtor might, hy 

»glifh bill in the exchequer, have an extent againſt the debtor of 
his debtor. Lane 112. Hard. 403, 4. 

So if a ſurety, or a ſtranger, being diſtrained for the king's de 
gives an obligation for payment; proceſs ſhall go againſt the prin. 
cipal debtor, and if it be recovered, the obligation ſhall be re-(e. 
livered to the ſurety. R. Lane 91. . 

But if a joint-tenant of goods be indebted to the king, he cannot 
aſſign all the goods to the king; but his part only. Cv. El. 26;, 
Jide ante, (G. 7, 10.) 

So an obligation, recognizance, c. for performance of cove. 
nants, to indemnify, or for other cauſe, except for a deht, 
cannot be aſſigned to the king. 4 I» 115, Cont, Or. 6, 
2 Leo. 5 5. 

So by the ff. 7 Fac. 15. No debt ſhall be aſſigned to 
the king, which was not originally due to his debtor or ac. 
countant, ö 


30 a moiety, or part of a debt, cannot be aſſigned to the king, 


ka. 


Ov. 2, 46. ch: 
So if an extent in aid be procured by the king's debtor, who 
has ſufficient to anſwer to the king, he ſhall refund with coſts up- . 
on a bill in equity. 1 Ver. 469. A 
Pleading in Debt: J 

Vide Pleader, (2 W. 1, &c.) D 

| : 

Debet et Detinet. the 

Vide Pleader, (2 W. 8.) 1 8 

A 

Nil debet. be d 

A 

Vide Pleader, (2 V. 6.---2 W. 13, 17, 43, 47.) ne] 

b 80 

Payment of Debts. L 

Vide Adminiſtration, (C. 1, 2.)--Chancery, (3 A. 4, XC L 11 
4 W. 14.) : An 

| . J 
DEVASTAVIT. * 

| "x; 

Vide Adminiſtration, (I. 1, &c.) lame 
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(A) Deviſe by the Common Law. 


f DEVIS is a diſpoſition of a real or perſonal eſtate 
A to take effect after the death of the devifor. Co. 


L. III. 4. | 
By the common law, every perſon might deyiſe his goods and 


chattels. 
Tho' they were chattels real. 1 Re. 609. J. 5. 
As a term for years. 1 Rel, 609. J. 5. 
An intereſt which he had as guardian in chivalry, or ſocage. 
i Rel. 609. J. 7. | 
So emblements upon the land; and this before the /. «of 1:re. 
20 H. 3. 2. as it ſeems 2 Inſt. 81. Vide Biens, (G. 2.) | 
So by the common law, a man might deviſe the uſe of lands. 
1 Le. 257. Vide Uſes, (A). 
Tho' the uſe was ſuſpended. 1 Lev. 257. Vide Uſes, (A.) 
do at common law, by the cuſtom of ſome cities and horoughs, 
- 2 man may deviſe his lands within the ſame city or boroagh, as 
chattels, Co. L. 111. a. 
And by the ſame cuſtom, may deviſe a rent out of land. Cz, 
L. 111, a. 
$9 if there be a rent in gfe iſſuing out of ſuch land, it may he 
wriſed z for the rent follows the nature of the land. Cert. fer 
2 7. Dy. 5 ö. 2, Dy. 140. a. Acc. Dy. 5. l. in mare. 
AA. 60g. J. 20. Cro. El. 637, 651. 
So if land deviſable be given to a man for liſe, remainder 
to another in fee, he in remainder may deviſe it. 1 Rot. Coq. 
do ik land deviſable eſcheats to the king, who grants it to 4. 
the grantee may deviſe the whole. X. Dal. 75. 
TO mg the king grants it to hold by knight-ſeryice, X. 
Ib. 70. 
And therefore, by cuſtom, lands in London, Oxfrd, ec. may 
be deviſed, Bend. pl. 145. 
And a cuſtom to deviſe is incident to lands of the nature of 
gavelkii;d. 
So a cuſtom will be good, that by a deviſe, without ſaying, 
what eſtate, the deviſee thall have a fee. R. Win. 1. 
7 cultum, lands were deviſable without writing. Co. 
II. a. 
In this W was not taken away by the /f. 32 & 34 H. 8. 
Ls IIl, &. 
but now, by the „. 29 Car. 2. 3. No bequeſt of lands deviſa- 
1 by cuſtom is good, unleſs in writing ſigned by the deviſor, or 
lme other in his preſence and by his xpreſs direction, and atteſt- 
© and ſubſcribed in his preſence by 3 cr 4 credible xitneſſes. 
Fd: pf, (E. 1.) 
Vor, III. 
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A deviſe of lands deviſable by cuſtom would not be void by che 
ft. Marl. 52 H. 3. 6. upon pretence, that it was by colluſion, 
2 Liſt. 112. | 

And by cuſtom, a will of lands in London, ought to be inrolled 
in the Hunting. Dal. 117. . 

And it ought to be proved by citizens. Dol. 117. 

And it ſhall be proved before the ordinary, and then before the 
mayor in the hyſtings. Cro. Car. 396. 

But lands were not deviſable, if the deviſor had only an eſtate. 
tail, Co. Jos 111. a. 

So if a man had a fee expectant upon an eſtate- tail, the fee 
was not deviſable; for at common law, it was but a poſſibility, 
and tho? the /g. de donis makes it a remainder, the cuſtom does not 
extend to it. 1 Rel. 60g. JI. 27. Dub. Sti. 40g. 

So without a cuſtom, no lands or tenements were deviſable by 
the common law. Cv. L. III. . 1 Nel. 608. J. 45. 


(B) Deviſe by Statute. 
B* the /f. 32 H. 8. 1. and 34 & 35 H. 8. 5. All perſons 


having * lands, tenements, rents, or hereditamcnts, holden 
in ſocage, and thereof ſcifed in fee, either ſole, or in common, 
or in coparcenary, in poſſeſſion, reverfron, or remainder, may, by 
their laſt wills and teſtaments in writing, deviſe the ſame to any 
perſon (not bodies politick) at their will and pleaſure, 

And now by the . 12 Gar, 2. 24. All lands are holden in free 
and common focages 


(C) Teſtament Muntupative, when good. 


&* L teſtaments are nuncupative, or in writing. G, 
L. 111. 4. 

A nuncupative teſtament is ſuſſicient for goods and chatteh; 
but not for land. 

And will be good, tho' reduced into writing after the death of 
the teſtator. | 

Yet before the %. 29 Car. 2. 3. it ought to be proved . 

And before probate, was not pleadable againſt an adminiltrator, 
R. Ca. Ch. 192. | 

But by the /. 29 Car. 2. 3. No nuncupative will ſhall be good, 
which gives above the value of 30 /. unleſs proved by three wit 
neſſes preſent at the making, and that the teſtator, at the time of 
pronouncing, bid the perſons preſent, or ſome of them, bear ue 
neſs that ſuch was his will, or to that effect, 

Nor unleſs ſuch will was made in the laſt ſickneſs of the telia- 
tor, and at his dwelling-houſe, or where he had bcen reſident tel 
days next before; except where he was taken fick from home, 
z id died before his return. 

Provided, ſoldiers in actual ſervice, mariners, or ſeamen at tea, 
*. 4, diſpete of any perſonal ettate, as before. * 

Na; 


D EVI S E. 
And, by the ſame flatute, no teſtimony ſhall be received to 


ore a nuncupative will ſix months after making; unleſs ſuch teſ- 
timony, or the ſabſtance of it, was put in writing within ſix days 
after making the ſaid will. 

Nor ſhall any probate of ſuch will paſs the ſeal of the court till 
hhurteen days after the teſtator's death expired. | 

Nor unleſs proceſs firſt iſſue to call in the widow or next of kin 
to the deceaſed, to conteſt it, if they pleaſe, 

By the fag & 5 (or 4) An. 16. Witneſſes allowable in trials 
it law, are good witneſſes to prove a nuncupative will, or any 
thing relating to it. = N 

By the /f. 29 Car. 2. 3. No will in writing of perſonal eſtate, 
nor any clauſe therein. ſhall be repealed or altered by parol or will 
nuncupative, unleſs the ſame be put in writing in the teſtator's 


life, and afterwards read to him and allowed by him, and proved 


ſp to be by three witneſſes, 
But a man having diſpoſed of part of his eſtate by his will in 


writing, may diſpoſe of the reſidue by a nuncupative codicil. 


Ws 334. 
51 a reſiduary legatee, named by a will in writing, dies in the 
life of the teſtator, whereby the deviſe, as to that, is void; he 
may diſpoſe of it by a nuncupative will, if he does not alter his 
executor, nor any thing elſe. R. Ray. 334- 

So if any thing be inſerted in a will in writing, by covin ; for, 
a to that, it is void, Ray, 334. 


(D) Teſtament in (Uriting. 
(D. 1.) What ſhall be. 


A WILL in writing is not confined to any certain form, 
Ch. R. 195. | 

And therefore, if a man, being out of the kingdom, writes a 
eter in which he ſhews how he will diſpoſe of his land; if it be 
well executed, it is a good will. R. Me. 177. 

[The inſtrument of 4 will may be eventual, as well as the diſ- 
polition in it; as if a man ſay, “ This is my will, in manner fol- 
* lowing, if I die before my return from Ireland, &c.” and in 
ſuch caſe, it ſhould not be proved. Parſons v. Lane, H. 1748. 
I Fezey 189. 1 Will. 243. 

do if it be written by way of articles of agreement between A 
ind B. and concludes and be ſealed and delivered as a deed. 
| Hed. 117. 3 Keb. 310. R. Ca. Cb. 248. 

do notes or memorandums written from the teſtator's mouth by 
phyſician or ſcrivener, Sc. if they are afterwards executed. 

Tho! they were intended to be reduced into form, but are not. 

Tho' they were never read to the teſtator after the writing. R. 

. 72. 4. Bend. 61, 1 Ard. 34. 

90 if the teſtator declares his will, and wiſhes B. was preſent 
0Wite it, whereupon B. is ſent for by his wife without other 

Dee A direc- 
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direction, and he writes the will in the liſe of the teſtator from the 
mouths of the witneſſes preſent, but the teſtator was ſenſeleſs he. 
fore the writing was finiſhed. R. Al. 55. 

And it fhall be good for ſo much as the witnefles agree in, tho” 
they diſagree as to another part. R. Al. 5 5. 

So an indenture, by which he gives legacies and makes execy. 
tors, ſhall be a will. R. Ch. R. 195. | 

50 notes in writing prepared by A. which he declares to he the 
effect of his will, and which he delivers to counſel with the dee; 
of his eſtate, as inſtructions for his will in form; tho? he dies be. 
fore the will drawn by counſel is executed. R. Ch. R. 273. 

So if a will in writing be khawn in pieces by rats; if by collec. 
ing of the pieces the particular bequeſt can be known, it will be 
good, R. Al. 2. 2 

And alſo, if it cannot be known to a ſtranget, if the jury find: 
the knawing to be aſter the death of the teſtator. Al. 2. 

90 if a will in writing be burnt or deſtroyed after the death of 
the teſtator, it is not avoided. R. Al. 55. 

Otherwiſe, if it was deftroyed or loft before his death. R. 
Al. 2. 55. hy” 

If on the ſame day A. makes his will, and B. executor, and 
alſo by deed between them, A. veſts 4000 J. in B. to pay A. an 
annuity for life, and then to pay 1000 J. a- piece to C. and D. aud 
an annwty of 1000. for life to E. the reſidue to B. with proviſo, 


if J. 's annuity is unpaid, B. to repay the 4000 4. to 4. to be laid 


out in the names of A. and B.; the whole is a teſtamentary act, 
and void againſt creditors, by 13 Elig. Peacock v. Maul, I. 1748. 
1 Yezey 127. . * 


(D. 2.) What not. 


But if a man ſpeaks his will, and another, without his direction 
Or privity, reduces it into writing in the Jite-time of the teſtator; 
this is not a will in writing. Dy. 72. in marg. R. Al. 54. Cit. 
4 Leo 104. f 

Tho' the eſſect of it be afterwards ſhewn to him, and he does 
not diſallow it. R. Dy. 72. a. in mars. 

Though he at another time ſends for B. to write his will, but 
does not then give him any directions; but he writes that which 
he is informed the teſtator before declared for his will. Al. 54 

Se if a man writes his will, but ſays that he will alter it, aud 
dies before alteration or any publication; it fhall not be his wi. 
R. Mo. 874, 5. | 

[If a man writes thus, This is my will, in manner following, 
if I die before my return from Hreland, that my houſe be fol, 
© and 1000 J. given to A. Sc.“ and he returns from Ireland, and 
lives feveral years, the will is void. Pazſons v. Lance, H. 1748. 
1 Vezey 189. 1 i. 243. | 

So if a man makes his wiil, and thereby deviſes to A. and his 
beirs, and afterwards upon the death of A. ſays to his his, fat 

| MN 


of 


cat 


ili 


, Ball have all the land deviſed to A.; without a new publication 
it *; not a good deviſe, becauſe it is not in writing. R. Pl. 
Com. 345 b. ty 

$o a letter or other paper cannot be uſed to explain the teſta- 
tors intent. 1 Sal. 232. 5 

$ if the inſtruction be to give fer liſe, and the deviſe written 
iin fe ʒ it ſhall be void for the whole. E. per 3 J. Ferner cont. 
hat it ſhall be good for life. Me. 3556. . 

So, if the inſtruction was, to deviſe to A. upon: condition, and 
the deviſe be written to 4. but before the condition written, the 
eſtator dies; the deviſe ſhall be void. 3 Co. 31. 6. 

So by the ff. 9 & 10 . 3. 41. No will of a ſeaman contained 
n the ſame inſtrument with a letter of attorney thall be good. 


(D. 3.) Codicil, What, 


A codicil is that which contains any addition to, or explanation 


of a will. 
The codicil is part of the will. 
And may be made before, or aſter the will, 
And there may be ſeveral codicils to the fame will, She. 5.49. 
A codicil differs from a ſecond will in this, that the latter is a 
revocation of the firſt will, but the former is no further a revoca- 
cation, than as it is in oppoſition to ſome particular difpoiitions of 


the will, 1 J. 187.“ 


(E. 1.) Dow a Teſtament ſhall be executed. 
AFTE R the f. 32 & 34 H. 8. It was ſuſſicient that a will 


was put in writing by the teſtator, or by another with his 
privity and direction, without any other execution. Dy. 53. ö. 
do if notes or inſtructions were taken of the teſtator for his will, 
md it was reduced into form purſuant to ſuch inſtructions in the 
kfz of the teſtator, tho' it was never read or thewn to him, it was 
ſulfcient. R. Dy. 72. a. 

If it was publithed, tho? in looſe ſheets. 1 Sid. 315. 

do if notes were written for the diſpoſition of part of his eſtate, 
wos good for ſo much. Dy. 72. 4. in murg. 

But it a diſpoſition for life was written in the life-time of the 
teltator, but not of the remainder, Sc. it was void for the whole, 
Dy. 72. a. in marg. | | 

But now, by the /. 29 Cir. 2. 3. All deviſes of any lands or 
tenements ſhall be in writing ſigned by the party fo deviſing, or by 
ſome other in his preſence and by his expreſs directions, and ſliall 
be atteſted and ſabſcribed in the preſence of the deviſor by 3 or 
4 credible witneſſes, 

[A will giving money originally out of land muſt be executed 
cording to the ſtatute, as well as a will of land, Brudenel v. 
Bag hen, II. 1741. 2 Atkjns 208. 
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[A man may, by way of power, by any writing ſigned by h 
be enabled to charge land, (though not executed — th 


ſtatute. Semb. ) Ibid. | 


And therefore, every will, not ſigned and atteſted as the ſtatute 
directs, is void. | 

So every deviſe and bequeſt, not ſo-ſigned and atteſted, 

As if a teſtator, after the execution of his will, adds a new 
clauſe or bequeſt, and does not execute his will de novo. 

So if a man by a will well executed, deviſes to B. and his 
heirs, and then B. dies, and the teſtator afterwards makes a new 
publication of his will, and declares that B. ſon and heir of the 
firit deviſee (being of the ſame name with his father, and having 
a legacy by the ſame will) ſhall take the land which his father 
would have had; it is not a good deviſe to the ſon, for this de. 
claration was not in writing. Cont. per 3 J. in C. B. but Jude. 
ment was reverſed in B. R. 2 Med. 313. 1 Vent. 341, 
2 Fon. 135. Ray. 408. 

80 if a will be not ſigned by the deviſor, or by his direction, it 
is void, 

So if it be ſigned, and afterwards before witneſſes he declare; 
it to be his hand. Dub. per Cowper, Pr. Ch. 185. 

If teſtator owns his ſignature to the witneſſes, it is ſufficient, 
tho' they did 1 ſee him ſign it, Stonehouſe v. Evelyn, P. 1724. 

P. V. 252. 

, [Tt is — neceſſary that teſtator ſhould ſign in the preſence of 
the witneſſes ; if he acknowledge his hand to them, though at 
different times, it is ſufhcient. Grayſon v. Athinſen, T. 1752, 
2 Vezey 454-] 

*The ſtatute does not require that the ze/ator ſhonld ſign his 
will in the profence of the witneſſes, but that they ſhould ſubſcribe it 
in his preſence* _ | 
Yet if the teſtator writes his name at the top or ſide of the pa- 
per, it is ſuthcient for the ſtatute only requires that it be ſignech 
and not that it be ſubſcribed. 3 Lev. 87. 

So if the teſtator writes his will with his own hand, which be. 
gins, I A. B. &c. and does not put his name otherwiſe, but it i 
ſealed, and well executed in other reſpects, it is good; for it ſut- 
fices that it was ſigned in the text of the will. R. per tot. Cur. 
3 Lev. 1. Per Teffreys, Skin. 227. 

So if written with his own hand, tho? it be not ſubſcribed or 
ſealed by him, Per I. Cowper, Pr. Ch. 185. : 

So if it be ſealed by the teſtator, and he does not write hi: 
name at all, it is good; for the ſeal is a ſigning. Per 3 J. L. 
wvinz dub, 3 Lev. 1. D. per Holt, Sho. 60. Semb. 1 Sid. 30% 
Acc. VFarneferd v. TFarneford, P. 13 G. Str. 764. Contra ft 
Parker C. B. Clive B. and Smythe B. Smith v. Evans, M. 25 6. 2. 
Nin 313. 

So if it be ſigned by the teſtator, and afterwards atteſted by 
witneiles, though the teſtator did not ſign it in their preſence. 


Adm. per Trevor C. F. at Guildhall, 8 Ann, in Rjectment, Pets 
en {he demiſe of Oliver St, alm v. Ongly, { Reported oy 7 


Fr 


Rep. 197+ D. per Dalben, Sho. 69. Adm. per C. B. P. 11 Aun. 
a Ld, Nappier and Sir Thecphilus Nappier. Semb, Skin. 227. 

80 if a will for land is not atteſted and ſubfcribed' by three 
vitneſſes in the preſence of the deviſor, it is void. Eg. Ca. 130. 

If a will is executed before two witneſſes, and then teſtator 
favs it is his will, in preſence of a third whom he dcfires to atteſt 
it, this is not good, unleſs teſtator lad reſcaled it. Semb. Gryle 
V Grole, P. 1741. 2 fityu 170.) 

t teſtator executes in the preſence of two, who atteſt, and ſome 

rears after goes over his name with a pen in the preſence of a 
third, who atteſts, the other two not preſent; it is a good execu- 
tion, Jones v. Late, H. 1742. B. R. 2 Athyns 176. N.] 
And therefore, if a deviſe be by a will ſubtcribed by two wit- 
neſſes, and afterwards a codicil is made, which confirms all the 
deviſes in the will, and is ſubſcribed by two witneſſes, one of 
which was not a witneis to the will, the deviſe is void: for all 
the three witneſſes ought to atteſt the execution of the will by 
which the deviſe was made. R. per tor. Cur. in B. R. Hil. 
1& 2 V. & M. inter Lee and Libb, Sho, 69, 88. 3 Mad. 262. 
Garth. 35. 

80 . will was executed in the preſence of three witneſſes, one 
of which was a deviſee, and therefore it was afterwards executed 
& nx in the preſence of two others; the deviſe is void, if the 
firſt execution was not ſuſficient. Per Porel inter ex di- 
mi, Went, Dilke and R. Carth. 514. Vide infra. 

80 if à will be executed without witnefles, and afterwards a 
codicil is executed in preſence of three witnefles, the will without 
witneſſes ſhall not be good. R. 2 Vir. 598. 

$0 if a will be executed and atteſted by three witneſſes, and af- 
terwards revoked by a feoifment, and after that the teſtator repub- 
nes his will in the preſence of one or two witnefles, it is not 
good. Q, Shin, 227. 

$o if a will be ſubſcribed by three witneſſes together in a room 


where the teſtator cannot ſee them, it is void; for it ought to be 


meſtec in the preſence of the teſtator. R. P. 2 MW. A. inter 
Edlefton and Speal, Sh. 89. Garth. 80. 

But if the witneſſes ſubſcribe within the teſtator's view, it is 
ſufficient, tho? it be not in the ſame room. R. Carth. 81. 

Or where the teitator may fee, though he does not. R. 
Lal, 688, 

Tho the atteſtation expreſies ui, that the will was executed 
n the preſence of the witneiſes, without faying that they ſigned 
n the preſence of deviſor, yet it maybe a good execution, Creft 
. Patolett, P. 12 G. 2. Str. 1109.) 

Or if the will was executed beſore the ſtatute, tho? the teſtator 
ded after. Dub. Pr. Ch. 77. 

So if a will be ſubſcribes by three witneſſes, of which one is a 
leriſee, it is void as to the deviſe to him; for, there arc not three 
credible witneſſes to it. R. per B. R. T. 10. 3. inter Fennings 
and Hillier, ( Reported Compns's Rep. 90, 94.) Per Powel, T. 
10 fin, inter Dimif. ex Went, Dilke a =wn—_— 
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D E VIS E. 
[A ſubſcribing witneſs, who has a legacy to himſelf, another 


to Lis Wife, and an annuity out of lands to his wife, is not x good 
witneſs. Anftey v. Dowſing, P. 19 G. 2. Of. 1253. 

[if a witnels is alledged to have been a creditor for a bill of ſee, 
and diſburſements, and it appears on reference, that he is not ſo 
at rhe time of a ſecond examination, and it does not politively ap- 
pear he was ſo at the time of atteſtation, the court will not make 
a minute inquiry into it. Price v. Lloyd, T. 1750, 1 Fre 503, 
T. 1751. 2 Vezey 374.) | 

[A. makes his will atteſted by three diſintereſted perſons, and 
gives B. C. and D. legacies by a ſubſcquent will he gives them 
the fame legacies, and they are the ſubſcribing wktneſles ; they re. 
Icaſe two days after his death; they are good witneſſes, Ear! 
Aileforry's Caſe, M. 1748. cited by Ld. Mansfield in Wyndhan 
v. ( Alert ud, M. 31 6. 2, 1 B. M. 414«] 

[A charge on land to pay debts, does not incapacitate ſub. 
ſerihing witnaßſes who are creditors, even though they want and 
chuim the bercfit of it. Mhudbam v. Chetwynd, M. 31 G. 2. 
1B M. 414.) : ; 

(an objection to a witneſs, of benefit at the time of ſubſcribing, 
may be taken off by his being diſintereſted at or after che death, 
Thus preſumption of bias from a legacy is taken off by a releaſe, 
16:4. | 

[A deviſee under a void deviſe being a ſubſcribing witneſs, 
may, by his ſubſcription, authenticate the reſt of the will; for 
ſuch wil is only void qr.2d the deviſe to the witneſs. . 

[By V. 25 C. 2. c. 6. a deviſee of a beneficial deviſe (except 
ch urges on lands for payment of debts) atteſting the will; ſuch de- 
viie only {hall be void, and ſuch perſon a good witneſs. ] 

[17 a will charges lands with payment of debts, creditor, whoſe 
debt is {> charged, is a good witneſs, ] 

{ Legatce who has been paid, has accepted, releaſed, or refuſed 
upon tender, is a good witneſs ; if he refuſes, he is barred ; if he 


f accepts, he ſhall retain, though the will is void. ] 


[Legatee atteſting will before 1752, and dying before he re- 
ceived, releaſed, or refuſed, ſhall be deemed legal witneſs ; but 
his credit ſhall be left to the court. | 

[Deviſce, whoſe deviſe is made void, or. who refuſes, &c. and 
is examined ; ſhall take no benefit, on any pretence. 

[This act extends not to heirs at law, or deviſees under former 
will, in poilethon for two years before Ay 175 1, or to will con- 
teſted at law by them before that time; but a poſſeſſion conſiſtent 


with a will, or where the eſtate deſcended till an exccutory devile, 


is not ſuch poſieſhon.} 

[This act extends ro America.} 

But if one denies his hand, or is not a credible perſon, if it be 
found by other evidence to be well executed, it will be good. R. 
Sin. 79, 413. | HEPES | 

One who has been convicted of petit larceny, and whipt for it, 
is not a comxe ent witneſs within 29 C. 2. It is the crime not 
the puniſiment, that creates the infamy, and takes away the 

| | TE: ; compc· 
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competencys Pendack v. Maclender, H. 28 G. 2. 21: If. 18. 


Barnes 467» 
80, if it be ſubſcribed by three witneſſes, who ſeverally ſub- 


tribe in the preſence of the teſtator, but not together, it will be 
R. 2 Ci. Ch. 109. Cut. per Helt ; but Dollen. acc. Vide 
Larth, 37. R. act. Eq. Ca. 263. | 

Or, if one witnels ſubſeribes in one ſheet of paper in which 
the will is written, and the others to another ſheet. Per Duben, 

arth. 37. 

So, 1 1 be publiſhed before three witneſſes at ſeveral times, 
who all atteſt in his preſence. X. Pr. Ch. 185. 

Or, all the witneſſes tubſcribe to a paper in which the will is 
incloſed. D. Carth. 37. 

If a will is on two ſheets of paper, and teſtator ſhews the laſt 
to the witneſſes, but they do not ſee the firſt ; if the firſt was in 
the room, it is a good execution; if it was not in the room, it is 
rot good. Bond v. Seaxvelly,, M. 6 G. 3. 3 B. M. 1773+] 

80 a deviſe of copyhold without three witneſſes will be good: 
for it paſſes by the ſurrender. R. 2 Ver. 598. 

f land is charged with legacies by a proper deviſe, the legacies 
may be given, altered or revoked by a ſubſequent will unatteſted. 
Windham v. Chetwynd. M. 31 C. 2. 1 B. M. 414. 423+] 


(E. 2.) Publication of a Will. 


If a man ſeals and delivers his will in the preſence of witneſſes ; 
this amounts to a publication, tho* the witneſſes know not any 
ting in it. 

50, before the /. 29 C. 2. if he had wrote with his own hand, 
ala, and delivered, and publiſbe as laſt will in the preſence of, 
to no witneſs ſubſcribed it, ¶ Vide Peate and Orgly, Comyns's 
Rp. 199.) 

So, now, if it be written, priblifhed as laſt will, Cc. and the 
witneſſes ſubſcribe it in his preſence, tho' he did not ſay to them 
flat it was his will, and they ſaw nothing of it. Adm. per Trevor 
Cb. J. at Guildhall in Ejectment. Peate and Ougly ex dimifſ. Ol. 
i, bn. ( Reported Compyns's Rep. 197.) 

80, if a man executes and delivers his will de novo, this 
mounts to a republication, 

99, if he delivers it de node, and ſays that it ſhall be his will. 
Kl. 618, J. 12. Off. Exe 35. 
do, if upon his bed in extremis a man, having ſeveral wills, be 
(fred to deliver to another that which he will have to ſtand, and 
boch are put into his hand, and he delivers the former; this will 
ea new publication of it. Off. Eur. 36. 

9, if a man makes a feoffment to the uſe of his will; tho? this 
4 revocation of the will, yet it amounts to a new publication 
wit, R. 1 Rol. 617. J. 42. 

do, if a man adds executors, and interlines a legacy with his 
n hand ; this amounts to a new publication, Dub, 1 Rel. 617. 


"50%. Dab. Mo. 429. D. Off. Ex,. 35» _ 
U 
2 


(E. 2.) 
What ſhall 
e. 
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So, if a man makes a codicil and annexes it to his wil; g; 
amounts to a new publication. R. 1 Rel. 618. J. 2 5. M. bu 
Cro. El. 493. Off. Ex". 35. | OI 

If he ſays, that his will lies in a box in his fludy. 2 Ver. 209, 

But it does not amount to a new publication, if the codicilig 
not annexed to the will, tho* both lie upon a table when the 8 
dicil is executed, and they are laid up together, Eg. Ca. 116. 


E. 3.) If a man makes a will when he has not a capacity to make i, 
When anew and afterwards the incapacity is removed, yet the will is not good 
publication without a new publication; as, if an infant makes a will, he 


ah ought to make a new publication after his full age. R. 1 Sid. 162, ; 
Vide peſt, (H. 2.—M.) 3 

If a man made his will before the ,. 27 H. 8. 10. F ues, he 1 
ought to have made a new publication after /. 32 H. 8, 1, $ 
Dy. 143. 1 Rol. 617. J. 35. 

If a man after his will makes an ahenation, or does any other 7 
act, which amounts to a revocation; the land deviſed does not ef: 
paſs without a new publication. 1 Rel. 617. J. 30. | 

So, if a man deviſes all his lands in B. land afterwardz 
purchaſed does not paſs without a new publication, . P. n 
Com. 344. a. 11 

* 80, if a man deviſe all his real and perſonal eſtate, and after. * 
wards article to purchaſe land, and then gle ; the heir at lay hs 
is entitled to this eſtate as not paſſing by the will; otherwiſe had wh 
the articles for the purchaſe of the Sn been before the will, for Car 
then the eſtate would have paſſed. 2 P. W. 629.* | 8 

But perſonal eſtate purchaſed afterwards ſhall paſs without 1 * 
republication. 1 P. V. 575.“ | rep 

So, if a deviſe be to B. and his heirs, and B. dies in the lifc ol 4; 
the teſtator; his heir cannot take without a new publication, oF 

Or, to B. and the heirs of his body. Vide peſt, (K.) TY 

But if he deviſes to his eldeſt ſon and the heirs of his body, and +I 
afterwards to his 2d and 3d fon, c. and the eldeſt dies in the lite T7 
of his father, having iſſue ; the iſſue takes without a new publica- 4 
tion. Per Poph. Ov. El. 424. Adm. 4 Mad. 283, in t 

ferer 
(F. 4.) If a man deviſes all his lands in A. and afterwards purchaſes * 
— err. Other lands there ; if he makes a new publication of his will, and $ 
ficien, uſes words which ſhew his intent that the lands newly purchalcd "ok 
ſhall paſs by it, it is ſufficient to paſs them; for the words in 4 By 

the will were apt for that purpoſe, &. Cro, Il. 493. 2 Jen. 130. 
Pl, Com. 344. a. | i By 

So, if he ſays nothing at the time of the new publication, but Fat 
before upon another occaſion ſays, that he intends the hu dis! 
newly purchaſed for his executor, (who was the deviſee of all lis pp. 
lands in A.) it is ſufficient. R. Co. EI. 493. Me. 4% Or 
1 Rl. 618. J. 20. Dy. 143. in marg. 1 Di, 

So, if after the new purchaſe he newly executes his will, with If] 
out more. Dub, 1 Rol. 618. J. 12, a1 


Or, 


DEVISE 


Or, executes and annexes to his will a codicil as to goods; for 
is ſhews his intent, that his will at that time ſhall ſtand. Per 
Fenner, but the other J. dub. Cro, El. 493. R. cont. 2 Ver. 625, 
122. Vide 5g, (E. F.) ; D 

[A codicil indorſed and duly atteſted, making additional 
charge, and confirming the will, is a republication. Petter v. 
Putter, P. 1750. 1 Vezey 437. 442-] 

So, though it is on a ſeparate paper and not annext, revok- 
ing part and confirming the reſt, Hid.] 

[Unleſs it contains a general claufe of confirmation of the will, 
Bid. 
Defring a codicil to be taken as part of a will, differs not 
{rom an actual confirmation. Semb. And therefore every codicil 
will do, for it is a further part of a will, whether ſaid fo or not. 
Smb. Ibid. ] | 

[If after a will of lands, there are articles for a purchaſe at a 
future time, and before that time a codicil is made relating to real 
elate, theſe lands purchaſed paſs by the will. Semb. 494.] 

(If a man writes his will of real and perſonal, on a ſheet of 
paper, and ſigns it, without witneſſes; and two years after writes 
acodicil on the ſame paper relating only to perſonal, but declaring 
it is not to annul any of the former part, and ſubfcrives it in pre- 
ſence of three witneſſes, and taking the paper in his hand, de- 
cares it to be his will before them, and deſires them to atteſt, 
which they do; the whole is a good will within the ſtatute, 
Carleten v. Griffin, P. 31 G. 1 B. MH. 549.] 

So, if he deviſes to Rebert his ſon lands in A. who dies, having 
a ſon and heir named Robert, and the, teſtator by pars! makes 2 
republication, and ſays, my grandſon Robert ſball have the lund in 
4; it is ſuſficient to paſs thoſe lands to the grandſon Rzbert ; for 
adeviſe to a ſon 1s ſuthcient to give to a grandſon, if there be not 
a fon of the name. X. per 3 J. Scroggs cont. and that judgment 
was reverſed per Scroggs and others, as it ſeems, 2 Leu. 243. ( Vide 
1 Vent, 341. Ray. 408. 2 Fon. 135, Pl. 546.) 

fa will has been revoked only by implication, as by a change 
in the teſtator's circumſtances z it may be re-publiſhed hy re- 
ference to it in an inſtrument atteſted according to the ſtatute of 
frauds, Dong. 31 to 40.* 

80, if it be revoted by a ſubſequent will, but not cancelled 
it will be eſtabliſhed by a cancellation of the ſecond will, 
4 Bur, 2512,% 


| But a new publication for another purpoſe is not ſuſſicient: as, 
it ateſtator, after a new purchaſe, annexes a codicil for legacies ; 
this : not ſufficient to paſs the land, without words for ſuch 
Purpole, | 

Or, if he inſerts a legacy and executor with his own hand, 
Dil. 1 Rel. 617. I. go. Per Poph. 1 Rot, 618. J. 10. 

If he annexes a codicil concerning perſonal eſtate, it ſhall not 
bea republication as to lands deviſcd by his will. N. 2 Ver. 722. 


ag 49e. 
Or, 
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Or, if it be not annexed to the will, tho' depoſited with it! 
the ſame place. R. Pr. Cb. 441, 452. 2 Per. 722. Eq. Ca 1 

So a nc publication, with words declaring his intent 1 not 
ſulhicient, if the words in the will are not apt for it: as, if a m : 
deviſes ro A. and the heirs of his body, and J. dies, and a. 
wards the teſtator ſays, that the fon of A. ſhall have it: the 
fon {hall not take: for he is named only by way of limitation, and 
a new publication 1s, as it were, a new deviſe, Dub. * 
El. 423. K. 1 Vent. 341. Ray. 408. 2 Jon. 135, 1 Mad, 207 
2 Med. 313. Pal. 546. R. Pl. Cin. 345. b. | 


(F) Revocation. 
(F. 1.) What ſhall be. 


Teſtament is ambulatory and revocable till the death of the i 
teſtator. Co. L. 112. 5. *2 Ath. 167.“ the 
here are virtual as well as. expreſs revocations, ſince the not 
making of the ſtatute as well as before; as by extinguiſhing or and 


deſtroying the thing deviſed. 2 Att. 272.* 
[Che execution of a ſecond will is a revocation of the firſt; 
and cancelling the ſecond afterwards, does not ſet up the ft 


again. Ex parte Hellier, P. 1754. 3 Athyns 798.) *Vide [ 
Cope 49.“ | em 
*But a ſecond will is no revocation of the firſt, unleſs it be in- core 
conſiſtent with the firſt, 3 Mod. 203. Comb. 90. 2 Salk, 592, Dar 
1 Show. 537. * S 
So, if a feoſfment or recovery be to the intent to perform his land, 
will; the uſes are revocable during his life. R. Dy. 314. t. 1 
Per 2 J. Mont. cont. Heb. 349. tho' the uſes are declared by the t 
a deed, tac 
And therefore, if a teſtator, after his will executed, makes a 4 
feoffment to the uſe of another; this will be a revocation. 5 
Tho? he afterwards repurchaſes. the ſame land. 1 XI. 616. ener 
J. 15. cont, per Welſh. Dy. 143. b. in marg. A 
'Tho! the feoftment be to the uſe of himſelf in fee, 1 Rl. 615, (hoy 
J. 50. ®2 Altyns 273.* i try 
Or, to the uſe of himſelf for life, and afterwards to his wite then, 
for life, and afterwards to his right heirs. 1 Rol. 616. J. 5, 50. ſon ni 
So, if the feoffment be to the uſe of his will. 1 Re/. 614. J. 32 4. an 
* Athyns 598. * lame « 
So, if he had made it before his will before the f. 27 H. 8. and ute, 
then the ſtatute executes the poſleſſion to the uſe; this will be 1 Aron 
revocation. Cont. 1 Rel. 616. I. 10. Acc. 1 Rot. 616. J. 20. err: 
So, if tenant in tail deviſes, and afterwards ſuffers a recovery 80 
to the uſe of himſelf; it is a revocation, R. 3 Lev. 108. ( Mar- deniſe 
wwoed v. Turner, H. 1732. 3 P. . 163.) Soca 
Uf the tenant in a common recovery does not plead ¼¾. ur 4: 
he gains a new eſtate, though the limitations are to the 0d 80 U 
uſes, and it is a reyocaticn of his will. Bennet v. Jude, T. 174% wer t 


2 Altkyns 324. 
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180, if a man, ſeiſed in fee of an eſtate, deviſe it, and after- 
wards, by deed, take an eſtate for life, and to a ion when born, 
:nd the heirs of his body, without any truſtees to proterye, Ce. 
[his is a revocation of the will, Dif. 3 Attyns ag. 

and the ſame conveyance which would be a revocation of + 
rife of a legal, wil be equally a revocation of an equitable 
ſlate, I. 749 2 Athyns 598. 

„And, where a man has an equitable intereſt in ſee, in an 
eſtate and deviſes it, and makes a fubſequent conveyance of the 
al eltate to the ſame uſes, this is a revocatien. Dig. cont. per 
Lind Hardwvickes 3 tkyns 749. but ruled acc. per eundent, 
+ Atty 704. 

[Therefore if by articles previous to marriage between A. and 
J. on A.'s undertaking to do acts for B,'s benefit, ſhe covenant 
0 ſuffer recovery of her lands to him and his heirs; A. makes 
tis will, and deviſes the lands to C.; but not having performed 
the acts he had undertaken, comes to new agreement, that he ſhalt 
not take in/fanter 1 fee, but ſubject to appointment of A. and B. 
nd in default to C. and his heirs 3 recovery ſuftered to theſe uſes, 
4. dies, leaving his wife without appointment or revoking his 
will; the recovery and declaration of the uſes is a revocation, 
pn ut v. Freeman, M. 1751. 3 Athyns 741. 1 /. 308.] 

[Tenant for life with remainder to truſtees to preſerve, Sc. 
remainder to himſelf in fee, makes his will, and then ſufters re- 
orery to the uſe of himfelf in fee, it is a revocation. Darley v. 
Darley, T. 7 G. 3. In C. B. on a caſe from Chancery, 3 Will. G.] 
do if the deviſor, after his will, makes any conveyance of the 
ad, it will be a revocation. - 2 Ca. Ch. 116. *2 Athyns 252.* 

The eſtates deviſed under the will muſt remain unaltered till 
te teltator's death, for any alteration, or new modelling, makes 
a different eſtate, and occaſions a different conſtruction at luw. 
Ahut 798.“ 

*\ deviſe of leaſchold eſtate is revoked by ſurrender auc 
renewal after the will executed. 1 Breton Ch. Rep. 26 1.* 

(As, if A. deviſes all his real eſtate to B. and afterwards 
(tough the ſame day) by indenture grants to truſtees an advowſor 
"truſt, on the firſt avoidance to preſent the fon of C.; but it 
den, or on any future vacancy, he have no fon living, or ſuch 
ln neglect to accept, then the truſtees to ſtand ſeiſed in truſt for 
4, and his heirs, and on requeſt ſhall convey to them, and in the 
ame caſe, ſhall preſent ſuch clerk as A. or his heirs ſhall nomi- 
te, and in default, whom they think meet; the will, as to the 
«rowſon, ® is revoked by this deed, and it goes to the heir of A. 
Barrow v. Hardeaſile, P. 17 54. 3 Atkyns 798. ] | 
Do, if a man be poſſeſſed of a leaſehold or freehold eſtate and 
taille it, and afterwards purchaſe the reverſion in fee; this is a 
nation of the will, as far as it extends to this deviſe. 2 A. 
d 425.8 | 
do ik a man covenants to levy a fine, and afterwards levies the 
W: the” he makes his will between the time of the covenant and 
le tne levied, it will be a revocation, 1 R-/. 514. J. 40. 
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So, if he covenants to make a ſeoffment, and makes a feof 
ment with livery, but by ſome defect in the livery the feoffment 


is void; yet it will be a revocation. R. 1 Rol. 615, J. 25. 


So, if he deviſes a reverſion, and afterwards grants the te. 
verſion by deed, but the grant is void for want of attornment: et 
it will be a revocation, for he has fully ſhewn his intent 1 
revoke, Per 2 J. 1 Rol. 615. JI. 30. *3 Athyns 803,* 

So, if he deviſes land, and afterwards ſells by bargain and 
ſale, and acknowledges it in order to be inrolled, but it is never 
inrolled, Per 2 J. 1 Rol. 615. *3 Athyns 803,* J. 40. 

So, if he makes a charter of feoftment for the whole, and 
livery only for part; it will be a revocation for the whole, I. 
Mo. 429. 

So, if he deviſes, and afterwards, in conſideration of an jv. 
tended marriage, make a ſettlement by leaſe, and releaſe ; it wil 
be a revocation, tho' the marriage does not take effect. R. (a. 
Parl. 157. And tho? ſuch marriage never was intended, 3 4. 
kyns 803.“ 

So, if a man ſeiſed in fee, thinking he had an eſtate tail 
only, ſuffers a recovery to confirm his former will, yet it is a r- 
vocation of it. I. 804.* 

So, if a man deviſes land, and afterwards deviſes the ſame lind 
to another; tho' the 2d deviſe is void for the incapacity of the 
deviſee. R. 1 Rol. 614. J. 45, 50. 

Or, deviſes to another by pars, Per Poph. 1 Rel. 615. J. 42. 
Vide infra. 

So, if he deviſes to A. in fee, and afterwards leaſes to A, for 
years, to commence after his death; for it is inconſiſtent. I. 
2 Cro. 49. 

Tho! the leaſe be delivered to a ſtranger, without the privity 
of A, R. 2 Cro. 49» | 

So, if he deviſes a leaſe per auter vie, and afterwards renews 
the leaſe. Dub. 2 Ver. 209. 

[IF one ſeiſed of a leaſe for lives, deviſes it, and then ſurrenders 
it, and takes a new leaſe to him and his heirs for three lives, it is 
a revocation of the will. far uod v. Turner, H. 1732. 3 P. 
V. 162.] . 

[But not in the caſe of a leaſe for years. id.] 

[If a man deviſes a college-leaſe, and afterwards ſurrenders it 
and renews, it is a revocation. Abney v. Miller, T. 1743. 2 4t 
kyns 593. | 

[If A. ſeiſed of lands, and poſſeſſed of a leaſe of tythes, deviſes 
all her land and tythes, and afterwards ſurrenders leaſe, and 
takes a new one; the tythes do not paſs without republication of 
will. Rudftore v. Anderſon, T. 1752. 2 Vezey 418.) 

So, if a man deviſes, but is afterwards diſſeiſed, and does not 
re-enter before his death; it will be a revocation. 1 Rai. 610» 
J. 25. 

80, if a man deviſes land to one, and by the ſame will after- 
wards gives an eſtate, inconſiſtent with the firſt, to another; this 
will be a revocation, Cz. L. 112. 6. | wy 
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80, if by will a man charge lands with a portion for his 
daughter, and afterwards in his life time give her that portion, 
this is a revocation of the charge. 2 Atkyns 273.* 

80, if a woman makes a will, and afterwards marries with the 
deviſee, and dies; it will be a revocation. , R. 4 Co. 61. 

So, if a man by parol ſays, I revoke my will, and defires the 
witneſſes preſent to witneſs it, and adds, that he will alter it 
when he comes to D. It will be a revocation, tho” he dies before 
te comes to D. R. Dy. 310. b. 1 Rol. 614. J. 30. Per Rol. 
9.343, 418. Vide pol (F. 2.) 

80, if the teſtator, ſays, animo teftandi, A. (who was his heir 
at law) ſhall be my heir. Per Cur. 1 Sid. 73. 

So, if he ſays, I do revoke, and deſires thoſe preſent to witneſs 
it, without more. 2 Cro. 497» 

Or, my vill ſhall not fland : For tho' the words are in the fu- 
ture tenſe, they ſhew a preſent reſolution. R. Cro. El. 306. 
Uw. 76.“ 

805 if a man makes a will, and deviſes his perſonal eſtate to 
4, and afterwards marries, and has ſeveral children, and dies a 
long time after the will made; it ſhall be preſumed a revoca- 
ton by the mes of his circumſtances. R. Sal. 592, */ide 
%% (F. 2.)* 

11 1 deviſes his real and perſonal eſtate to his brother, and 
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Al theſe 
were caſes 

at common 
law. Fide 


pe, (F. 2.) 


makes him executor, and afterwards marries, and by a codicil 


makes his wife executrix z ſhe ſhall have the pegonal eſtate, for 
i was intended for the brother only as he was executor, 1 Ver. 
. *Vide 1 Veſe 189. 1 Will. 243.8 

If he deviſes his lands to charitable uſes, and afterwards de- 


liſes the ſame eſtate to others to ſuch uſes as he ſhall afterwards 


declare, and dies before any declaration of the uſes ; the ſubſe- 
quent will ſhall be a revocation, tho' no eſtate paſles thereby, 
the uſes not being declared. Eg. Ca. 8.* 

o, an incomplete act, and void at law, may be a revocation, 
344. 73. | 

(As, if a man by will give all his real and perſonal eſtate to his 
rather, and make him executor, and afterwards by deed-poll 
gant to his wife all his ſubſtance that he has or hereafter may 
lure, it is a revocation of the will, though it cannot take effect 
ba grant to the wife; but the perſonal eſtate muſt be diſtributed. 
Bard v. Beard, P. 1744. 3 Athyns 72.] 

So, though a ſecond will be not executed according to the 
ſatute of frauds, yet it will be a revocation, if, otherwiſe, it 
would have been ſo. 2 Ath. 268.“ 

50, if he deviſes a real eſtate to a {tranger, and afterwards 
marries and has iſſue 3 it will be a revocation as to the real as 
Fell as the perſonal eſtate, R. Eg. Ca. Abr. 413. 
hut if the deviſe was to a ſtranger, whom he afterwards mar- 
tes, and the diſpoſition appears reaſonable, chancery will eftabliſh 
*. R. Tr. 1702. Eq. Ca. Ar. 413. 

A revocation of money charged on land muſt be in the fare 
Manner as a revocation of a deviſe of land. Brudenel v. Baughtor,, 
10 Athyns 268, 272. 
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DEVIESD 
*In all caſes where a man gives a perſonal legacy charged on 


land, and the will is revoked, the legacies are gone; for where 


the land is meant only as a collateral ſecurity, if the thing fecured 
be taken away, the ſecurity itſelf cannot ſubſſt. 2 47. 273.8 

Where the ſame thing is deſcribed generally, and given to 
two different perſons in the former and latter part of a will, the 
better opinion ſeems to be that the latter words revoke the former. 


2 Ati, 374. 
(F. 2.) What not. 


But if a teſtator makes an eſtate by act executed, it is a terg. 
cation only ſo far as that eſtate is inconſiſtent with the deviſe+ 
As if, after a deviſe in fee, he leaſes the ſame land for years; it 
is a revocation only during the term. R. 1 Rel. 616. J. 35. 

So, if he leaſes for life, it is a revocation only for the life dt 
the leſſee. 1 Nel. 616. J. 40. 

So, if he leaſes to a ſtranger for yeats to commence after his 
death; it is a reyocation only for the years. 2 Cro. 49. R. Ci 
Car. 23. 

180, if he leaſes to the deviſee himſelf, to commence imme: 
diately, or at a future day in the life of the teſtator, or for 10 0 
12 ycars. 2 Gro. 49. Pilliers v. Villiers, M. 1740. 2 4: 
kyns 7 1.4 | 

So, if a termor of a term for 40 years deviſes it, and after. 
wards leaſes for 20 ycars; it is a revocation only for 20 year, 
1 Rel. 616. J. 45. 

So, if a termor deviſes his term, and afterwards mortgages :nd 
redeems it, the deviſee ſhall have it. Dy. 143. b. in marg. 

So, if a man deviſes, and afterwards mortgages the ſame land, 
the deviſee ſhall have it ſubject to the mortgage. Per Acre, 
Ca. Ch. 193. 1 Sal. 158. 1 Fer. 97. Cont. 1 Ch. R. 153,4 
*'[ho' the mortgage be by deed and fine. 2 P. W. 334.* 

Tho' the mortgage be in fee; for it is but a ſecurity. Ce. 
Parl. 155, 156. KR. 1 Ver. 329; 342. 3 Ath. 805.* 

*So, if a mortgagor deviſe the mortgaged premiſes, and aſter 
wards pay off the mortgage money and the mortgagee convey the 
legal eſtate to a truſtee, in truſt for the mortgagor, ſuch a trans 
fer of the legal eſtate ſhall not operate as a revocation of the will 
Dong. 710. (684.)* 

So if a man makes a feoffment, and when he ſeals the decd 
alks, if it avill not prejudice his deviſe of the ſame land ? for then l. 
vill not feal it, and livery is made by attorney in part; it will be 
no revocation of the part whereof livery is not made. R. Orv. 76. 
Golaſb. 32. | | 

280, cancelling a former will by miſtake, or on a preſumption 
that a latter will ie good, which proves void, will not be a rec. 
cation. 1 P. V. 345.* | 

*Cancelling is an equivocal act, and in order to operate 2s ® 


revocation, it muſt be done aim? revocandis Prec _— 59- 
; 2 %. 


nt 


1 Perm. 741. 1 T. 313. 2 Atl. 268. 4 Bur. 25 12. Coup. 
49, 87 Doug. 30, 684.“ : 
If he deviſes a leaſe for three lives, and afterwards makes a 


eie for three other lives; it will be a revocation only for the 
ale; for the lives in the leaſe may determine before thoſe in the 


al. Ke 2 Ver. 496. | 
elk one deviſe to his wife ſix meſſuages for her life, the reſt 


of lis reel eſtate equally to his two daughters in fee; aſter which, 
un the marriage of his eldeſt daughter, he covenants to ſettle one 
moiety on her and her huſband; the deviſe of the fix houſes 
{hall be good, and ſubſiſt out of the remaining moiety. 2 P. 
F. 333.0 

1 Adee demiſes an eſtate belonging to the prebend to 
child, who executes a declaration of truſt to the father for life, 
and then to ſuch perſon as he by deed or will ſhall appoint; and 
uch leaſe is ſurrendered and renewed with like declaration of 
truſt yearly, and he makes his will, and after ſome legacies 
makes his eldeſt ſon refiduary legatee, with a clauſe declaring he 
ſhall have the diſpoſal of the leaſe, and afterwards the leaſe is ſur- 
rendered and renewed, with declarations of truſt as before; the 
wil paſſes the truſt of the leaſe in being, and of the ſubſequent 
allo, Carte v. Curie, H. 1744. 3 Athyns 174. ] 

f a man deviſes all and ſingular his /ca/ehold eftate, goods, 
chattels, and perſonal eſtate whatſoever, to his daughter, and af- 
terwards renews a church leaſe ; this is no revocation, for it is not 
x ſpecific legacy, but only an enumeration. Stirling v. Lydiard, 
M. 1744 3 Atkins log.] 

So, if a deviſor deviſes an eſtate to one, and afterwards devi- 
ſes by the ſame will to another, it is no revocation if they are 
confitent: As, if he deviſes land to A. and afterwards rent out 


of it to B. Pl. Com. 5 23. a. 541. & 
If he deviſes a term to Thomas and afterwards to his mother 


during his minority. X. P/. Come 541: as 

So, if he deviſes all his lands to A. and afterwards land in D. 
another ; A. ſhall have all, except the land in D. X. Yet. 
210. 2 Cro. 49. Acc. 2 Rol. 276. R. Dal. 3. 

So, it he deviſes all to A. and afterwards all to B. they ſhall 
be joint-tenants, R. Tel. 210. Dy. 4. as. in marg. Vide paſt, 
N. 8. 

Or, b A. and his heirs, and if he dies without iſſue, to B. and 
lis heirs; A. ſhall have an eſtate-tail, remainder in fee to B. 
K. Jil. 209, 2 Cro. 290. 

80, if a verdict finds, that A. made his will, and afterwards 
made another will, but the jurors do not know the contents; it 
no revocation, for they may be conſiſtent. R. 3 Med. 204. 
K. 537, Cc. R. Sal. 592. Ca. Pari. 146. R. Hard. 375. 

Ou a ſpecial verdict, * that 4. in 1748, by will duly atteſted, 
Ee. deviſed all his real and perſonal to F. her heirs, execu- 
tors, Sc. for ever, directs her to pay ſeveral legacies and 
* makes her cxecutrix, that in 1756, 4. made another will duly 
* teſted, Sc. that the diſpoſition made by A. in the will of 

You, Ul. D d 66 1756, 
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#24 Part of conſtitutes two others in their ſtead, R. Eg. Ca. 68, 77.“ 
2 Mod. Ca. 


Drug. 39. Vide Doug. 34 to 40. where this ſubject is ful 


. 

« 1756, was different from the diſpoſition thereof in the will . 
« 1748, but in what particulars is unknown to jurors, but they ſn 
& they d not find that A. cancelled will of 1748, nor that . 4 n 
& ffroyed the ſame ;, but what is become of it they are altogether t 
e ignorant; it was determined to be a revocation, 3 J. contrs 1 
Blackflone, Gooaright v. Haraweord, H. 14 G. 3. 3 Wai, 497) 
But this judgment was aiterwards reverſed on a writ of error h1 
B. R. and the judgment of B. R. athrmed on a writ of error : q 
the houſe of lords. 2 Bl. Rep. 937. Grab. 87. 7 Bret, K 
Ca. Parl. 344.“ | 

So, if a woman makes a will, and marries; it is not a reyo- - 
cation, if ſhe ſurvives her huſband, PI. Cam. 343. a. , 

[Alterations in families (as the birth of a child) do not revoke 
2 will of lands by the ſtrict law of #:gland. Driver on demi 
Sc. v. Standring, P. 32 G. 2. 2 Will. 88.] i 

[No caſe has yet holden marriage alone to be a revocation, the 
marriage and a child is, either of perſonal or land. D. Per Ii 
45 th Wellington v. Wellington, H. 8 G. 3. 4 B. I. 
2165. a 

*Marriage and a child are only a preſumptive revocation of; 
will, except in the caſe of a fatal diſpoſition of the efate, 


diſcuſſed. Vide 1 P. V. 304. which feems cant.“ 
If tenant in common makes a will, by which he deviſes ki 
part, and afterwards makes partition; this will not be a re 
tion. R. Ray. 240. 1 Sid. 90. | 
[Tho they make partition by deed and fine. Per B. R. nt 
King C. Luther v. Kedby, P. 1750. 3 P. V. 169.] 
So, if a teſtator revokes part of a deviſe, it is no revocation x 
to the reſidue. 1 Ne. 617. l. 25. | 
If he deviſes for 49 years, and afterwards leaſes for 20, it 
ſhall be a revocation only for 20 years. Tide fupra. 
If he deviſes in ſee, and afterwards makes a mortgage, the de. 
viſee has the equity of redemption. 
If he difallows a condition annexcd to the deviſe, it is no revo- 
cation of the deviſe. 1 Nl. 617. J. 15. 
If he deviſes land for payment of debts, and then to pay 2col. 
per ann. to his wite, and afterwards ſells part for payment ot 
debts; the wife in equity ſhall have 2o00/. per aun. out of the 
ſurplus. 2 Ver. 2414. 
If he deviſes land to truſtees, to be ſettled upon a daughter, if 


ſh2 marries with conſent ; ſhe marries with conſent in the If & 
of her father, who ſettles part upon her and her huſband; 1 1 
ſhall be no revocation of the deviſe 2s to the reſidue, R. 2 Ver tho 

21. 14s 
x If he deviſes to A. B. C. and D. as truſtees, upon truſt, &: '1 
and afterwards revokes that part of his will by which A. and B. ay : 
named truſtees, and appoints that E. and F. ſhall be his truſtees 


without more; this revokes nothing but the two truſtees, an 


n 


If A. by his will deviſes lands to truſtees for a charity, and 


by codicil deviſes the ſame lands and ſome others to the ſame 


fruit 0 - 
terations of ſome other parts of his will, and confirms all other 


darts; this is not a revocation of the truſt for the charity. il. 
1 v. Sandford, M. 1748. 1 Veacy 178, 186. 

If a ſtranger cancels or tears a will after the death of the teſ- 
ator; it ſhall not be thereby deſtroyed, if the pieces can be col- 
lected, 2 Fer. 441. 

If a teſtator ſays, he will revale; this does not amount to a re- 
tocation. R. 2 Cro. 497. Cro. El. 306. 1 Ral. 615. J. 5. 
Iſo. 874. 

80, oy he does not revoke of himſelf, but in anſwer to queſ- 
tions. 2 Cro. 497. Cro. Car. 52. 


So, if upon a queſtion, whether he wwill make .a vill? he ſays, ' 


that he auill not make any. Ow. 76. Galdſb. 33. 

So words, not ſpoken, animo teſtandi, do not amount to a 
revocation : As, A. ſhall be my heir 3 tho' he be his heir at law. 
1 ide 72. 

Or, i? A. be not his heir at law, tho' ſpoken anims teftand: ; 
fur they denote his intention only. 1 Sid. 73. 

So accidental words do not amount to a revocation : As, A. 
(who was deviſee, and did not viſit the teſtator) hal, have no 
part of my lands and goods, without ſpeaking of his will. X. 
2 Crt. 115. 

So, if 4. before his death being aſked, if he will give legacies 
to his brothers, ſays, amnimo teſtandi, I will give them nothing; 
this does not revoke a former will which gave legacies to them: 
R. Cro. Car. 5 2. 

So, if he be not compos mentis at the time, the revocation is 
not good, 2 Cro. 497. 

And now by the /. 29 Car. 2, 3. No deviſe of lands, Cc. nor 
any clauſe thereof, ſhall be revocable, but by will or codicil in 
writing, or other writing declaring the fame; or by burning, 
cancelling, tearing, or obliterating the fame by the teſtator, or 
in his preſence, and by his direction: But all deviſes of lands, 
Ce. ſhall remain in force till the ſame be burnt, caricelled, torn, 
or obliterated by the teſtator, or his directions, or altered by 
dme other will or codicil in writing, or other writing of the de- 
lor, ſigned in the preſence of three or ſour witneſſes, declaring 
the ſame, 

By the ſame ſtatute, No will in writing of perſonal eſtate ſhail 
te altered by any words, or will by word of mouth only, unleſs 
put in writing in the teſtator's life, and afterwards read to and 
lowed by him, and proved ſo to be by three witneſles. Vide 
alle, (C.) 

Ha will be atteſted by three witneſſes, but not in the pre- 

lence of the deviſor, whereby it is a void will; it ſhall not be a 

rrocation of a former will, within the words, (or cher writing 

Aud in the preſence of three witneſſes, &c.) R. P. 2 W. M. 
Dd 2 
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1ſtees, and two others, upon the ſame truſts; and makes al- 
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Eddlefton and Speak, Sho. 89. 3 Med. 259. Carth, go. Gn 
„(B. The fer 2 J. Lut. acc. 3 Med. 218.“ Cant. 1 P. V. 343. 6 


2d vill in Tho” there be words in it which revoke all former wills. x 


3 inter Eddigſtin and Speak ; tho" it is reported cont, 3 Med. 2 
ed and at- yet She. 89. acc. R. Eq. Ca. 130. Pr. Ch. 460. ag 15 
teſted by 3 344.8 ; 
1 So, if another will be prepared, and the draught ſigned by the 
of the de vi- te ſtꝭ tor, and directed to be ingrofſed, who then cancels all the 
11 dot ſheets of the former will, except one, (which was left upon * 
* * formation, that the other will was not Tuificient for the land un. 
preſence.) til duly executed, ) and he dies before the execution of the latter 
will, the former ſhall not be revoked. R. per Ld. Chan. 27 Jan, 
6 An. inter Hide and Hide, Ig. Ca. Abr. 409: Pr. Ch. 460, 

LA. makes will in 1757, a ſecond in 1763, both giving the 
ſame lands to B. he cancels the ſecond but-not the firſt, both ar: 
in his own cuſtody at his death, this is not a revocation of the 
firſt, Goodright v. Glazier, H. 10 G. 3. 4 B. M. 2512. 

So, if another will was executed, but the witneſſes did not 
ſubſcribe in the preſence of the teſtator ; the former, tho? cancelles, 
mall not be revoked. R. 2 Ver. 742. Eq. Ca. 130, 

If he deviſes copyhold, and afterwards obliterates other legs 
cies, and writes that he approves it fo obliterated, but dies before 
publication in the preſence of three witneſſes; it is no revocation 
as to the deviſe of the copyhold. R. 4 Ver. 498, g. 

But if, under the name of the teſtator in any will executed, i: 
be written A. B. revokes his will as to, &c. in the preſence and by 
the direction of the teſtator, and this be ſubſcribed by three wit. 
neſſes; tho' it be not ſubſcribed by the teſtator himſelf, it fl 
be a revocation. Semb. 3 Lev. 87. 

S8o, if a man deviſes the riduum of his perſonal eſtate to 4 
who dies in the life of the teſtator; he may, by a nuncupatie 
codicil, make B. reſiduary legatee: for this is not an alteration 
of the former will but a diſpoſition of that which became void by 
the death of the former legatee. R. Ray. 334. Vide ante, (C. 

If a man has duplicates of his will, aud cancels one; it wil 

be a revocation, tho' the other be not cancelled, R. 2 Ver. 742. 
s Eg. Ca. 131. 1 P. V. 346. but it muſt be done anino revs 
candi, Vide ſupra.“ 

If a man makes a writing with intent to revoke a former vill; 
it may be a revocation, tho' not executed in ſuch manner as i: 
ſufficient for a new will. Eg. Ca. 131. 

So a revocation by act in law is good, ſince the ff, 29 Car. 2. 
3. Carib. 81. | 

[If a man makes his will, and deviſes all his real and perſonz 

eſtate to truſtees, on ſeveral truſts, and afterwards by one deed of 
ſubſequent date conveys his real, and by another deed grants hi 
peſonal eſtate, unto and to the uſe of the ſame truſtees, wit 
proviſo in each, to be void on tender of 105. and keeps the 
deeds in his own cuſtody, and dies; this is not a revocation 


Lhd v. Spillet, M. 1734. 3 F. V. 344. 1 


If a man deviſes a college leaſe, and afterwards intends to 
renew, but dies before the college feal is put to the new leaſe, it 
is not 4a revocation. Abney V, Miller, > I 743+ 2 Aci yu. 593+] 

If a man deviſes all his eſtate, right and intereſt, he ſhall 
have to come in a college leaſe at his death, it paſſes tho' he re- 

Did. 

15 a man duly makes his will of copyhold, and afterwards 
ſons 2 paper, « know all men I have this day covenanted and 
« agreed as follows.—For the love I bear my ſon, daughter, 
« and grandſon, I make, conſtitute, and appoint, the ſeveral 
« eſtates and ſums of money, after my death, and my wife's, to 
« come to them, Wc. and as to the copyhold, to my daughter A, 
« her heirs and aſſigns, for ever, after the immediate death of 
10 myſelf and wife;“ it is no revocation. Wright v. Litiler, M. 
26. 3. 3 B. AH. 1244+] 

[If deed to declare the uſes of a recovery be executed and a 
writ of entry ſued out, a will made ſubſequent, but before the 
return of the writ of entry and acknowledgement of bargain and 
file, is not revoked by the recovery, Selwyn v. Selwyn, H, 
16. 3- 2 B. M. 1131.) 

A. ſurrenders to the uſes of his marriage ſettlement the re- 
rerſion in fee to himſelf, and afterwards ſurrenders to the uſe of 
lis will, after that makes his will, and after that is admitted on 
the firſt ſurrender, then firſt preſented, this is not a revocation. 


Ne v. Griffiths, M. 7 G. 3. 4 B. M. 1952s] 


(G) Mho may Depiſe. 
Ar perſons generally, who may grant, may make a deviſe. 


The king may make a will, and deviſe his lands or goods, 

4 It. 335. And this was affirmed by parliament. 16 R. 2. 

. 10. 

do the queen, the king's wiſe, may make an executor. 1 Rel. 
012, . 12. 

do an alien, or a perſon outlawed, or attainted, may make a 
will and executor for ſome purpoſes. Off. Exr. 22, 23. cont, of 
a perſon attainted. 1 Rel. 912, J. 25. 

A mar. outlawed in a perſonal action may make an executor, 
a hare an adminiſtrator. 1 Ra. 912. J. 32. 

90 a man againſt whom an exigent is awarded for felony, 
5 Co. 111. 

So an eccleſiaſtical perſon may deviſe his goods and lands tem- 
poral: As, a biſhop, dean, archdeacon, parſon, c. 1 A/. 
668, l, 17, We, ; | 
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(H) Who not. 
(H. 1.) Non Compo. 


BY: one non compos mentis cannot deviſe. 6 Co, 23. 0, 
Exr. 21. Dy. 204 a. fl. 34 & 35 H. 8. 5. 

And it is not ſufficient that he can anſwer to familiar quef. 
tions, if he has not power and diſcretion to diſpoſe. 6 Co. 23.0, 
Dy. 72. a. in margs. MM. 760. | | 

So a cuſtom that an ideot or gan cempos ſhall deviſe, is void. 
2 And. 12. 

But a will ſhall not be avoided, if made by the importunity of 
others. Cont. per Nl Sti. 427. 

Or, by artifice; for if it be well executed, that ſhall not b. 
examined. &. 3 Ca. Ch. 103. Vide Chancery, (3 A. 1, &,) 

Or, if the diſpoſition be imprudent. 2 Mod. Ca. 59. 


(H. 2.) Infant, 


90 an infant under the age of 21 years cannot deviſe his land: 

1 Sid. 162. fi. 34 & 35 H. 8.5. 
Nor goods or chattels, under the age of diſcretion, viz. a fe. 
male under 12, and a male under 14. Cont. Perk. that he may 
deviſe at 4. Perk, Deviſe 503. Off. Exr. 305. But Cs. L. 
ſeems that he cannot till 17. Co. L. 89. b, Agreed that a ſemile 
after 12, and a male at 17, or at 15 if he be then of diſcretion, 
may deviſe. 2 Ver. 469. Fg. R. 74. 

And it belongs to the ſpiritual court to determine, at what age 
he may make a will as to goods and chattels. R. 2 Jon. 21%, 
2 Mad. 315. | 

And if the ſpiritual court deterrnines, that he may deviſe them 
before the age of 21, a prohibition does not go. 2 Jos. 210, 
2 Med. 315. : 

But the ſame day on which he attains full age, he may make 
a will of lands: As, if he be born the 15 May, 1660. le 
may make it the 14th May, 1681. D. 1 Sid. 162. 

And if he makes a will under age, and publiſhes it de rm 
after full age, it is good. R. 1 Sid. 162. Vide ante, (E. 3. — 
PP, (M.) + 

So, by cuſtom, after 14 an infant may deviſe; but to deril 
at 8, or 9, is a void cuſtom, 2 And. 12, 


(H. 3.) Feme Covert, 


So a feme covert cannot make a will during her coverture. C 
L. 112. 1 Kal. 608. J. 35. 609. J. 40. 912. J. 20. 

By the /. 34 & 35 H. 8. 5. the cannot deviſe lands. 

Nor can ſhe make a will to diſpoſe of her c5:/cs in 457% 
1 Rl. 608. J. 30. Seb. cont. 1 Cal. 313, 0 


EW. 


Or, things which ſhe has as executrix. 1 Rol. 608. J. 2 5. 
Cort. per Holt, 1 Sal. 313. Per North, 1 Mad. 211. 

Yet ſhe may make an executor for ſuch choſes in action. 1 Rol. 
912. J 17: Cont. Off. Exr. 285, 289. 

If ſhe be an executrix, ſhe may make an executor for things 
which ſhe has as executrix. 1 Rel. 608. J. 30. 912. J. 14. 

" Exr. 289. She may with the aſſent of her huſband. 
| Med. 211. R. Mo. 339. 2 And. 92. 

But if an huſband covenants or agrees before marriage, that 
his wife ſhall make a will; tho' it be a void will, the diſ- 
poſition by it ſhall be good. K. Cro. Car. 219, 376, 597. 
R. Cro. El. 27. 

But it is not properly a will, nor proveable by the ordinary. 
Per Holt, 1 Sal. 313. Semb. cont. 2 Mod. 172. Pr. Ch. 84. 
Ar. 1 Md. 211. 

[If the queſtion 1s, whether ſhe had power to make appoint- 
ment in nature of a will? the eccleſiaſtical court has not juriſ- 
dition, and B. R. will grant prohibition; but if ſhe has ſuch 
power, the paper muſt be eſtabliſhed by eccleſiaſtical court, 
either by probate, or ( rather) by adminiſtration, with the paper an- 
nexed, Fenkin v. Whitehouſe, M. 31 C. 2. 1 B. AI. 431. 

Other wiſe it cannot be given in evidence. Dong. 707.“ 

So, if a wife deviſes by will, and the huſband aflents to it. 
after her death, it will be good. Semb. 1 Rol. 608. l. 23. R. 
1 Mea. 211. 

And any approbation amounts to an aſſent. R. 2 Mad. 172. 

An aſſent given before marriage ſhall be underſtood to be con- 
tinuing, if a diſſent does not appear. 2 Ad. 172. 

And if an aſſent be once given after the death of the wife, he 
cannot afterwards diſſent. 2 Mod. 172. 

80, by the cuſtom of London, a feme covert may deviſe to her 
huſband, 

Or to another, with the aſſent of her huſband, 

So, where the huſband is baniſhed for his life, by act of par- 
lament, his wife may make a will; for ſhe may in all things act 
$8 a feme ſole, 2 Ver. 104, 5. 

Pale gef, (M.) 


(H. 4+) Perſon dead in Law, 


So a perſon dead in law cannot make a deviſe : As, an abbot, 
prior, Sc. 1 Kol. 608. J. 16. 


(H. 5.) Corporation Aggregate. 


do 2 body politick aggregate cannot deviſe the lands or goods. 
gf the corporation. ; | 


(H. 6.) Corporation Sole, 


5 pe * . . . 

So a ſole corporation cannot deviſe lands, Wc, which it has in 
as corporate capacity: A, a matter or warden of an hoſpital 
D « 4 Cannot 
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l 
cannot deviſe the lands or goods of his houſe, 1 Ry, 608. 


8 


(H. 7.) Joint-tenant. 


So a joint-tenant cannot deviſe lands which he holds Jointly: 
for the ,. 32 & 34 H. 8. enables only perſons ſciſed ſolely, © 
in common, or in parcenary. 7 

So joint-tenants and to the heirs of one of them, he who has 
the fee cannot deviſe during the life of his companion. P. 
Windh; but Tiſd, ſaid, that there are opinions both ways, 
Ray. 40. 

But, by the cuſtom of Londen, a joint-tenant may deviſe, 

[A will madgey joint-tenant during the jointure is not good, 
even for his ſhare, tho' there is a ſubſequent ſeverance, by par. 
tition before his death, and he has the premiſſes deviſed for hi: 
purparty; (unleſs the will is republiſhed.) Swift v. Reberts, J. 
4 G. 3. 3 B. M. 1488.) *1 Bl. Rep. 476.“ 


(H. 8.) Tenant in Tail, 


So tenant in tail cannot deviſe the lands intailed, 
And, tho' he afterwards ſuffers a common recovery, it does 
not enure to the benefit of the deviſee. R. 3 Lev. 108, 


(H. 9.) Tenant per auter vie. 


So, if tenant in tail, by indenture inrolled bargains and ſells 
to A. and his heirs, by which he has an eſtate per auler vie; 4. 
cannot deviſe it: for an eſtate per auter vie was not deviſeable by 


the /. 32 & 34 H. 8. R. 1 Sand, 261. D. 1 Leo. 252. 


And, if A. had deviſed, and afterwards the tenant in tail le- 
vies a fine; this does not enure to the benefit of the deviſce, but 
to the benefit of the heir of A. who takes the eſtate as ſpecial oc- 
cupant. R. 1 Sand, 261. 

Yet by the /. 29 Car. 2. 3. an eſtate per auser vie is deviſable 
by will in writing ſigned by the party deviſing the ſame, or by 
ſome other in his preſence and by his expreſs direction, atteſted 
and ſubſcribed in the deviſor's preſence by three or more wit- 
neſſes. 


(1) Who may take by Debiſe. 


AL L perſons may take by deviſe, who can take by grant. 
So a feme covert may take by the deviſe of her huſband. 
1 Rel. 610. J. 3. 
So a perſon attainted, tho' the deviſe be to the next of blood. 
Per 2 FJ. 2 Rol. 256, 7. 
So an infant en wentre ſa mere may take hy deviſe, and the 


land ſhall deſcend to the heir, till it's birth. Dub, 11 H. 4 
r. 


ln 


on. Dy. 304. Ac. M. 177. R. 1 Sid. 153. N. 
+ Mid. 9. Agreed per 4 J. 2 cent. 1 Lev. 135, Ray. 163. 


mb. 2 Role 235» ; 
So, if land be deviſed to his executors, and he makes A. and 


B. his executors, who refuſe ; yet they may take the land. R. 
V. $94» i : 

So every one ſhall take as a deviſee, who is named with ſuch 
certainty that the pe: fon may be known, tho' he does not take 
immediately upon the death of the teſtator : As, a deviſe to one 
of the daughters of B. who marries to a Norton within 15 years 
the firſt daughter, who ſo marries, ſhall have it. R. Ray. 82. 

$9 a deviſe to a woman, when ſhe marries, is good; and it 
hall deſcend to the heir till her marriage, R. 1 Sid. 153. 

A deviſ: to the heirs males of B. now living, and other heirs 

males and females of his body; a fon of B. being godſon to the 
teviſor, ſhall take. R. 2 Jon. 1c00. 1 Vent. 334. 2 Vent. 
313. 2 Lev. 232. Pol. 457. Carth. 155. 
A man, having three daughters, deviſes to his wife till his 
keir be of ſull age, paying to lie heir 10 J. to his other daughters 
255, and afterwards gives to B. and C. the younger dauglners ſo 
much, and if J. his heir dies, Sc. it ſhall be a good deviſe to 
the eldeſt daughter. R. 2 Lev. 162. 

If a deviſe be to the heirs of the body of A. the elder of ſuch 
due, and bis, her, and their heirs to ipherit before the younger, 
and his, her, and their heirs, rema.ader over; if . have no fon, 
but two daughters, the elder daughter ſhall take an eſtate tail in 
the whole, with remainder to the younger, and not in coparce- 
nary, 2 Bl, Rep. 1002.“ 

If A. having a ſon and 7 daughters deviſes to a younger 
daughter for life, remainder to the ſon and the heirs of his body, 
(rho dies without iſſue) remainder to two other younger daugh- 
ters for life, remainder to the next of his blood; the fon of the 
eldeſt daughter ſhall have it. Semb. Bridg. 15. 

80, tho' ſome part of the deſcription be miſtaken : As, if a 
teviſe be, To Bevil Grandvill the 2d fon of my 2d brother, who is 
my gadſen, and bears my father's name; B. G. who was godſon to 
the teſtatrix, the daughter of Sir Bevil C. took, tho' he was 24 
fon of Bernard G. who was 2d fon of the 2d brother of the teſ- 
nir. Per Maſter of the Rolls, H. 8 Ain, upon the will of Lady 
J. Thernhill, 7 

So a deviſe to Eleanor daughter of B. who has ſeveral daugh- 
ters, one named Hellen, but none Eleanor; Hellen ſhall take. 

If a man deviſes to the heir of N. and it be found by verdict 
that P. his ſon is reputed his heir; P. ſhall take tho' N. be an 
ien. Seb, 1 Sid. 194. Vide poſt, (K.) 

If he deviſes to V. eldeſt ſon of Cha. . of T. and the eldeſt 
ſon is named Andrew, R. C3. R. 404% Per Man, 
3 Le. 18. 

So a deviſe to the mayor and governors of B, Beſpital; tho? it be 


not their corporate name. 3 Leo. 18. 
| So, 
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© Ek V. 1 & © 


So, a deviſe to A. for life, and afterwards to the heirs male ,; 
the body of his grandfather; a fon of the body of his 8 
ther shall take, tho' he be not heir general. R. 2 Ver. * 
[Brown v. Barkham in Canc. H. 3 G. Sir. 35. ] 8525 

*A deviſe to the right heirs of huſband and wife is a deviſe to 
ſuch perſon as anſwers the deſcription of heir to both, «;z, , 
child of bath. 1 Term Rep. 630.“ f 

A deviſe 79 the iſſue of B. begotten; all the iſſues take, tho! bern 
afterwards, R. 2 Ver. 545. 

A deviſe to A. B. if he be known by that name; tho' his trie 
name is J. Per Aud. Godb. 17. 

So a deviſe to B. to the uſe of another, is good to the fy, 
aue ruſe, 1 Leo. 254. Jide Uſes, (C.) TY 

But it cannot be averred to be to the uſe of another. 4 Ce. 4, 

And if the ci que ve refuſes, the deviſee thall not have i. 
K. 1 Les. 254. 

Vide pa, (K) 


(K) Who not. 


B. I a deviſe to any ſanquam in efſe, where there is no ſuch 
42 perion iz M at the death of the teſtator, is void: as, a ch. 
viſe to ſuch a chantry, and there is none ſuch at his death, thy 
it be afterwards erected, is void. 1 Rel, 60g. J. 50. 

A deviſe to the heir of B. who was an alien; for he cannc: 
have an heir. R. 1 Lev. 59. 1 Sid. 194. Vide ante, (I.) 

So a deviſe to the $&cir of B. is void, if E. be living at the 
death of the deviſor; for unn ęſt heres wiventiss R. 1 Lr. 59, 
Senib. 1 Sal. 230, * Acc. 1 P. V. 3g9.* 

But a deviſe to the heir of the body of B. is good by way ot 
deſignatio perſone, tho? B. be not dead at the time of the contin- 
gency when the deviſee is to take. 2 Bl. Rep. 1010.“ 

Or, to the firſt fon of B. when he has no ſon in f at the 
death of the teſtator. 1 Sal. 229. 

*But if a man deviſe his eſtate iu caſe he leave no ſon at the 
time of his death, to J. S. and dic leaving his wife privement 
e:feirt with a ſon, this poſthumous ſon is a fon living at the 
teſtator's death, and J. S. is not intitled. 1 P. V. 486.“ 

8o a deviſe of land or goods to B. is void, if B. dics in the 
life of the teſtator. 1'/. Cem. 345. 

So, if a deviſe be to B. and his heirs; if B. dies, the heit 
ſhall not take, for he is named only by way of limitation. K. 
Pl. Com. 345. 

Or, to B. and the heirs of his body, and if he dies without 
ifſue, to another; if he dies in the life of the teſtator, his iſſue 
ſhalt not have it. R. Cro. El. 423. Per 2 J. 2 cont, R. 2 fer. 
722. Eq. Cn. 115, Per. Ch. 442, 452. 

But there is a diſtinction between an immediate deviſe to chi- 
dren, and a deviſe limited to them by way of remainder, or on 
contingeucy uncertain in event; the firſt relates to children 
effe at the time; the laſt extends 7 al] that ore in at the lim 
when the deviſe veſts. Goup. 309, 314.“ h ae 
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A deviſe to A. for life, then to his iſiue, and in default to B. 
and C. and their ſue, and in default to the right hcirs of A. 3 4 
and B. die without fue in the lue-time of deviſor; C. dies in t ie 
ſife-time of deviſor, leaving iſſue a daughter, who is alſo heir 
at law to A4. Tue devue is void; ſhe can neither take as ifſus 


of C. nor as heir of A. Gordright v. Wright, H. 3 G. Str. 25.] 
P. V. 30 

fli A. ſurrender copyhold to the uſe of his will, and then de- 
viſes it to B. {or lite, and after his deceaſe to the heirs of his 
body, and B. dis before the deviſor, the heir can take nothing, 
for it is a d-viſ- in tail to B. is heirs are words of limitation. 
Buſby v. Gree fate, T. 7 G. Sr. 445+] 

80 if a deviſe be to his four daughters and their heirs 

nally to be divided, and one has iflue, and dies in the life 
of the teſtator; the deviſe ſhall be void for a fourth part. 42g. 
Cz, 116. 

8o if a deviſe be to A. to the uſe of B. and B. dies before the 
teſtator ; the deviſe will be void. R. 1 Les. 254. 

But a deviſe to A. for life, remainder to B. ſhall be good 
to B. though 4. dies before the teſtator. IJ. Cm. 344. 6. R. 
Dy. 122. 

If it be to A. and the iſſue of his body, remainder to B. and 
4. dies before the teſtator, leaving iſſue, B. thall have it. Crs. 
El. 423. R. 2 Per. 723. 

It to A. and B. and their heirs, and A. dies in the life of teſ- 
tator, B. ſhall! take thie whole, R. Cart. 4. 1 Ce. 100. 5. Acc, 
t Sel, 238. 1 Ver 425. Fg. 231. 

So a deviſe to the eldeſt fon of A. remainder to B. and A. has 
no ſon; B. ſhall take, X. Aled. Ca. in Eq. 4.“ 

do a deviſe to A. in truſt for B. ſhall be good, tho' A. dies be- 
fore the teſtator. Dub. 2 Fer. 468. 

A deviſe of 300 J. to A. with a direction Mat he ſbull giueit B. 
when he dies, er focner, {hall be good, tho' A. dies in the life of 
the teſtator. X. 2 Yer. 467. 

If money be deviſed to 4. B. and C. and if any of them die 
within age, his part to the ſurvivor; it thall go to the ſurvivor, 
tho the perſon died before the teſtator. R. 2 Ver. 611, 653. 

It a deviſe be of lands, to truſtees for A. and B. till full age, 
and then to convey to them; though A. dies before the time 
comes for the conveyance, the conveyance ſhall be to his heir, 
. 2 Ver. 562, 

If a deviſe be to A. and B. in common, and A. dies in the liſe 
of the teſtator; his moiety is void, Hg. Ca. 157.* 

Or to A. and B. jointly for life, and to their heirs in 
common; the inheritance to 4. ſhall be void. XR. g. 
Ca. 159, 160.“ | 

Under a deviſe of the ſurplus of perſonal eſtate to relations, 
enly ſuch ſhall take who arc capable of taking under the ſtatute of 
fiſribucions, 1 P. V. 273.* 

So a deviſe, ſo uncertain that it cannot be known who was in- 
tended as deviſce, is void: As if a deviſe be to A. for life, aud 
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that it ſhall remain to his iſſue, when he has ſeveral ; the remain. 
der is void. R. Co. El. 742. Denied, Ray. 83. Cont. Pol. 106. 
R. that by a deviſe to the iſſue of B. all the iſſues take for lic. 
2 Ver. 545. 

So a deviſe to his ſon, when he has ſeveral. Cyo. El, 742. 
Semb. Ray. 82. ö g 

So a deviſe to 20 of the pooreſt of his kin, ſhall be void; for i 
is not known who is pooreſt, 1 Rel. 60g. J. 12. Jd. 1 P. 
II. 327. a remarkable caſe of the manner in which pozr relati. 
ons ſhall be interpreted in a will,* 

So a deviſe melicribus hominibus de B. Cro. El. 743. 

So a deviſe to his right heirs of his name and peſterity ; where 2 
daughter, his heir, is not of his name, and his brother is not his 
heir. R. Mo. 860. Hab. 29. 

*50 no one ſhall take under a deviſe to certain perſons under 1 
general deſcription, who was not in efle at the time of making the 
will: Thus under a deviſe of perſonal eſtate to his children and 
grandchildren, a grandchild in wventre ſa mere at the teſtator' 
death, ſhall not take. 1 P. W. 342.* 

But had it been to the children and grandchildren /iving at tl; 
time of his death, perhaps the conſtruction might have been ex- 
tended to a grandchild in veutre ſa mere. Id. Ibid.* 

So a deviſe to the heir at law, of the ſame eſtate which he 
would take by deſcent, is void; for the deſcent ſhall be preferred, 
1 Rol. 626. I. 30. Hob. 30. 1 Sal. 242. Vide Diſcent, (A.) 

Tho? it be deviſed to the heir, ſubject to a charge; for that 
docs not make an alteration of the eſtate, R. Lut. 798. Vit 
ijY 1s 

Or ſubject to a contingency upon which another ſhall have it; 
for it deſcends in the mean time, Semb. Lut. 798. 

So a deviſe by him in remainder in fee, of the ſame eſtate, 
which the deviſce would take by deſcent, ſhall be void. 
1 Sal. 233. : ; 

But if the deviſe gives the eſtats to the heir in another quality, 
he ſhall take by the deviſe : As if the devite be to co-heirs to hold 
jointly, or in common. X. 1 Les. 315, R. Cro. El. 431. K. 
Bend. pl. 63. Vide Afts, (B.) | 

Or to an heir upon condition to pay debts, and for non-pay- 
ment, to another. R. Cro. Car. 161. Cont. per Holl, for the 
heir takes by deſcent, and upon failure of payment, the other 
ſhall have it by way of executory deviſe. Mod. Ca. 241. Por 
2 J. acc. 2 Med. 286, K. cont. Lut. 798. 1 Sal. 241. Vid 
Sa. 

If the deviſor has two daughters, and deviſes to the ſon and 
heir of one, he ſhall take the whole by the will. R. 1 Sal. 242. 

If he deviſes the whole to one daughter, ſhe takes the whole by 
deviſe, Per Dad. 2 Rol. 35 2 i 

So it he in reverſion deviſes an eſtate to others, in the fame 
words by which it was limited to them by a prior ſettlement 3 che 
deviſe (ie be good, for the tenure is thereby varied. 


1 Sal. 233. F 
« * gf 
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Ir tenant in tail deviſes the lands to A. and gives B. a legacy, 
and B. claims the land as remainder-man, he cannot have the le- 


gaey. Kirkham v. Smith, T. 1749. 1 Vezey 258. | 
(L) What Things may be deviſed. 1 
Y the fatutes 32 & 34 H. 8. A man may deviſe all his lands, 7: arte, 0 
tenements, rents and hereditaments. 8 } 
do if a man has a rent for him and his heirs for the life of B. gc.) ' ? i 


he may deviſe it: Dub. Cv. L. 805. Ab. 625. 


So an intereſt, tho! it be in contingency, may be deviſed. X. I 
2 Ril. 129. ; 
M) Uhat not. g 
Bor a deviſe of lands, of which a man is joint-tenant, is | 
void. ide ante, (H. 7.) 


- 


Or which he has in his politick capacity. Vide ante, (H. 6.) 

So a man cannot deviſe lands, which he has not at the time of 
his making, or republiſhing his will; ſor the ſtatute ſays, Laving 
lands may deviſe. 3 Co. 30, 1. 

And therefore, if a man deviſes all his lands in 4. and after- 
wards purchaſes other lands there; the new purchaſe does not 
paſs, without a new publication. R. Pl, Com. 344. Vide unte, 
(E. 3.)—P2/, (N. 21.) 

So if he deviſes all lande, which he has or ſhall have at 
the time of his death. Dub. Lut. 736. R. 1 Sal. 237. 
Fg. 225, 234. 

Yet if he deviſes a reverſion after an eſtate for life, or in tail, 
md that comes to his poſſeſſion; the land paſſes, Fg. 231. 

So if a diſſeiſee, before entry, deviſes his land, the deviſe is 
void, 

Or be afterwards diſſciſed, and dies before entry. 1 272d. 215. 

If an infant, feme cover, Ec. deviſes, and does not republiſh 
aſter full age, or the coverture diſſolved, it will be void. Vg. 226. 
Vide ante, (E. 3.—H. 2, 3.) 

Tho the lands are deviſeable by cuſtom; for he ought to be 
ſeiſed at the time of his will. 1g. 226, 228, 243. 

So if a man deviſes all his chattels, a term for years, afterwards 
purchaſed, does not paſs. Semb. 1 Sal. 238. Fg. 228, 9. 

Yet if A. deviſes the manor of D. and afterwards purchaſcs it, 
and dies, the deviſe will be good, though he had it not at the 
A* of making the will. P/. Com. 344. a» Cont. per Tall, 

8. 230. 

So if a diſſeiſee by will deviſes land, and afterwards enters up- 
en it; the deviſe will be good. 1 Sal. 237. V.. 230. 

If he in remainder deviſes, and afterwards the tenant for life 
$8; bis deviſe will be good. 1 Sal. 237. 


PER (on Ae 
r 


PS 4 MPC FEET r an * , 
— K . mw” © 3 n — 8 — 


— 


8 


Bien coy 


n 


8 


414 1 
So if a man deviſes a manor, and a tenancy afterwards el. 
cheats; it paſſes by the will. 1 Sal. 238. 
So if he who has an eſtate only by eſtoppel, deviſes; it will be 
good againſt parties or privies to the eſtoppel. Semb, Jon, 457. 
So if a man deviſes his perſonal chattels, goods afterwards pu- 
chaſed paſs. 1 Sal. 237, 8. | 
When a void or deteCtive deviſe ſhall be aided, ide Chance 


(3 A. 1, &c.) 7 
What goods and chattels cannot be deviſed. Vide Chances 


(3 1. 5. i 


(N) Deviſes, how expounded. 


(N. 1.) What Words make a Deviſe; 


9 


Vide Chan- ANY words, which ſhew the intent of a deviſor to Ciſpoſe, 
9% are ſufficient for a deviſe: As if he ſays, I releaſe all my land 
(33-7) tm A. and bis beirs, R. Bend. 30. 1 And. 33. 2 And. 13. 
1 will my feoffees fhall ſtand feifed to the uſe of A. 1 Rel, 611, 

+ 20. | 
Tho' they cannot ſtand ſciſed to ſuch uſe. R. Dy. 32, 
1 Rel. 611. J. 15. 
Tho' he had not any feoſſees of that land; for his intent ap- 
pears, that A. ſhall have the land. R. 1 Re. 611. J. 20. 
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A As. 280. 
49 A. B. did declare, that his brother aul his heirs fhculd be heir l. , 
Fs his land, being written by a ſtranger, and ſigned by A. B. wes . 
ſuilicient. R. 1 Sid. 362. 5 
| If A. covenants to levy a fine of land to ſuch uſes, and does Y 
not levy it, but by his will confirms all eſtates granted by ſuch 5 
decd; it will be a good deviſe, tho? only intended to be granted. L 
R. 1 Sal. 225. | . 
If he ſays, My younger fon fhall grant a rent out of ſuch land is : 
B.; it is a deviſe of the land to the younger ſon. 2 N. 478. g 
T promiſe to entail the land to B. and the heirs of his body, Es. n 
amounts to a deviſe. R. 2 Rl. 478. 10 


A deviſe to A. an his hoirs, ts the intent that he permit B. to tait 
the profits for his life, and after his death te fand ſeiſed to the uſe 5 4 
the heirs of the body of B. will be a deviſe executed in B. in tail 
R. Lut. 824. Sal. 679. 

So if a man deviſes he rents and profits of land; the land itſclt 
paſſes. Vide 1 Sal. 228. 

Or gives authority to A. to tale the profits of the land. until le le 
paid 400 J. Al. 45. i 

Or deviſes that A. receive the rents by the hand of his executor ; c 
will be a deviſe to the executor in truſt for A. Per 2 J. Hl. 
rent. 5 Med. 63. 103, 4. Said to be, per 2 F. cont. Hall. a. 
1 Sal, 228. . : 

Or that his executor ſhall have the rents and profits fer t he mail. 
nance of his children until the full age of his ſen; it will be a de 
to the executor, N. Curt. 25. 7 

a5 


n 


But a deviſe that his executor ſhall fell, does not amount to 1 
cpoſition, but gives an authority only. M. Ca. 111. 
80 if A. deviſes lands 10 his fon at the age of 24, and that B. 
Pull have in the mean time the overſight and dealing of the ſaid lands ; 
"7. has only an authority. R. M. 774. 

A deviſe of money to his wife, to pay for land, which with land 
*n A, is effated on my wife, and is in full of her jainture, is not a 
deviſe of the land to her. R. per 3 J. Powel cent. 2 Vent. 55. 
? Leu. 259. : . ; i 
lf a father makes a will, and is conſidering the ſituation of his 
aſfairs, and gives his fon a legacy, deſiring he will do an act for 
his ſiſter's benefit 3 it amounts to an obligation on the ſon as far as 
the ralue of the father's eſtate, and has often been conſtrued an 
abſolute deviſe. Blount v. Doughty, P. 1747. 3 Athyns 481.) 


(N. 2.) By what Words, Lands, &c. paſs in a Deviſe. 


What deſcription is ſufficient to paſs lands in a grant, Vide Faiz, 
(E. 4.)—Grart, (E. 1, &c.) 

In a deviſe ſuch deſcription, by which the intent of the deviſor 
may be collected, is ſuſſicient: As if a man devites 20/. a year 
out of his lands, without ſaying, what part; the deviſee thall 
be ſo much in common with his heir. Lit. 218. Dy. 280. b. 
in marg. | 

*If a man having purchaſed “ all that meſſuage or tene- 
ment with the appurtenances in M. then in his own poſſeſſi- 
« on,” with the words, “ and herein after more particulazly 
© mentioned and deſcribed, that is to ſay, 2 cloſes of meadow, 
« and 6 acres of arable;” afterwards by will give “ the above- 
aid meſſuage lying in M. with all houſes, barns, ſtables, 
« ſtalls, Sc. that are upon or belong to the faid meſſuage.“ This 
's ſufficient to paſs the land as appurtenant to the meſivage; 
2 Bl, Rep. 720, 

So land occupied with an houſe, and highly convenient for 

the uſe of it, will paſs in a will by the word appurtenants, tho' 
held for a different term. 2 El. Rep. 1148.* 
And by the bequeſt of a hoſe, it is in general prefumed that 
the teſtator meant to paſs every thing which was occupied with 
it, as proper and convenient for the occupation of the houſe, tho 
he word appurterances be not added. 2 Term. Rep. $02.* 

And every thing ſhall be preſumed to paſs which in common 
priance may be fuppoſed to be comprehended under the words 
of the deviſe : As where A. being tenant for years of a houſe, 
gariens, ſtables, and coal-pen, bequeathed in the followins 
words; © I give the horſe I live in and gardens to B.“ the {tables 
and coal-pen paſſed without being expreſsly named, though the 
teftator uſed them for the purpoſes of trade, as well as tor the 
conremence of his houſe. 2 Term. Rep. 498.“ 

f he leaſes land for 10/7. rent, and as concerning the diſpoſſtian 
f 6 his lands and tenements deviſes his rent of 101. in A. 0 his 
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evife ; ſhe ſhall have the land itſelf by this deviſe. R. 2 Cm. 10 4 
Af. 771. 

Tho' by the ſame will he deviſes other land which was in leaſe 
by the name of his land. Vide Mo. 772. ; 

If a man deviſe that his couſin A. ſhall continue to live at hi; 
houſe, and be at the charge of keeping it; and the ſervants and 

coach horſes which the teſtator employed in plowing the ground, 
and ſpend the corn ariſing thereon in the houſe ; the land enjoyed 
with the houſe ſhall paſs to the couſin. 1 P. V. 603,* 

80 if he deviſe a houſe and direct by will, that an annuity of 
1200 l. per ann. be paid to his couſin, and that ſhe ſhall maintain 
her ſon there; if the ſon chooſe to go from her, {till the coufu 
ſhall have the 1200 J. per ann. in the ſame manner as if the ſon | 
had died. I. G04.“ | | | 

[If a man ſeiſed of the reverſion in fee of houſes let on ground. | 
rents, begins his will by ſaying, it is to diſpoſe of all his worldly 
eſtate; and deviſes all his ground-rents in parcels to his children, 


and their heirs and aſſigns for ever, except to his eldeſt, to whom c 
he gives a ſmall legacy, and declares he is to have no more ſhare 
or portion than that; the reverſion paſſes by the deviſe. Maunt g 
v. Maundy, T. 8 G. 2. Str. 1020. B. R. H. 142.] 80 1 t 
deviſe of leaſehold ground rents ariſing from an under-build. . 
ing leaſe, paſſes the leaſehold reverſion. 1 Brown Ch, 
Rep. 76.“ bo 
If he deviſes all his lands ; fee-farm rents, iſſuing out of thoſ: A 
lands, and which were afterwards purchaſed by the deviſor, pals, 1 
d Part of R. Eg. Ca. 78. Wide infra. fe 
2 Med. Ca Tf H. has the reverſion of tithes after the death of B. and de- 
viſes all his fee-fimple lands to his brother, if his <vife has mt a ſn, je 
but a daughter, and dies, having no other tenements; the rever- 1 
ſion of the tithes paſſes. R. 1 Re. 614. J. 7. th 
*If a man, having freehold and leaſehold tythes, the latter be- hi 
ing perpetually renewable without fine, give all his tythes, the R 
leaſehold will paſs. 1 Brown Ch. Rep, 78.* B 
So if he deviſes al his real effate, copyhold lands paſs. R. Eg. Y 
*2d Part of Cg. 78.“ ; 
2 Md. Ca. (Tf a man having frechold and copyhold lands in D. deviſes a ſet 
his lands, &c. in D. in truſt to pay his debts, &'c. the freehold 9 
only ſhall paſs, unleſs he has ſurrendered to the uſe of his wil, * 
for that ſhews his intention; or unleſs the freehold is not ſuſfic- the 
ent, for then equity will ſupply the want. Hofteword v. V, a 
T. 1734. 3 P. V. 322. Tendril v. Smith, MH. 1740. 2.46 
Hus 85.) | 
Uf a man ſeiſed of a manor in D. deviſes all his lands and le. 
reditaments in D. the manor, a hereditament, ſhall pals. Sd und 
©, If he had lands there alſo. Haflewood v. Pope, T. 1734 ceaſ 
37. V. 322.] * 
elf a man deviſe all his frechold houſes in A having none but 
7 leaſchold houſes there, the lcaſchold ſhall paſs 3 otherwilc in 4 part 


grant, * 1 ar 286. * mf 
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If a man has only leaſehold, and deviſes all his eſtates, 
me leaſehold paſſes. Knotsford v. Gardiner, MH. 1742. 2 At- 
( Os | 
k * lands in fee, and lands for years, and deviſes 
all his lands and tenements, the fee-ſimple lands only paſs; 
Bid. | | 

1 if all his freehold lands are ſettled upon his wife, to whom 
he ſo deviſes, the leaſehold will paſs, for otherwiſe he gives her 


nothing. Semb, Ibid. ] 
lf a man ſeiſed in fee, and poſſeſſed by leaſe for 21 years, of 


lands in D. deviſe all his lands whereof he is ſeiſed, pryefed, or 


wherein he is any way intereſted, to A. for life, remainder to B. 
in tail, remainder to C. for life, with power to make a jointure, 
remainder to truſtees to preſerve contingent remainders, &. the 
-aſchold ſhall paſs as well as the freehold, 2 P. W. 456. Vid. 
Anbler 356.“ 

*But if he be ſeiſed of lands in fee in A. and poſſeſſed of an 
extended intereſt on a ſtatute in B. and deviſe all h's lands, tene- 
ments, and real eſtate in A. and B. to J. S. and his heirs; this 
will not paſs the extended or chattel intereſt in B. eſpecially if 
there be another clauſe in the will, which ter alia, diſpoſes of 
all the teſtator's debts or credits. 3 P. V. 26.5 4 

Aman being entitled to a reverſion of certain eſtates in the 
counties of Oxford and Wilts, deviſed all his eſtate in certain lands 
in the counties of Glouceſier and Worceſter, and elſewhere in the 
lingdem of England; it was held that by the latter words the rever- 
ſen paſſed, Cowp. 363.* 

*If a man having only copyhold in fee, and a long term of 
years in the pariſh of A. deviſe all his eſtate in A. after the de - 
ceaſe of his wife, to his niece and her heirs : this will carry both 
theſe intereſts to the niece, though there be alſo a bequeſt of all 
15 goods, chattels, and perſonal! eſtate to his wifes 2 Ul. 

1301.“ 

If he deviſes his rents, or lands mentioned in fuch a deed or writing, 
it will be good. R. 2 Cro. 145. | 

(If a man ſettles lands on his fon, &c. in tail- male, and being 

ſeiſed in fee of the reverſion of them, and in poſſeſſion of other 
lands, deviſes all his land, Ec. in three pariſhes (by name) and 
*ervhere, not by him formerly ſettled, or thereby diſpoſed of; 
the reverſion in fee will paſs, tho' of greater value than the lands 
named, and tho' his ſon's daughters have not a proper proviſion, 
Cheer v. Chefter, T. 1730. 3 P. V. 56.] 
I he deviſes all Hit lands, (having land in poſſeſſion, and land 
n reverſion after an eſtate for life) to his executors for ten years, 
und then to ſell for payment of debts, and the eſtate for lite 
ceaſes; they may ſell the land in reverſion. R. Cre. El. 525. 
Ow, 155. Vid. 1 Term Rep. 105. 

Where a man deviſed his freehold and copyhold eſtate, and 
part of the copyhold conſiſted of a malt-houſe and brew-houſe, 
vlich were let with the plant and utenſils; it was held that the 
plant and utenſils paſſed. Antler 395. 
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If a man deviſes to A. for life, and to enable his wife to 

his debts and legacies, deviſes all his lands, tenements, and hereg.. 

© taments not diſpoſed of before to his wife for ever; the reverſion of 

the lands deviſed to A. paſſes to the wife as an hereditament not 

before diſpoſcd of, tho' he had aſſets ſufficient otherwiſe, . 

cont. in B. R. but the judgment was reverſed and R. acc. per all the 
Judges in the Exchequer-Chamber. 2 Vent. 285. 3 Mad. 229. 

If he deviſes a manor for fix years, other land to A. in fee; and 
all the reſt of his lands to B; by this the reverſion of his manor 
paſſes. Al. 28. R. 1 Lev. 212. Adm. Mod. Ca. 111. 

If he deviſes ſeveral legacies, and afterwards ſuch and ſuch 
lands, and all the reſt of his goeds, monies, and other eftate whatſrever 
to his executor, having other lands; thoſe paſs to the executor, 
Per L1. Ca. Ch. 262. 

If he deviſes all bis real and perſonal gſiate, fee-farm rents pak, 
R. Mod. Ca. 107. 1 Sal. 237. ide ſupra. 

So if it be, all the reſidue of his real and perſonal eſtate, I 
Ca. 108. 

*So if he deviſes © all he is worth,” this will paſs real as wel 
as perſonal eſtates. 1 Brown Ch. Rep. 437.* 

Tho! it be accompanied with words, which denote the perſonal 
eſtate only. Mod. Ca. 108. 

If a man makes his will, —-© As to my temporal eſtate, I be. 
c queath to T. (teſtator's heir at law) 50 /.” (then gives ſeveril 
legacies) “ and all the reſt and reſidue of my eſtate, goods and 
ce chattels whatſoever, I give and bequeath to my wife, whom! 
c make full and ſole executrix.” This is a deviſe of his real 
eſtate, per King C. and in fee-ſimple, per Talbot, C. on re-hear- 
ing. Tanner v. Morſe, T. 8 G. 2. C. T. T. 284.) 

[If a man after ſeveral deviſes of lands to his wife, and to 
others, gives all the reſidue of his goods, &c. rogether with bis real 
e/late not before deviſed, to his wife; the inheritance of lands not 
mentioned paſſes. © Ridout v. Pain, P. 1747. 3 Atkyns 486. 
1 Veaey 10.] 
| [So does the reverſion in fee of lands before devifed to her for 
life, tho? ſaid to be given her becauſe her jointure was not ſufhc- 
ent for her to live hoſpitably upon. 1b1d.] 

Under a deviſe of the rehdue of real eftate, reverſions not 
otherwiſe ſpecifically diſpoſed of, will paſs. Vid. 2 Bl. 
Rep. 737.5 5 | 

*But where a reverſion is ſpecifically deviſed, tho” to teſtators 
own right heirs, it is an exception out of the general reliduary 
clauſe. 2 Bl. Rep. 739. Coup. 420.“ 

*Unleſs under ſpecial circumſtances, which would prevent tie 
reſiduary clauſe from being ſatisfied, unleſs the previous dene 
to his can right heirs were rejected as nugatory and void, 2 Ul. 
—_—_—737-" | ] WET: 7 

*If a man deviſe certain lands to truſtees, in caſe his pete 
eftate ſhall not be ſufficient for the payment of debts, in aid of i; 
and all the reſt, rydue, and remainder of his real and per 70 eftat? 


to his 4e; it the prrſcne? eſtate prove ſuiliclent, the land: den ied 
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in aid paſs to the wife by the reſiduary clauſe; if the perſonal 
-ove deficient in part on the wife is entitled to what remains of 
the real, after ſupplying the deficiency. Cowp. 43.* 

#A man, ſeiſed of lands in C. and G. in fee, of other lands in 
A. and B. for lives renewable for ever, and of other lands under 
leaſes for 3 /iver, with reverſionary terms for 21 years, from the 
dub of the ſurviving life in each; and being himſelf the ſurviving 
life in one, deviſes thus: As to all my worldly ſubſtance, I give to 
my mother, my houſe and land in. G. with the appurtenances, 
during her natural life, clear of any deduction; and alſo my lands 
of C. (ſubject to a rent payable thereout) for life, without liberty 
ef commit ing waſte thereon z and after ſeveral legacies to relations, 
{one of whom was his heir at law) he deviſes to his matber, all the 
« remainder” and © reſidue” of all his © effects“ both © real” and 
« perſonal, which he ſhall die poſſeſſed of: notwithſtanding the 
"efriftions in the former part, for her natural life, and without li- 
berty of committing waſte, the mother by the reſiduary clauſe, takes 
a fee in all the teſtator's fee ſimple eſtates, and the whole of his 
intereſt in the reſt of his real property, ſubject to the charges 
thereon, Coo. 299.* 

[The word /egacy is not confined to pecuniary legacies, but 
may extend to deviſes of land. He v. Taylor, P. 30 G. 2. 
B. M. 268.] 

Yet if a man deviſes all his lands to A. and B. and their heirs, 
as tenants in common, and afterwards all the reſidue of his rea! and 
perſonal eflate to D. and his heirs; A. dies before the teſtator; his 
part does not go to D. but to the heir of the teſtator. Dub. 
2 Mad. Ca. 124, 221, 224, 225. | 

So if any part of the deſcription is certpin, it is ſufficient tho? 


the other part fails: as if he deviſes his corner-houſe in the tenure "i 


A. and B. and A. only has it. R. Cro. Car. 447, 473. 1 Xa. 613. 


. 51. Jeu. 379. | 
Or if he has a corner-houſe in the poſſeſſion of A. and another 


houſe adjoining in the poſſeſſion of C. and deviſes his corner-bouſe - 


in the Han of A. and C. the corner-houſe only paſſes. R. Cs. 
Car. 447. Jau. 379. 


If he deviſes his tenement with its appurtenances in which H. 


3 in B. land appurtenant, though out of B. paſſes. R. Cr. 
. 113. 

80 8 the words may be aſcertained by a thing to which they re- 
fer, it is ſufficient: as if a man, by deed, covenants upon the 
marriage of his ſon, to levy a fine to the uſe of G. his fon in tail, 
Cc. and afterwards by his will ſays, I ratify to G. all theſe my 
gate, granted in marriage, &c. tho no ſine was levied, whereby 
the conveyance was void, yet the lands paſs to him in tail by the 
vill, R. 4 Mc. 132. 1 Sal. 225. 

If A. contracts with B. for land, and takes a conveyance of it 
from C. and afterwards deviſes al the land purchaſed of B. it will 
be x good deviſe of thoſe lands. R. 1 And. 188. 

[if a man having lands in J. enters into a treaty for the pur- 
Caſe of other lands in B. but before the agreement is reduced 
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into writing makes his will, and deviſes all his lands in A, ang 
elſewhere in England, and afterwards proceeds, and has an eſtate 
in equity in the lands in B. before his death; theſe lands paſs by 
his will. Potter v. Putter, P. 1750. 1 Yezey 437.] 

So if the words are joined to another ſentence, and governed 
a verb of it, they ſhall be aſcertained by it; as if a man deviſe 
Black-Acre in fee to A. and alſo White-Acre ; he ſhall have a fee in 
IWhite-Acre. 1 Sal. 235. #1 

If he deviſes ail his eftate in his term, and alſo B. (in which he 
had an inheritance) the deviſce ſhall have a fee in B. Pey 3 7 
Holt cont. I Sal. 234. 

If he deviſes land in A. to B. and the heirs of his body, and 
deviſes to him land in D. and alſo land in S. then deviſes land in 
F. to hold the Inft deviſed premiſſes to him and the heirs of his body; 
he ſhall have an eſtate-tail in the lands in D. and S. as well as in 
F. R. 1 And. 160. 1 Leo. 57. Sav. 80. 

So if there be a ſufficient deſcription, it ſhall not be controlled 
or reſtrained by an imperfect explanation afterwards : as if a man 
deviſes all his tenements in A. to truſtees, to pay his debts till B. 
attain 21, and afterwards all the ſame tenements, viz. Two parts 
of M. tenement for ſuch a purpoſe, and the third part for ſuch, 
and then to B. but ſays nothing of UV. tenement ; yet that paſſes 
to B. for he has before given all to him. R. 4 Med. 141. 

If a man deviſes all his meſſuage in which N. dwells called the 
Swan; tho' N. had only three rooms, the whole meſſuage paſſes: 
for the name of the Swan afcertains the whole. R. Cre, Car. 129. 


Jon. 195. 
(N. 3.) By what, not. 


But where words in a deviſe are expreſs, they ſhall not be ex- 
tended by implication : as if a man has an houſe and land in A. 
and a houſe and land in B. and deviſes his houſe and land in A, 
awith all his other lands, meadows and paſtures in B. this does not 
1. 559, extend to his houſe in B. N. Cre. Al. 476, 658. Mo. 359.* 
reports this Ov. 75. Vide poſt, (N. 12, 13.) 
21 C If he has land named 11. in A. and B. and deviſes bi 
7. 53. 4 land in A. called H; fo much as lies in A. only paſſes. R. 
1 4. but 2 Cro. 22. 
7 3 *By a deviſe of a houſe cum pertinentiis, only the garden and 
2 And, 123. orchard will paſs with it; but by a deviſe of a houſe oith the 
ace.) land appertaining thereto, the land uſually occupied therewith will 
paſs. 1 P. V. 603,* 

So if he deviſes it zo Bis ſon, and if he dies without iſſue, then be 
deviſes H. generally 4 his daughters; that which lies in A. only 
paſles to the daughters, for no more was deviſed to the ſon. K. 
per 3 FJ. 2 cont. 2 Cro. 22. Cro, El. 674. 

If he has land in A. and B. in JWales, and mortgages of land 
in other counties in Malis, and deviſes his lands in A. and B. er 


elſewhere in Wales, to D. and the rclidue of his perſonal on” 
| is 


DEVIS EL 


is execntor 3 the mortgages do not paſs to D. for the words, or 
elſewhere in Wales, extend to little parcels out of A. and B. but not 
t lands of another nature. R. 1 Vr. 4. 

If A. has 100 acres of land named Facks, and lets an houſe 
and 60 acres of his land to B. and then deviſes to his wife 2he 
faid houſe and all his land named Facks, in the poſſeſſion of B. only 
the 60 acres paſs. 2 Leo. 226. Vide poſt, (N. 13.) 

If A. tenant for life, remainder to his ſon in tail, remainder 
to himſelf in fee, deviſes all his lands, &c. to truſtees, to raiſe por- 
tions for his daughters ; and if his fon dies <vithout iſſue, all, except 
A. B. and C. to one daughter, and A. B. and C. to anther davgh- 
ter; and whereas he had other lands which his father deſired his couſin 

uld have, he requeſted his brother to provide fir that : thoie other 
lands do not paſs to the firſt daughter, but deſcend to both 
the daughters, upon the death of his ſon without iſſue, R, 
Skin. 6 1. 

80 — and uncertain words ſhall not be extended by con- 
ſtruction : As if a man gives all t his mother; this does 
not amount to a deviſe of his lands. N. Ray. 97. 1 Sid. 191. 
1 Lev. 130. 

If he deviſes the manor of B. to A. and his heirs, and his manor 
ef C. to S. for life, and if he dies, living A. to him who has his ma- 
wr of B; afterwards A. ſells the manor of B. then S. dies; A. 
mall not have the manor of C. R. 1 And. 306. 

If a man on ſhipboard, entitled to a conſiderable leaſehold 
eſlate by the death of his father, to which he did not know he 
had a right, make his will at ſea, and deviſe to his mother if liv- 
ing his rings, making one of his ſhip-mates his executor, to whom 
he bequeathed his red-box, and all things not before bequeathed ; 
this will not paſs the leaſehold intereſt to which the teſtator did 
not know he was entitled, but ſhall be reſtrained to things d 
generit. 1 P. V. 302.* 

If he deviſes to A. for life, and afterwards exitui ſuo, and he 
leaves a ſon and a daughter; the remainder does not go to both, 
but ſhall be void for the uncertainty. R. 2 And. 134. 

If he ſays, 1 make A. executor of all my goods, lands, and chattels ; 
it ſhall not be a deviſe of lands, tho' he has no chattels real. R. 
Eq. Ca. 137. 

So a deviſe te @ wie, of ſo much money to pay for lands purchaſed 
ef 4. which are ſettled upon the wife for her joiuture, when they 
are not ſettled, ſhall not be a deviſe of the lands themſelves. &. 
fer 3 J. Pawel, cont. 3 Lev. 259. 2 Vent. 56. 

If a man poſſeſſed of leaſehold, and ſeiſed in fee of freehold, 
charges all with payment of debts, and deviſes to his executors 
the leaſehold, in truſt to ſell and pay the debts, and if not ſuſfici- 
ent, then he deviſes, © that his executors (his two ſons and daugh- 
* ter) ſhall and may abſolutely fell, mortgage, or otherwiſe diſ- 
* poſe of his freehold, for payment of ſuch debts, &c. as leafe- 
* hold would not ; and after payment deviſes it to truſtees in truſt, 
* &c.” No eſtate paſſes to the ſons and daughter, but only a 
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power to ſell, Sc. Lancaſter v. Thorton, T. 33& 34G. 2. 2 B. 
M. 1027. 
So general words ſhall not be extended beyond words of an in. 
ferior ſpecies, which precede them: As if a man deviſes hi, [an 
to A. and all his goods, chattels, eſtates, mortgages, debts, Wc, 70 B. 
The word mortgages does not extend to mortgages in fee not for. 
5 B. * feited. 1 Rol. 834. J. 46.“ It extends to give them only for 
Se Car. life. Jon. 380. 1 Rol. 834. J. 46. Cro. Car. 447, 449. 
447, 449, So gates being ſubſequent to goods, does not amount to a'deviſe 
ere — of a fee in the land. R. Fon. 380, Cro. Car. 447, 449. 
5 men- 80 a deviſe of all his Iandt, tenements, and hereditaments, does 
tion the not paſs mortgages in fee, tho' forfeited. R. 2 Fer. 62 b. 
A 4, Though he afterwards forecloſes them, or gets a releaſe of the 
tho" Rs equity. R. 2 Ver. 625. 
Ab. ftaies But words, which otherwiſe can have no effect, tho? accompa- 
— nied with words of an inferior nature, ſhall not be rejected: 25 if 
a man deviſes the reſt of his g2zds, lands, and moveables % bit 
chiluren; lands of which he was ſeiſed in fee, paſs for life. R 
Mo. 594. | 
So where the words of a will are expreſs, they ſhall not be 
avoided in favour of the heir at law. 2 Ver. 340 
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What paſſes by a deviſe cum pertinentiis, or as incident. Nat 
in Grau, (E. 9, 11.) 
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(N. 4.) What Words paſs a Fee. 


gat 


Vide p., Words which ſhew an intent that the deviſee ſhall have a 
. greater eſtate than for life, and do not limit an eſtate- tail, make 
a fee, tho' there be not the word heirs, 
As if a man deviſes land to A. in perpetuum, he ſhall 
have a fee. R. Cro. Car. 129. Fon. 195. 1 Rel. 834. |. 10. 
Co. I. . ö. 
Or to B. habend. ſibi & ſuir. R. Bend. pl. g. 
Or to B. and his afſigns for ever. 1 Rol. 834. I. 15. 
To B. and his heir, in the ſingular number. 1 Rl. 832. 
J. 40. 
To B. & ſanguini ſuo. 1 Rol. 834. 1. 17. But this is only 
an eſtate-tail. Per Holt Med. Ca. 110. 
To B. and his ſucceſſors. 1 Ra. 835. J. 15. 
So if he deviſes 7 B. to diſpoſe at his vill and pleaſure. 


N 5 rr 22 2 * 


Fl 1 Rol. 834. J. 12. R. Mo. 57. Bend. pl. g. 7 
43 Or to give to his children. Med. Ca. 111. * 
2 To diſpaſe of to which of his children he pleaſes ; for he may diſ- ue 

. poſe in fee. Dub. 2 Lev. 104. and afterwards R. acc. per 3 J. g 
Jau. cont. that he may diſpoſe of the fce. 1 Mod. 189. Cart. 237. 1 
1 Sal. 240. Semb. Jon. 137. Lat. 939. 5 e 

5 Deviſe to A. (the heir at law) for life, then to her iſſue, 1 14 


one, to diſpoſe at her will and pleaſure; A. never by 
\ ine, 


DE VIS E. 

Tye, 2 fee paſſes. Gaodtitle v. Otway, T. 26 & 279 C. 2. 
2 Will. 6.] : "ww 

To make proviſion for his children. Med. Ca. 110. 

Upon truſts which are perpetual. R. 2 Mod. Ca. 255, 382. 

A deviſe to truſtees, and the ſurvivor of them, (without 
the word heirs ) in truſt for others, in tail and in fee, paſſes 
: fee to the truſtees. Shaw v. Weigh, P. 1 6. 2. Str. 798. 
ort. 8.) 
, A - will paſs without the word heirs, where a truſt of land 
can be ſatisfied no other way. Villiers v. Villiers, M. 1740. 
1 Athyns 71.] 


80 if he deviſes to B. paying a ſum in greſs. 1 Rel. 834. I. 8. 
2 Mad. 250 R. 6 Co. 16. das R. Cro. El. 204. Bro. Teſtament 18. 


Bro, Eftates 78. 2 Ver. 106. R. 1 And. 38. R. 2 Cub. 591, 599. 
R. 2 Cro. 5 27. 

Or, paying ſo much out of the profits to A. for life, 
and 20. per ann. to B. for life. R, 2 Rol, 80. Vide poſt, 


N. 7.) 
| Or @ conſideration that he releaſe a debt. R. Bend. pl. 19. 


And. 35. 2 And. 13. 
Or to pay his debts. Dy. 371. b. R. Bend. 37. Cont. Dal. 13. 


R. acc, Ca. Ch. 196. 
Or paying a rent out of it perpetually, 1 Rol. 835. 1. 30. R. 


Sal. 685. 
Or paying ſo much per ann. tho' leſs than the annual rent, if 


there be a poſſibility of loſs thereby. R. 2 Mad. 25. Hol. 399. 
R. Gro. El. 378. 

Or that he allow maintenance to A. for his life; for he ought to 
allow it immediately. R. 2 Fon. 107. Pal. 545. 

So if he deviſes 10/. per ann. and deviſes legacies of 120/. to 
te paid out of it within a 2 for they cannot be paid out of 
the annual profits. R. 2 Lev. 249. 2 Fon. 113. but reported cant. 
Ful. 553+ 

* if he deviſes the re/ of his goads and land ts A. to diſ- 
charge all things charged in his will ; A. ſhall have a fee. 1 Ch, 
R. 191. 

e a deviſe of all teſtator's real and perſonal eſtate to A. and 
B. to be equally divided between them, or to the ſurvivor of 
tiem, paying his lawful debts, and after their deceaſe to the 
15 male gives A. and B. only a conditional eſtate for life. 2 Bl. 

1215.“ 

80 if % deviſes to A. for life, and then to a ſon of A. except A. 
purchaſes land of the ſame value for his ſon, and then A. ſhall ſell; 
4. does not purchaſe, &c. the ſon has a fee; for purchaſe in the 
2d clauſe imports an abſolute purchaſe. R. 1 Rel. 833. /. 50. 
2 (iro, 599. Heb. 65. Vide infra. 

80 a deviſe, that his executor ſhall purchaſe 1001. per ann. for 
bis ſin, gives him a fee. 1 Rol. 834. J. 5. 

90 a deviſe to A. if he releaſes a debt to the deviſer's executor, 
I And, 35. 2 And. 13. 
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80 a deviſe to 3 daughters, and # one dies before the others, ons /, 
be heir to the other, gives a fee, R. 1 Rol. 833, J. 45. Vid ph 
(N. 7.) 
| So if he deviſes to A. and if he dies under age to the heirs of the 
deviſer, A. has a fee; for when he gives it to his own heirs, if 4 


dies under age, it imports that the heir of A, ſhall have it, if he 
does not ſo die. 2 Sand. 388. 


So it he deviſes 2 A. but if his 2 prrehaſes other land er lit 
value, to an:ther ; A. has a fee: for purchaſe imports a fee, and h 
the value, ought to be to the value of the whole eſtate. R. Hh, 65. 
1 Rol. 834. J 5. 835. J. 20. Vide ſupra. 

So if he deviſes 1% A. and if he aliens, that it fall revert, 
and ſays that he ſhall pay 3 J. to B. and his heirs. R. Cid. 
El. 745. | 5 

80 ib a man deviſes to another a#l his lands of inheritance, R. 
Mo. 873. | | 

All 5 tenant right gſtate in ſuch land. R. 1 Mad, 16, 
2 Lev. 91. 

So all his gſtate. R. 3 Mod. 45. R. 1 Rol. 835, 1.5, R. 
Mod. Ca. 109. 1 Sal. 237. Vid. 1 Term Rep. 411.“ 

[All the reſt of his eſtate. C/iFe v. Gibbons, M. 1 G. 2. II. 
Raym. 1324. in Chan.] : 

If teſtator deviſe— As to my temporal eſtate, I bequeath to 
&« my nephew J. ( icſtator's heir at law) 501. and after other le. 
« gacies, all the reſt and reſidue of my eſtate whatſoever I give 
c to my wife MH. whom I make full and ſole executrix;” an 
eſtate in fee-fimple paſſes. Tanner v. Morſe, T. 7 G. 2. C.T. 
T. 284. 3 P. V. 295.] But now it is held that the word 
& eſtates” is equivalent to“ eſtate,” and will paſs a fee unlef 
coup d vith other words, which ſhew a contrary intention, 
2 Term Rep. 65 6.* 

*By a deviſe of the reſidue of real and perſonal eſtate, in truſ 
for teſtator's younger ſon, till he attain 21, and then the truſt to 
ceaſe; the younger ſon takes the fee. Ambler 387.* 

But introduFory words, © as touching the diſpoſition of all my 
temporal eſtate, or the like; will not alone cauſe a deviſe of cer- 
tain houſes to A. without any further diſpoſition of the fame, 
to be conſtrued an eſtate in fee-ſimple. 2 Bl. Rep. 839. 
Cop. 35 2. 657.“ | 

But connected with other words in the body of the will which 
manifeſtly ſhew the teſtator's intention to paſs a fee, they will 
Comp. 35 2. 660. vid. Id. 808.* 

[Tho' the word gate, and even with a locality, in or at, paſes 
the whole intereſt of teſtator, as well as the lands; yet if it adds, 
in the occupation of A. or if it is effates, (in the plural) it is not 
certain that the fee paſſes. Goodwyn v. Goodwyn, H. 1748. 1 J. 
zey 226. ] | ' 

[If a will begins, “ As to my temporal eſtate, I give, &c.” and 
then gives ſeveral legacies to A. and directs A. to ſell any part ct 
real or perſonal for payment of debts and.legacies, and concludes 


all the reſt of my goods and chattels, real and perſona 
g 6 moss 


rung * 8 —— a 
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4 moveable and immoveable, as houſes, gardens, tenements, Cc. 
« ] give to A.” without uſing the word eftate, or any words 
of limitation, a fee paſles. Grayſon v. Atkinſon, M. 26 G. 2. 
1 Wilfe 333+] 

I give to my wife all my money, plate, &c. and all my 

„ chattels, and perſonal eſtate, real or perſonal ; and I fur- 
ther deviſe to my ſaid wife and her heirs, ſuch part of all my real 
eſtate that I have any power to diſpoſe of by will; pales 
a fee to the wife. Hurſt v. E. Winchelſea, M. 33 G. 2. 2 B. 
A. 880. 

Or his 1 eflate paying debts and legacies; if his perſonal eſtate 
be not ſufficient for the debts. R. 1 Kal. 834. J. 30. 

So if he deviſes 2% A. for years, and that A. fhall haue the inhe- 
ritance, if the Jaw will allow it. R. Hob. 2. 

So if he deviſes to A. for life, and afterwards all my lands, tene- 
ments, and hereditaments not before diſpaſed of, to B. this gives the re- 
rerſion of the lands before deviſcd, to B. in fee. R. 2 Vent. 285, 
Carth. 50. R. 2 Ver. 560. 

Or all the roſt and remainder of my ęſtate to B. this gives the re- 
rerſion of the lands before diſpoſed of, and the other lands not 
diſpoſed of, to B. in fee. Semb. 4 Mod. 90. 3 Med. 228. R. 
2 Ver, 564. R. Eg. Ca. 92.“ 

So if he deviſes his lands in A. to one, and all his other 
lands, tenements, and hereditaments to his br:ther; alſs J give 
„h my brother all my god, chattels, Sc. and whatſoever 
ele 1 have in the world, &c. theſe laſt words give him a fee. 
R. in C. B. T. 8. An. inter Hopewell and Aciland*, 1 Sal. 239. 
2 Ver, 687. 

If a man gives A. a particular limited eſtate in one part of his 
will, and then gives him all the reſidue of his real eftate, (and 
there are no reſtrictive words) the fee paſſes. Ridout v. Pain, 
P. 1747. 3 Atkyns 486. I Vezey 10.] 

So if he deriles to A. for life, and the while remainder to B. 
ard if B. dies under age, to C. and his heirs; B. has a fee. R. 
Lit, 764. 

Or deviſes the fre-ſumple to A. and after his death to B. for life z 
4. has the fee after the death of B. R. Dy. 357. 2 Nl. 425. 
Bend. pl. 293. 

So if he deviſes all his eftate real and perſenal for payment of his 
delt and legacies, R. Ca. Ch. 196. | 

(4. after directing payment of debts, ſays, Item, © in default 
* of iſſue of my own body, I give lands to B. in truſt to pay an- 
* nuities till my debts are paid, and after all my debts, Sc. (ex- 
4 cept the annuities) are ſatisfied, I give the lands to C. &c.” A. 
dies a batchelor. B. takes a fee determinable when the purpoſe cf 
paying debts is performed. JW illington v, Willington, H. 8 G. 3. 
4B. M. 2165.) *1 BI. Rep. 645.* 

If he deviſes the fee of his eftate to a woman for life, and after- 
wards to her ſon generally, the ſon has a fee. R. 1 Aud. 51. 

f he deviſe his eſtate at N. to A. in tail, remainder to A. in 
ſer, if he ſurvive B. his wife; but if B. ſurvive 4. then the ſaid 

3 | eſtate 


— 


425 


2d Part of 
2 Mad. Ca. 


#®{ Reported 
Comyns's 
Re,. I 94.3 


2 7 we 3 . 


AW. 
W 
* 75 hy 


426 DEVIS E. 


eſtate and premiſſes (ſubject to an annuity to B. for life) to C 
This is a fee-fimple in C. 2 Bl. Rep. 938.“ 

But a deviſe of a trifling pecuniary legacy to the heirs at ly 
jointly with other grand-children of the teſtator, and to be paid on 
a future contingency, will not turn a deviſe in remainder 90 
0 „ into a fee-ſimple. 2 Bl. Rep. 1045. Vid. pl, 

If 4 deviſes Blackacre to A. for life, and all his land 
not before diſpoſed of to B; the reverſion paſſes to B. in fee, R 
2 Ver. 461. | 

[If A. by ſettlement tenant for life of part and tenant in tail of 
other part, the reverſion of the whole to him in fee, deviſes all hi 
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lands and hereditaments owt of ſettlement to his nephew; the re. el 
verſion paſſes. R. 2 Ver. 623. 

Vide Paſt, (N. 6.) 

6 | e 


(N. 5.) What Words make an Eſtate- Tail. 


VideEflares, Tf a man deviſes land to another and his iſſues ; this makes an 
(B. 3, Kc.) eſtate tail in a will. 1 Rol. 835. J. 47. if he has no iſſue ale, 

1 Vent. 229. 

Or to another and his heirs male; for the law ſupplies the worls, 
of his body. Co. L. 25. b. Per 2 J. 27 H. 8. 27. a. 

So to another and his children, if he has no child living. . 
6 Co. 17. a Mo. 397. 

To another and the fruit of his body, R. Mo. 637. 

To A. and his heirs legitime procreatis, Mo. 637. 

To a man for and during his natural life, and aſter his deceafe 
to his heirs and aſſigns for ever, and for want of ſuch heirs, to auo- 
ther and his heirs ; the firſt takes an eſtate-tail. Coup. 234. 

To the heirs males of the body of B. naw living; the ſon of B, 
(who was the perſon deſigned to take) takes an eſtate tail, I. 
2 Vent. 313. 

To A. and the heir male of his body, in the ſingular num- 
ber. R. Cro. El. 313. Cut. if it be, to the eldeſt iſſue matt 
R. Sav. 75. 

To A. and his iſſue male. Cro. El. 40. 

So if a deviſe be te A. and if he dies without iſſue, to ansther; J 
has an eſtate tail. R. 3 Mod. 123. R. 1 Rol. 837. I. 3. Fr 
Hale, 1 Vent. 230. Wid. 1 P. V. 605, 606.“ 

*So to a man and his ſons in tail male, and in failure of ſuch 
iſſue male, remainder over, the deviſce having no iſſue at the 
time; this gives the father an eſtate in tail male. 2 U. 
Rep. 1083.* 

To a man and the heirs of his body, lawfully to be begotten, and 
their heirs for ever; but in caſe the father ſhall die without leaving 
iſſue of his ay then over; is only an eſtate tail, notwithſtanding 
the words, their heirs for ever. Cowp. 410.“ 

: [If A. deviſes to B. his wife all his lands not in jointure, ati 
then ſays, * if ſhe has no child by me, and for want of fuci 


66 iſſue 1 
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« ique, then ſaid premiſſes to return to my brother, Gg.“ B. 
akes an eltate cail by the firſt words, which cannot be co"- 
Sed by ſubſequent proviſions. Wild v. Lewis, P. 1738. 1 A. 


2. 
* 15 to A. and if he dies not having a fon, &c. A. takes in 
wil male. Per Poph. Mo. 682. 1 Vent. 231. 
6 a deviſe to A. and if he marries and has iſſue male, his 
fn ſhall have it; and if he has uo iſſue male, B. ſball have it. R. 


9. 127. | 
4 a deviſe to A. for life, and then to B. and if A. and B. and 
bi; Heir die and his ſiſter ſurvives them, ſhe ſball have it; B. has an 
eſtate tail. R. 2 Cro, 416. 5 

A deviſe to A. and ſuch. heir of his body as ſball be living at his 
lat, and in default of ſuch, the remainder to ander; A. has an 
eftate-tail, R. 2 Ver. 325. 

[Deviſe to 4. for life, and after to his heirs-male of his body, 
and his heirs for ever, and for want of /uch heir-male, to B. is an 
etate-tail in J. Liſie v. Pullin, M. 13 G. Str. 729. Ld. 
Rom. 1437. Vid. 1 P. . 142.“ 

Deviſe to A. and his aſſigns for his life natural, of reverſion 
of lands expectant on the death of another, and after determination 
of that eſtate, to truſtees for his life to preſerve contingent remain- 
ers, and after his death to the heirs of his body, with remain- 
ders over, is an eſtate-tail in 4 Coulſon v. Caulſan, H. 13 G. 2. 
Kr. 1125. 

80 a 202 to A. fer life, and after his death to the heirs of Ji 
kd, gives an eſtate-tail, executed in 4. R. Cart. 171 
R, 2 Leu. 58. R. 1 Nad. 836. J. 50. =. Lut, 824. 
V. 679. 

Or 5g for life, and after his death to the men=ch.i!dren of his 
lh. R. Mo. 397. Bend. 30. 

{If a man deviſes to A. for life, and after his death to the uſe 
ofthe iTue-male of his body, and the heirs-male of the body ot [ch 
lue-male, A. takes an eſtate-tail. Roe v. Grew, H. 7 G. 3. 
2Wilſ. 222.) | 

Or to A. for life, and afterwards to his heir-male, Per Poph. 
Mo. 397. Cart. 171. 2 Ver. 325. 

It a man deviſes a remainder to his ſon for life, and his heirs- 
male, with remainders over, the ſon takes an eſtate-tail. Dubber 
v. Trllep, M. 9 G. 2. B. R. H. 160.] 

To A. for life, and if ſbe marries after his death and has 
. of ber body, then the heirs Hall have it. 1 Rol. 839. 
42. 

To A. for life, and if fbe marries after his death and has an heir 
of ber b:dy, to ſuch heir and the heirs of his body; ant if A. dies ⁊vill- 
wt iſſue, to another: A. has an eſtate - tail. Dab. Cre. Ii. 513. 
Lint. AV. 593. Dub, Ow. 148, but it is badly reported, 1 Rol. $29. 
3j. 2Rol. 417. I. 25. 

Ty A. for life, and after his death ts the Beir male of his bedy. R. 
I Vent, 232. 2 Rol. 253. I. 50. 
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To A. for life, and after his death to the iſſue of his body by a ſeems 
wife, Per Hale, but 2 J. cont. 1 Vent. 225, &c. R. in dr 
Exchequer-Chamber. 2 Lev. 58, 6 os 111. 

To A. for life, remainder to the next heir-male, and for 
1 4 to B. R. 1 Vent. 230. / 1 

To A. for life, and afterwards to the next heir of his bach fir lf 
Sc. Semb. cont. 1 Leo. 257. : 

But a deviſe to truſtees to pay, aſter deduCting rates taxes wg 
repairs, the reſidue to C. S. and his affigns for lite, and after hi 
deceaſe to the uſe of the heirs- male of the body of C. S. and in 4. 
fault of fuch iſſue, remainder over, does not give C. S. an eſte. 
tail, becauſe the truſtees, being to pay the taxes and repairs, haz 
an intereſt in the premiſſes, and the legal eſtate for the life of C. 
is in them. 1 Brown Ch. Rep. 75. * 

*Yet by a deviſe to his wife for life, remainder to truſtees u 
preſerve contingent remainders, remainder to A. for life ; remain. 
der to truſtees, remainder to the heirs of her body, remainde 
over, with a declaration that A. ſhould only have an eſtate fr 
life; A. takes an eſtate-tail. 1 Brown Ch. Rep. 313.“ 

So a deviſe to A. and his heirs, and if he dies without iſſue, tr], 
gives A. but an eſtate-tail. R. Cro. El. 525. R. 2 Crs. 296, 
Bridg. 1. Tel. 209. R. 2 Cv. 22. 1 Kol. 835. I. 40. 86, 
4. 17. R. Ray. 453. | 

50 a deviſe to A. and his heirs, and if his fiſler ſurvives him ai 
Þis heirs, to the ſiſter in fee : For it appears that it was intendel 
heirs of his body, for he cannot te without an heir-general when 
His ſiſter ſurvives. R. 2 Oo. 416. Mo. 853. 3 Bl. 19; 
1 Nel. 836. J. 10. Cont. per three J. 2. acc. Ov. Car. ;þ 
Hut. 85. R. Acc. T. 12 V. 3. B. R. inter Nottinghom and 
Fennings, 1 Sal. 233. ( Reported Comyns's Rep. 82.) 

So a deviſe 1 A. and his heirs, and for want of heirs of him t 
B. if it be proved that B. was his couſin. R. 3 Lev. 71. 

A teſtatrix deviſed a meſſuage and lands to her eldeſt daughter 
A. and the heirs of her body for ever, and for want of ſuch iſſue to 
her 2d. 3d. and 4th daughters ſucceſſively in tail, charged never 
theleſs with 1801. to be levied out of the rd annual profits, and i 
be divided equally among the 3 younger children; and from and 
immediately after the payment of the ſaid ſum, by A. or her heir, 
then that A. and her heirs ſhould enjoy the ſaid meſſuage and lands 
for ever: The word heirs in the two laſt clauſes ſhall be take 
to be the ſame kind of heirs as in the firſt, viz. heirs of the body 
Cup. 833.* | 

But a deviſe 2% A. and his heirs, and if he dies awithait #* 
teir, to a firanger; A. has a fee. Agr. 2 Ov. 416. R 
Cv. Cir, 58. Dy. 4. a Cont. Dy. 4. a. in marg. R. art 
J Sal. 238. E 

50 to A. and his heirs, and other land to B. and his hairs ; ani 0 
B. dirs wwithort iſſue, living A. to A. and if both die auh i uc, f 
5 D. 1 Rol. 839. I. 25. : 

So, i A. and his heirs, paying 100 J. and if he an 
fie, the tool, paid, withuit iffſue, to B. is a tail, and 5 
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D EVI S E. 
hall have the remainder, though A. dies before payment. R. 


416. 
"if a deviſe be to A. and the heirs of his body, and after the 
th of A. that his fon B. ſhall have it; yet A. has an eſtate tail. 
R. Me. 593+ Bend. pl. 244. 1 And. 33. 

Or to A. and the heirs of his body, and if he dies in the life of B. 
then his brother ſpall have it; his brother ſhall not have it, if 4. 
lies in the life of B. if he does not die without iſſue. R. Co. 

It's 185. 
= if 4 words be, if A. dies before he has iſſue during the minori- 
„TB. R. Mo. 127. 
br if he dies without heirs before 21, fo that the eflate falls ta his 
ſfer. R. 2 Lev. 162. 

Fo if a deviſe be 7 A. (his younger ſon) and his heirs, and if he 
die without heir, to his own right heirs ; A. has but an eſtate- tail. 
R. 1 Sal. 233. | 

So if a deviſe be to A. and the heirs of his bedy by a ſecond 
«ie; it ſhall be an eſtate-tail, though he has a wife living. 
1 Vent, 228. 

To A. and the heirs male of her body, provided that ſbe marries 
and has iſſue male by a man of the name of 8. ſhall be a ſpe- 
cial tail to her and her heirs male by any of that name. R. 
Sal. 5 70. : 

(To 4 and B. for their lives, equally to be divided, and after 
their deceaſes, to the heirs-male of their bodies equally to be di- 
rided, and if either of them die without iſſue, then to the ſurvivor 
for life, and to the heirs-male of his body; it is an eſtate-tail. 
Thry/out v. Peake, M. 3 G. Str. 12.] 

[To A. B. and C. and to the ſurvivor and ſurvivors of them, 
m truſt for my ſiſters D. and E. equally betwixt them during 
their natural lives, without committing waſte; and if either of 
my aid fiſters die, leaving iſſue or iſſues of her or their bodies 
lawfully begotten, then in truſt for ſuch iſſue or iſſues of the mo- 
ther's ſhare ; or elſe in truſt for the ſurvivor or ſurvivors of them, 
and their reſpective ifſue or iſſues; and if both my ſaid ſiſters die 
without iſſue as aforeſaid, and their iſſue or iſſues die without iſ- 
ſue or ifſues lawfully to be begotten, then in truſt for F. Sc. is 
a) eſtate- tail to the two ſiſters, with croſs- remainders. Shaw v. 
Magb. On error in the houſe of lords; reverſing judgment in 
error in B. R. Ten lords to Seven. Eyre, Pengelly, and Forte/- 
ee A, * reverſing, the other nine judges for affirming. Fort, 58. 
Fr. 798, 

90 if a deviſe be to A. and his heirs, and other land ts B. and 
bi heirs, and that the ſurvivor ſhall be heir to the other, if 
oY 4 them diet without iſſue; A. has an eſtate-tail. R. 

200. 695. h 
0 a deviſe 2h three daughters, and if any of them die before he 
Kerr, one ſhall be heir to the other, and if the three daughters die 
withut iſſue, to B. the daughters have an eitate-tail, R. 1 Nai. 8 36, 
25. R. Mo. 864. | 
Or, 
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Or, to two ſons for life, and afterwards to their fins and this 


heirs, and that the one ſhall be heir to the other, and if beth 4. 
| 1 iſſue, to B. the two ſons have eſtates tail. R. 1 Ry $6 
ot. 4. "TS 
*30, if a deviſe be to A. 's three ſons ſucceſſively in tail ga 
remainder to all and every other ſon of A. without — 
any eitate; remainder for want of ſuch iſſue, to B. in tail ml 
the other ſons of A. take an eſtate in tail male. 3 Bur. 1;-. 
1 Bl. Rep. 499, 521.* | | 5 

So, if a man deviſes that land ſhall deſcend to his ſon, and tial. 
executor ſhall take the profits till his ſon dies without iſſue, and 1 
dies without iſſue, that the whole ſball remain, &c. the fon haz 
eſtate tail. R. 1 Rol. 839. J. 40. 7 
So, if a deviſe be, % A. for life, and afterwards to the lin 
male of the body of A. now living ; a fon of A. then living, tus 
in tail. R. Pol. 457. 2 Vent. 313. 2 Jon. 100. 

So, if a deviſe be to A. and the heirs of- his body for 500 war 
it ſhall be an eſtate tail, and not a term. R. Mod. 773. . 
2 Cro. 62. 1 Co. 87, Semb. to be but a term for years, but n 
reſolution, Cited to be a term for years. 1 Rel. 541, |. x, 
F ife for life 
So, if a deviſe be to his wife for life, if ſhe do nat marry; but i 

e marries, to A. and the heirs of * 25 9 P, H 
ſecond ſen in tail, remainder to C. the third ſon in tail; A. the clit 
fon has an eſtate tail, tho' the wife does not marry : for the intent 
appears to entail the eſtate and the words ſhall be tranſpoſed fer 
that purpoſe. R. 3 Lev. 125. Ray. 428. | 

[If A. deviſes lands to his wiſe for life, then to his ſon H. fir 
life, then to his ſon G. and his heirs for ever; and if he dis 
without heirs, then to his two daughters K. and J.; it is u 
eſtate-tail in G. Tyte v. Willis, M. 7 G. 2. C. T. T. I.] 

[If A. give to truſtees two long annuities, one ſor D. for lit, 
remainder to D.'s ſon, remainder to the iſſue-malc of his body, 
Temainder over; and the other to his ſon E. for life, and in de- 
fault of iſſue-male, remainder to C. for life, to his iſſue-male 10 
tail-male, to D. for life, to D.'s ſon for life, remainders over; 


and make C. executor; E. dies without iſſue male; the {on 


of C. born after teſtator's death dies, and his father adminiſters; 
C. joins with D. in ſale of the firſt long annuity, and D. tt 
ceives the money. As to the ſecond annuity, there being wars 
of limitation, ſuch as would create an eſtate-tail in real eſtate, cn 
the birth of C.'s ſon, the whole intereſt in remainder after (. 


death veſted in him, and C. is abfolutely intitled to it as his ad- 


miniſtrator. As to the firſt annuity C. and D. ſhall replace it b 
D. “'s ſon, and C. may have relief againſt D. Iuvie v. hut, 
P. 1738. 1 Aikyns 429.4 i 

[If A. deviſes to truſtees in ſee till B. attains 21, and if B. 2. 
tains 21, or has iſſue, then to B. and the heirs of his body; bu! 
if he die before 21, and without iſſue, then over. If B. aten 
21, or has iſſue, an eſtate-tail veſts in him, and the limitation 
over is a remainder which takes place on his death without fv! 
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il he dies without iſſue before 21, it goes over by way of execu- 
deviſe, Brownſword v. Edwards, H. 1750. 2 Vezey 243.] 
[If A. deviſes all his real and perſonal eſtate to truſtees, to pay 
the rents and profits to B. for life, then to her fon C. for life, 
then to pay them to the heirs of his body, and for want of ſuch 
Tue to the other ſons of B. in tail, then to the daughters of B. 
and for want of ſuch, to convey to D. in fee; C. is intitled to a 
conveyance in tail of the real, and to the abſolute property of the 
perſonal eſtate. Garth v. Baldwin, T. 1755. 2 Vezey 646.] 

{if an ordinary man makes his will of all his wordly, Sc. 
gives ſeveral ſmall legacies payable in 12 months, gives lands 
to 4. B. and C. not to be parted, but the rent to be parted be- 
tween them, then to C. a houſe, We, {without further limitation) 
and declares, that if either of the perſons before named die 2. 
alt iſſue, the ſaid legacy ſhall be divided between them that are left 
alive; C. has an eſtate-tail in the houſe. Hape v. Tayler, P. 
506.2. 1 B. M. 268.] 

Land purchaſed by money deviſed to be laid out in land ſhall 
be ſettled in the ſame manner as if the deviſe had been of land it- 
ſelf; therefore, if H. deviſe that all his money ſhall be laid out in 
land, and ſettled on his eldeſt fon and the heirs male of his body, 
remainder to his ſecond fon, and the heirs male of his body, re- 
mainders over: chancery will order the land to be ſettled in man- 
ner of the deviſe, and not in ſtrict ſettlement, as in the caſe of 
marriage articles. 1 P. V. 290.“ 

But if the deviſe be to truſtees, in truſt to be laid out in lands, 
and ſettled on B. for life, without waſte, remainder to truſtees, 
and their heirs for the life of B. to ſupport contingent remainders, 
with a power to B. to make a jointure, remainder to the heirs of 
the body of B. remainders over: here B. ſhall be but tenant for 
life, with remainder to his firſt, Cc. ſon. 2 P. V. 471. Other- 
wife if lands had been deviſed to the ſame uſes, for then B. would 
have had an eſtate-tail. Id. Bid.“ 


(N. 6.) What not. 


But if an eſtate be limited over after a death without iſſue upon . Hate, 
a contingency, this does not make an eſtate tail, but an executory (N. 4.)— 
deriſe; as, if a man deviſes to A. and his heirs, and if he dies F of, (N. 7.) 


without iſſue in the life of B. to B. and his heirs: A. has a fee, 
and B. only a poſſibility, e. 1 Rel. 835. J. 45. Bridg. 3. 
2 Gro, 592. R. Dy. 354. a. | 

80, if he deviſes 7% A. arid his heirs, and if ke dies before mar- 
rage, or within age and without Nie, then to B. R. 1 Rol. 135. 
l 50. Hard. 150. 

If he deviſes 5 his wife, and if foe has iſſue, to ſuch iſſue, er if 
the iſſue dies awithin age, or before his wife, or if ſhe has net iſſue, to 
0 wife takes only for life. R. 2 Ov. 199. ide p37, 

9. 

A deviſe 22 a ſon for life, and after his death, if he dies wit5out 
Ne then living, to a daughter; the ſon takes but for life. 
Jen. 231. 

80 
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So a deviſe 4% A. for life, and if he has iſſue male, ty ſuck iſ 
male and his heirs; and if he dies without iſſue male to B. and hi 
heirs ; the iſſue has a fee, and not an eſtate tail. R. 1 C. 22 4 

To A. B. and C. and if they live unto full age, and how iſu 
then to them and their heirs ; and if they die without iſſue, to B. {hal 
be a fee, and not an eſtate tail. R. 2 Leo. 69. 3 Leo, 115, 

So, a deviſe to A. and his heirs, and if he dies before 21 ang 
bit haut heirs of his body, to B. Dub. Hard. 148. 

So, a deviſe 2% A. and the heirs male of his body, and if be du 
without heir of his body, to B. will be only a ſpecial tail to 4, an 
not a tail general. R. Mo. 13. 4 Mod. 318. R. Dy. 171.4 
Bend. pl. 114. 1 And. 8. 

So, if a deviſe be 1% A. and afterwards to his firft fon and th 
heirs of his body, then to his 2d, 3d and other fons in the ſame may. 
ner, and for default of ſuch iſſue to B. &c. and afterwards there b 
a memorandum, that A. do not alien from his heirs male, but that after 
default of ſucb iſſue, the land ſhall remain to B. This does not te. 
ſtrain the firſt words; for the ſon of A. ſhall take in tail genera, 
R. 3 Mod. 8 1. Pol. 657. 

But the words, for want of iſſue male, in this caſe, gives no 
eſtate tail to A. himſelf, 1 P. V. 54.* 

So, if a deviſe be 1 A. for years, and afterwards to the bein 
male of his bedy, and for default of fuch iſſue to B.; it ſhall not be 
an eſtate tail to A. by implication, when by ſuch conſtruction his 
expreſs eſtate for years will be merged. 1 Sal. 226. 

So, if it was 4% A. for life, and afterwards to his firſt, ad, and 
3d. fon in tail male; and if A. dies without heir male, to B. it ſhall 

not be an eſtate tail in J. R. 1 Sal. 236. 2 Ver. 450, 546. 

Or, to his fifters A. and B. fer life, and if they leave iſſues, . . 
them or the ſurvivors and their iſſuet, and if his {ters die withut 
iſſue, or having iſſue ſuch iſſue ſhall die without iſſue, 10 D. is onlyan C: 

; eſtate for life in the ſiſters with remainders in tail to their iſucs, tat 
* [This Re. 2 Mad. Ca. 382, 384.“ 
1 [If a man having an eſtate not within the ſtatute de don, (8 © 
jn the houſe an annuity in fee iſſuing out of the four one-half per cent, duty in * 
of lords, Barbadoes } gives a power by his will to his executors, to intl it WW * : 


tho" nine d . X ; 
judges held on his daughter and her iſſue, and in cafe of her death, and « | 


N 


W, 


it en eſtate failure of her iſſue, to divide it in moieties between his two . 
8 phe wos; his intention being, that it be made good to her for lie, 


eftate-tail, and to her lawful heirs for ever, and on failure thereof, to hi 
Jer. Rep. two nephews, moictively. As no remainder can be created db 
805. E Ca. F . . * NR . h <2 and 
— 4 185. an eſtate not within the ſtatute, it is void as to the nephews; a! 
it muſt be ſettled to the daughter for life, and to the heirs of het 
body; which is a fee · ſimple conditional, with power, alter ue 


had, to alien. E. Stafford v. Bulkley, H. 1750, 2 Vezey, 179] 
Vide paß, (N. 5.) 


(N. 7.) What Words make an Eſtate only for Liſe. 


But if a man deviſes to another ir:de/inite, he takes only for lf 
Lat. 40. Pol. 541. 4 
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ro make a deviſe of lands without any limitat on, in fre, ſuch 
manifeſt intention muſt appcar, that the teſtator meant to give 
a fee, as may ſatisfy the conſcience of the court, in pronouncing 
it ſuch. If it be barely problematical, the rule of law muſt take 
place. Cows 235% 
If one deviſes all his lands, tenements and meſſuages what- 
ſoerer, after debts, legacies, and funeral expences paid, to his 
brother-in-law, he has only att eftate for life, Semb. Merſon v. 
Blackmere, T. 1742. 2 Atkyns 341.] | 2 
80 2 deviſe ts A. for life, and afterwards to his three daughters + 
equally to be divided ; the daughters take only for life. 1 Rol. 8 33s 
|. 40. 834. J. 35+ R. Mo. 594. R. 1 Ver. G5. 
Or, part to A. for life, the other part to B. and after the death of Vide ante, 
A. the «vb:le to B. he takes only for life. 1 Ro. 834. J. 20. (N. 6.) 
80 2 deviſe to feu ſons and their heirs, and if either dies before ; 
marriage, or within age and without iſſue, the whole to the ſurvivor ; ; 
: 
* 


the ſurvivor takes only for life. 1 NN.. 836. J. 5. 
So, a deviſe 4% three daughters, and if one dies befere the others, 
ths one ſhall be heir to the other, gives but for life, 1 Rel. 836, 
35. K. cont, 1 Rol. 833. J. 45. Vide ante, (N. 4.) 
80, a deviſe 1h a wife until B. attains 24 years; and if B. dies, 
# A. B. takes only for life. R. 1 Rel. 836. J. 45. 
So, if a man deviſes 1% A. for life expreſsly, remainder to his heir £ 
male and the heirs 7 his body, A. takes only for life, R. 1 Co. 66. b, 
Cri. 453. R. Mo. 593. k 
80, 4) huſband and wife for their lives, remainder 10 their men- | 
children, and they have a ſon in e R. 6 G. 17. 
Or, 4 A. for life, remainder to the ſons of his body. 1 Rol. 827. 
. 10. 1 Vent. 231. 
Or, remainder 1% his iſue, where he has two ſons in e&/7. 
Cint, Cro. El. 742, 734. for the remainder is void for the uncer- 
uinty: but Hale Semb. acc. 1 Vent. 220. 
[ appoint A. heir for life of all my eſtates, and after his 
4 death to his ſon T. and his heirs male for ever, but if 2. 
* ſhould die without iſſue, then to his next heir male for ever, 
UT * tlie elder to be preferred before the younger, and if no male 
' „ iſſue left behind ſaid A. then the eſtate to devolve to the fe- 
„nales; and if no females then A. to give and diſpoſe of the 
© {ame as he ſhall think fit.” A. had at the time of making the 
wil T. who died ſoon after teſtator, and a daughter who had 
| mother ſon S. who was then dead, but teſtator knew it not. A. 
(Bl takes an eſtate for life, daughter in tail- general and remainder in 
FT i: is veſted in 4. Fell v. Fell, P. 13 C. 3. 3 Will. 299.] 
0 So, to A. for life, and that he may diſpoſe t9 which chill ge 
1%. R. 1 Mod. 189. Lat. 40. R. 3 Leo. 71. Vide infra, 
Wide 1 P. V. 149.“ 

*So, if a man deviſe all his eſtate to his wife; aud in caſe of 
denth happening ts her, he deſire his executors to take care of the 
whole for his daughter; the wife ſhall take only an eſtate for 
lite, with remainder in fee to the daughter. 1 Brown. Ch. 
Rp. 489 ® 
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So, if a deviſe be 79 A. generally, and 10 his iſſues or chil{gen 
where he has children living ; it will be but an eſtate for life, 55 
Hale, 1 Vent. 229. 2 

[If a man deviſes to his wife for life, then to his ſon and hi; 
heirs lawſully begotten, viz. the firſt, ſecond, c. ſucceſſively 
lawfully to be begotten by his ſon, and the heirs of the body of 
ſuch firſt, ſecond, &c. ſon, according to ſeniority ; and in de. 
fault to the right heirs of teſtator; the fon has only an eſtate for 
life. Law v. Davis, M. 3 G. 2. Str. 849. Ld. Raym. 1 501. 

To A. and his eldeft iſſue male; tho' he has no iſſue living, F. 
Cro. El. 40. 1 And. 132. 

To his wife until his daughter and heir attain 16, and if th 
daughter dies, B. Hall be her heir ; the daughter takes only for life, 
Per 2 J. 3 Leo. 55. 

So, a deviſe to A. and his heirs, and if he dies zuithin age, j ol 
his younger children; the younger children take only for life. A. 


Ca. Parl. 210. Skin. 339, 563. | 

Tho? the deviſe be of his ſhare in the New River; for fore | 
imports his part only, not his eſtate or intereſt in it, R. & of, 
in Parl, Ca. Parl. 210. Skin. 339. 

So, if a deviſe be 7% A. in tail, and to B. and other child 
ether lands in tail, and if any child dies within age and not married, q 
his part ſhall go to the ſurvivors; the ſurvivors take ſuch part only ü 
for life. R. 2 Fer. 388. R. 2 Leo. 129, 193. 3 La. 160 U 
Cro. El. 5 2. | f 

So, t A. for life only without impeachment of wwaſle, and f 2 
he dies leaving iſſue, to ſuch iſſue and his heirs, gives only an citae 
for life. R. 2 Mod. Ca. 261, 383. | 

Or, to A. and B. for life, &c. and if either leave iſſue, in ſuth 7 
i ue, their ſurvivors or ſurvivor the nuther*s ſhare and their reſpetie | 
iſſues. R. 2 Mod. Ca. 253, 256, 382. but this aas reverſed b bo 
the peers, ꝙ J. acc. 3 cont. to the judgment.“ P 

So, a deviſe 7s A. for life without inpeachment ;, and if he has iſt 
male, to ſuch iſſue male and his heirs; and if he fhall nat have I to, 
male, part to B. and his heirs; and if A. dies without iſſue male, li 15 
ether part to C. and his heirs; A. takes only for life; for the a 
words, if A. dies without iſſue male, are to be taken with regard v 75 
the words before, viz. if he ſhall not have iſſue male, and by the rt ; 
words the intent appears that A. ſhall take only for life. 4. * 
3 Lev. 434. 1 Sal. 224. * 

Or, to A. for life, and if he has no iſſue living at his death, ! 5 11 
and his heirs, but if he has iſſue at his death, ts the heirs of A. &. [ 
Ray. 23. 1 Sid. 47. ; fs 

So, a deviſc 7s A. for life, remainder t bis firſt {on i d F. * 
mainder 79 his ſecond fon in tail, and fo tc all ani every the ferry . : her 
of the bedy of A. and their heirs male, gives to A. only tor fie. 4. * 
2 Lev. 224. | | ilue 

So, a Werife to A. for life, and afterwards of his dite 6 9 ſhe « 
his children then livins 4 he has only an eſtate for lite, with pow fon c 
to diſpoſe in fee, K. 1 Sat. 24%. | rem: 


90 
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Go, if a man deviſes to A. in perpetuum, habendum to him fer 
7. Late 4. . 

Or, the fee of his eftate to A. for life, or to A. generally, with re- 
mainder to another. Lat. 44. Dy. 357. a. in marg. 

Or, the fee to A. and after his death to B. who was A.'s heir; A. 
mkes for life, remainder to B. for life, remainder to A. in fee, 
R. Dy. 357. Bend pl. 293. 

Or, to A. in perpetuum, remainder 72 B. in fee; A. takes only 
for life, Dy. 357+ a. in marg. 

So, if he deviſes 2 A. paying out of the profits ſo much; it ſhall 
be only for life. 2 Yer. 106. Vide ante, (N. 4.) 

Or, paying for it fo much per ann. which is leſs than the yearly 
nlue. R. Dy. 35 1. 5. D. 6 Co. 16. a. 

So, a deviſe to A. upon condition, that if he ſells but to M. enly, 
who is a joint purchaſer with me, M. may enter: A. has it only for 
life. R. Jon. 212. 

80 a deviſe 10 his wife for life if ſhe does not marry, gives an eſtate 
durante viduitates R. Ray. 428. 

A deviſe 7 A. during his exile from his own country, gives an 
eſtate for life if he does not return, tho? his ſtay here was volun- 
tary. R. 2 Jon. 74. 1 Vent. 325. 2 Lev. 191. 2 Mad. 223. 

But if a deviſe. be to A. for payment of legacies and debts of the te 
tatzr and afterwards to B. for life, Fe. A. has not a freehold, as 
he would have if it were by deed, but a chattel only; tho' the 
end of the term be uncertain. Per 2 J. Cro. El. 315, 316. 
8 C:.96, a» Semb. Al. 45. 

Or, a deviſe 1 A. during his ſon's minority. Cro. El. 316. 

Or, till B. attain his age of 21 years. 2 Mod. 289. R. Dy. 210. 
R. Cro. El. 252. 

$0 a deviſe for payment of debts till B. attain the age of 21, ſhall 
be a deviſe of a term till that time, tho* B. dies before ſuch age. 
K. Ca. Ch. 114. R. 3 Co. 21. 

80 a deviſe ts A. and the heirs males of his body, remainder ts B. 
Ec, and if A. has no iſſue male, but daughters, that ſuch daughter: 
ſoall tale the profits till B. pay 400 1. A. dies, having no ſon, but a 
Gughterz the daughter ſhall have a term till B. pays 490 /. 
Dub. Al. 45. : 

A deviſe to A. at his age of 18 years, and that his wife Hall tale 
the profits, to her uſe till A. attains 18 years, gives a term for ſo 
many years to the wife, which her 2d huſband ſhall have, and 
may align, R. Hut. 36. N 5 

(If A. deviſes lands to B. and C. c. in truſt, out of the pro- 
ftz to pays his grandaughter D. 100 J. maintenance, till ſhe 
marry or die, the reſidue to pay debts, Sc. then for D.; and at 
her marriage, under certain conditions, to convey to E. for life 
{ant auge, remainder to her huſband for life, remainder to the 
ſue of her body, with remainders over; and on further truſt, if 
ae dies unmarried, to the uſe of B. for life, remainder to the 
fon of luis other grandaughter . in tail, remainder to C. for life, 
mainder to his firſt and other ſons, remainder to teſtator's 
eh heirs; and on further truſt, if D. marries cor:trary to the 

Ff2 directions 
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directions in the will, then to convey to truſtees as to one moet 
for D. for lite, remainder to preſerve contingent remainders u. 
mainder to her firſt and other ſon, with remaindets over; I to 
the other moiety, to E. 's fon in like manner, L. has but 
an eſtate for life ſans augſle, with remainders over in ſtrict ſetile. 
ment, as being the intent of A. upon the will, and this on 
a truſt-eſtate executory, Had it been an immediate deviſe, | 
would be an eſtate- tail. Ld. Glenorchy v. Baſville, M. 7 C. 2. 
rr. $3 

[If A. deviſes leaſehold eſtates to truſtees, in truſt, to aſign t 
his grandaughter M. at 21 or marriage, if the marries with thei 
conſent; if the marries without, then to convey to truſtees fe 
the ſole uſe of M. during life, and then for the uſe of her iſe, 
M. marries without conſent, truſtees convey, huſband dics with. 
out iſſue ; M. has only a right for life, for the iſſue by any 
huſband would take by purchaſe, Champion v. Pickax, P. 173. 
1 Athyns 472] : 

[If a man deviſes his lands to A. for life, remainder to B. an 
C. and their heirs, to ſupport contingent remainders during 4. 
life, remainder to the heirs of the body of A.; A. takes an eſtate 


for life not merged by the deviſe to the heirs of his body, but by 


that deviſe an eſtate-tail in remainder veſts in A. Calſon v. Ci. 
fon, M. 1741. MH. 1743. P. 1744. 2 Athyns 246, 247, 230. 
tamen quære, for lord Hardwicke was not ſatisfied with the ops 
nion of the judges in this caſe. Per Lord Mansfield 2 Bur. 109, 
et vid. the caſe of Perrin v. Blake, 4 Bur. 2579. which is fink 
lar to this, and which was reverſed in the exchequer chamber, 
by fix judges and barons againſt two.“) 

[If a man deviſes his lands to truſtees and their heirs, on truſ, 
by rents, mortgage or ſale to pay his debts, and then deviſes them 
to truſtces for 500 years, to pay legacies and an annuity, and 
then to the ſormer truſtees and their heirs, in truſt for his nephey 
A. for life, without waſte, remainder to truſtees to preſerve com. 
tingent remainders, then to the uſe of the heirs of the body of 4, 
and for default to his nephew B. for life, without walle, te 
mainder to truſtees to preſerve contingent remainders, then to 
the uſe of the heirs of the body of B. with like remainders b 
other nephews, and A. dies without iflue ; this is not an ue 
executed, but a mere truſt in equity to B. and the whole fee be- 
ing deviſed to the truſtee, no legal fee can be limited upon it, ans 
B. can take no legal eſtate, and has not an eftate-tail, but 4 
equitable eſtate for life only. Bagſhaw v. Spencer, II. 16 C. 
MH. 1748. 2 Atkyns 570, 577. 

[If lands are ſettled to one for life, and after his death to tte 
Nie of his body, it is always an eſtate for life ; if to bim ans de 
heirs of his bedy, always an eſtate-tail, Meure v. Merry L. 177" 
2 Athyns 205. } TRY 


Bor 


N. 8.) What Words make an Eſtate Joint, or in Common. 


If a man deviſes land 10 A. and B. and their heirs, they are joint- 
nants by a will, as well as if it was by deed. Bend. pl. 145. 
de Efates. (K. I, Kc.) . 

So, if he deviſes 2 his tes davghters and their heirs, they 
are joint-tenants, and do not hold in parcenary. Dy: 350. b. 
rs. El. 431. 

; li he deviſes to three, and that the ſurvivers ſhall be heirs to 
u other, they are joint-tenants, Cv. El. 163. Ow. 25. Vide 
J Los. 19. : : 

It he deviſes 79 the next of his blord, all in the ſame degree in 
conſanguinity take jointly. Per 2 J. 2 Kol. 256. 
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If he deviſes 1% his daughters A. and B. for life, equally to 


b divided, remainder 1 the heirs of B. they are joint-tenants for 
lie. K. 6 An. Eq. Ca. 158.“ 

If he deviſes t tuo, equally to be divided, habendum to them 
and the ſurvivor, they are joint-tenants. Eg. Ca. 158.* Jade 
2 Ka. 90. J. 5.) | 

So, if a man deviſes land to A. in fee, and afterwards deviſes, 
br the ſame will, the ſame land to another in fee; they are joint- 
tenants. 3 Leo. 11. 2 Cro. 49. R. Nel. 210. Cro. El. g. 
Fide unte, (F. 2. 

90, if by the ſame will, he afterwards deviſes a third part of 
the ſame land to another in fee. 3 Les. 11, 

[If a man deviſes lands to his wite for life, then to his daughter 
4. and her children, on her body begotten or to be begotten by 
J. her huſband, and their heirs for ever; and A. has a child at 
the time of making the will, ſhe takes as joint-tenant. Oates v. 
Jackſin, M. 16 C. 2. Sr. 117.) 

If 4. deviſes lands to truſtees and their aſſigns, till B. and C. 
attain 21; to receive the rents and apply them to their mainte= 
nance, and then to B. and C. for their lives, without waſte, and 
tien to the uſe of the heirs of B. and C. as tenants in common, 
te truſtees take only a chattel- intereſt during the infancy, and B. 
and C. are joint-tenants for life. Tredd v. Downes, P. 1742, 
2 Athyns 304.) 

a man deviſes lands to truſtees, their heirs and aſſigns, in 
tult, to permit his ſiſters A. B. and C. and their aſſigns, to enjoy 
the premiſſes to their ſeparate uſe notwithſtanding their cover- 
tre; and as his ſaid Giters ſhall ſeverally die, gives the premiiles 
b their ſeveral heirs, with a proviſo, that the truſtees ſhall ſell 
Wat is neceſſary to pay his debts and legacies ; the ſiſters take as 
tenants in common. Sheppard v. Gibbens, M. 1742. 2 At- 
41 441%] 

but if a man deviſes lands 1 A. and B. and their theirs equally 
h le divided, they are tenants in common. Cont, till diviſiou 
rade. Dy. 25. a. in marg. R. 1 Leo. 258. R. Mo. 594. X. 
. 39. ö. R. cont. Cro. El. 330. Acc. 2 Rol. 89. J. 40. Vide 
Carcery, (3 V. 4.) —Ef/tates, (K. 8.) 
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DEVISE 


UIf A. deviſes his lands to truſtees, to ſell and pay debts, dle 
reſidue to go and be equally divided among his three your cr 
children, and the ſurvivor of them, and their heirs for ever, by 
take as tenants in common; * equally to be divided,” now bein 
allowed to make tenancy in common in wills, though not for. 
merly, nor to this day in grants. Stones v. Heartly, N. 1748 
1 Vezey 165.) f 

It a man deviſes land to his wife for life, and after her death 
to A. B. C. D. and E. his ſons and daughters, and the ſurrivon 
and ſurvivor of them, and the executor of ſuch ſurvivor, ſhare 
and ſhare alike, as tenants in common, and not as Joint-tenants; 
it is a tenancy in common in fee, Reſe v. Hill, P. 6 G. Þ 
3 B. M. 1881.] 

[So if a woman deviſes a houſe to her huſband for liſe, to her 
brother for life, to the children of her couſins A. and B. or ſuch 
of them as ſhall be then living, ſhare and ſhare alike, and if the 
brother is not living at the hutband's death, that then the houſe he 
divided amongſt the children as aforeſaid; it is a tenancy in com. 
mon to the children, and not for life only. Oates v. Brad, 
P. 6 G. 3. 3 B. M. 1895.) 

Or, to A. and B. equally, without more. Dub. Dy. 25. 4. 
Semb. Dy. 25. a. in marg. Per Poph. cont, Cru. El. 696, R. 
cont. 2 Aud. 17. 

So, if a deviſe be to A. and B. and the heirs of either of their la 
dies, they are tenants in common. Semb. Dy. 25. d. in marg, 

Or, heirs of every of their bodies, Dy. 326. a. | 

Or, 7% A. and B. and if either dies, his heir ſhall inherit, 
1 Leo. 258. 

Or, to three and their heirs reſpectively. 3 Lev. 373. 

So, a deviſe to 749 equally, and the heirs of their b:dies, R. 
Cro. El. 443, 696. 

Or, to teuo and their heirs equally. Cro. EI. 444, 696. 

So, to two equally and their heirs, R. Cro. El. 443, 69;, 
Mo. 558. 2 Rol. 89. I. 37. 4 

So, to tavo and their heirs part and part like, Cro. El. 444, 696 
R. Cro. Car. 75. 

80, on a deviſe of reſidue of perſonal eſtate to J. W. and his 
heirs male equally to be divided among them; J. V. takes the whole 
for liſe, and then his ſons equaily. Ainbler 562.* 

So, to A. and B. children of his deceaſed daughter, and Ji ſur 
eiving daughter, by equal parts, viz. a moiety te the children, 
moiety to the ſur viuing daughter, ; A. and B. are tenants in common 
of their moiety. KR. 3 Med. 210, : 

So, 7% i409 and the heirs of their bodies equally to be di vided, Per 
2 J. Dal. 77. 

To his tuo ferrr, tn be equally divided; they are tenants in com- 
mon for life. K. 1 Bul. 112, 

To his two daughters, habendum to them in common, Dal. 77. 

To three d:righters in tail, and that every of them bc the other's leit 
in equal Portions, R. 1 And, 194. 1 Bul. 113. \ 

A man 


* 1 * 
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A man deviſes his lands to truſtees and their heirs, in truſt 
tat the profits fhould be equally divided between his wife and 
ighter during the life of the wife, and after her deceaſe, to the 
ue of his daughter and the heirs of her body with remainders 
over; the wife and the daughter are tenants in common during 
the life of the wife, and the eſtate of the daughter dying I. Hie 
the wiſe is an eſtate prir autre vie, and during the wite's life ihall 
"0 tothe adminiſtrator of the daughter, by the ſtatute of frauds, 
which takes away occupancy. 1 P. V. 34.* 

Tz tas and the ſurvivor and his heirs, equally to be divided; they 
-re joint-tenants for life, the inheritance in common. X. £4, 
Ca. 160.* 

T1 three ſons and their heirs, and that the lands be equally to my 
ſud three fons 3 they are tenants in common. KR, 2 Kgl. 89. 


Te, it a man deviſes t» A. and B. equally to be divided, and 15 
the ſurvivor 3 they are joint-tenants, and not in common; for the 
intent is expreſs, that the ſurvivor ſhall have it, . 1 Vu. 227. 
2 Ril. 90. 4 10. 

But, to A. and B. and their heirs, and to the ſurvivor of them to 
be equally divided, makes an eſtate in common. R. per 2% 
Powell, cant. 3 Lev. 373. 1 Sal. 226, 7. | 

Yet, th A. and B. equally to be divided, and to the ſurvivor and 
the heirs of the body of the ſurvivor, makes a jq;it eſtate, . 
Ki. 211. 

A deviſe of the reſidue of a perſonal eſtate to three is a joint 
deviſe, and ſhall ſurvive. 2 P. V. 347. Jide etiam 2 P. N. 529. 
T3, 106.” 


(N. 9.) What Words make a Condition in a Will. 


Many words make a condition in a will, which will not make 
a condition in a deed. Co. I.. 236. b. F ide Conditicn, (A. 4.) 

And, if the remedy would be otherwiſe defeated, it {hall be 
taken for a condition: as, if a man having two daughters, and no 
on, deviſes to one, paying fo much te ber fer; it will be a con- 
dition, and the other daughter ſhall enter for the condition 
broken: for otherwiſe ſhe will be without remedy, R. 1 R. 410. 
50. R. 1 Lev. 174» 

80, in all caſes where there are words of condition, it ſhall be 
conſtrued az a condition, if the remedy is not thereby defeated : 
, a deviſe to the ſecond ſon, hn condition that he pays 
/ much ts the daughters, R. 2 Cro. 56. R. Cart. 225. 

9, if a deviſe be to A. for life, remainder to B. a condition 
may be annexcd to the eſtate for life, and ſhall not be deſcated 
by the remainder over. R. Dy. 127. 4. 

And if the heir enters ſor the condition broken, the remainder 
15 not thereby deitroyed. Dy. 127. 6. 

So, If a deviſe be won condition to pay 5 I. per ann. 16 B. and f 
be as na pay, B. may diffrain; it thall be a condition, tho? 
r diſtreſs is added. Bend. pl. 281. Dy. 348. Vide pat, (N. 10.) 

F 4 
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(N. 10.) What not. 


But where the intent does not appear to be to make a cond. 
tion, words, which otherwiſe make a condition, ſhall not he 
conſtrued as a condition: as, if a man deviſes land to B. paying a 
rent „ 61, per ann. to A. and if it be in arrear, that A, ſoall 
dijirain; the clauſe of diſtreſs ſhews that the word, paying, was 
not intended for a condition. Dub. 8 Fac. 1 Rel. 411. J. f. 
Lane 56. Vide ante, (N. 9g.) | 

It he deviſes rent out of land to his younger ſon, for bis educe. 
tion in literature; it docs not make a condition, but he ſhall hays 
the rent tho? he be not educated in literature. 2 Lev. 154. 

If he deviſes land to the leſſce of the ſame land, for a longer 
term, under the covenants of the f:rmer leaſe; thoſe words do not 
make a condition, tho' the covenants of the former leaſe deter. 
mine with the leaſe. R. 2 Leo. 33. 1 And. 179. Peopb, 8. 
Cro. El. 288. . 

Zo, if he deviſes land to others, upon truff, &c. it ſhall not 
be a condition, when he repoſes a truſt in the deviſee. R. Cr, 
El. 288. Mo. 594. Poph. 8. Bend. pl. 287. 

50, if he devites to his wife paying 30 J. 7o A. and that ſie 
ral give band for payment; for the bond was not neceſſary, 
if this was intended as a condition. R. 1 And. 50. 

So, if he deviſes to A. and gives legacies to be paid out of it; 
it is only a truſt, R. 2 Lev. 249. 

So, if by conſtruing the words as a condition the remedy wil 
be defeated, they ſhall not be taken as a condition, but as a li 


nta n; as, if land of the nature of boroygh Engliſh be deviſed 


to ac cldeſt ton paying 40 5s. to his other children : it ſhall be 
taken as.a limitation, and the other children may enter for non- 
payment: whereas if it ſhould be a condition, the eldeſt fon 
himſelf, who was heir, would take advantage of it. R. Ci. 
El. 205. 3 Co. 21. 4. 10 Co. 41. a, K. 2 Cro. 591. 

So, if a man deviſes land to an elder ſon, pen conditicn that be 
pay to two younger fons, Sc. and that they for non-payment ſhall 
enter. R. 1 Rol. 411. J. 28, Cro. El. 833, 920, Mo. 044 
Noy. 51. | 

So, if he deviſes to a younger fon, paying ſo much to his dung. 
ters, and if the younger ſon dies before full age, ts the eldeſt fon, pajings 
Sc. and if he does nat pay, to the daughters; this ſhall be a li- 
mitation. R. 1 Rol. 411. J. go. Cro. El. 376. Ow, 112, 
Coulb. 154. 

So, if a deviſc be to A. and B. and their heirs, provided that if 
either of them dies, the ſurviver Hall ſell for payment of legacies it 
hall be a direction, Ec. and not a condition, for then the whole 
would be defeated, R. Cart. 3. ö 

So, if a deviſe be to A. for life, or in tail, provided that if A. 
marries without conſent, & c. it ſhall remain to B. it ſhall not be a 
condition, but a conditional limitation, upon which B. may enter 
if A. marries, c. Rs 2 Lev. 21. Kay. 236. 1 Aled. 86. 
1 Vent. 202, 203. 

f do, 


VSI 


go, in all caſes where a remainder is limited to another upon a 
breach, or failure of a condition. Per Periam, 1 Lev. 283, K. 
11. 38. Ow. 8, 55. 1 Rel. 411. J. 30, F. 


As, if a deviſe be to A. his heir, and other land to B. and if 


A. moleft B. the deviſe to him ſhall be void, and B. ſhall enter; 
it ſhall be a limitation, and not a condition. R. 2 Mad. 7. 

80, if a deviſe be to a woman, provided that foe marries and 
has iſſue by one of the name of 9. and for default, to B. tho' the wo- 
man takes an eſtate tail, it ſhall be conditional limitation to B. if 
the woman dies not having Tue by S. R. Sal. 570. 

But a deviſe for life, or in tail, upon an expreſs condition, re- 
mainder over to another, {hall be taken as a condition, tho" by 
entry for the condition broken, the remainder will be deſtroyed : 
23, a deviſe to A. in tail upon condition that he do not alien, and far 
&:fault of iſſue, remainder to B. in fee, Per 2 J. 1 Rol. 412. |. 7. 

If a deviſe be to a woman of a rent-charge for life, and if ſbe 
marries, that his executor pay her 100 J. and the rent ſpall ceaſe, and 
return to the executor ; it thall not ceaſe till the 100 J. be paid. 
Per 2 J. 1 Mod. 273. 

[If a man poſſeſſed of leaſehold deviſes to his wife for life, then 
to ſuch child as ſhe is enſent with, and its heirs for ever, if it 
dies before 21 without iſſue, the reverſion one-third to wife and 
her heirs, one-third to ſiſter E. and her heirs, and one-tiird to 
liter J. and her heirs; and makes wife exccutrix, and dies, 
wiſe not being enfrent, the deviſe over in thirds is good, Andrews 
v. Fulbum, T. 11 C. 2. Str. 1092. Andr. 253.] 

[50 with regard to fee-fimple lands. Gwuliver . Wicket, 17, 
10 G. 2. in B. R. Sed contra in C. B. per Millu C. J. and 
Parier J. Str. logz.] 

80, if a man deviſe to his ſz of whom he ſuppoſed his wiſe 
to be enfient at the time of making his will, «when he foould attain 
bis oge of 21 years; but if it ſhould happen to be a daughter, then 
one moiely to his wife, and the other to his 2 daughters {there 
being one daughter alive at that time) when they thould attain 
their ages of 21; if either of the daughters ſhould die before 
that time, her ſhare to the ſurvivor, if both ſhould die before that 
time their moiety to the wife in fee; if ſhe ſhould die, her ſhare 
to the daughters; this is a limitation of the eſtate, not a con- 
dition; and if the teſtator die, his wife not being enſent at the 
ume of the will, or at his death, and the daughter die under 
age and without iſſue, the wife ſhall take the whole eſtate. 
Cup, 40. * 


As to a deviſe for payment of debts, and legacies. Vids 
Chancery, (3 * 3. &c.) 
As to a deviſe of lands to be ſold. Jide Chancery, (3 A. 6, 7.) 


(N. 11.) Condition, how expounded. 


The words of a condition ſhall be expounded ſtrictiy: as, if a 


viſe be to A. B. and other children ſcverally in tail, provided 
that 
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erat if any child dies within age and before marriage, hi; fort ſhall 
£9 to. the ſurvivors; if A. dies before marriage, and afterward; B 
dies before marriage; tho his part which accrued by the wilt 
ſurvives, yet that part which he had by the death of A. does 
go to the ſurviving children. R. 2 Ver. 388. M 
[I give to my grandſon, his heirs and aſſigns, but in cafe he 
dies before 21, or marriage, and without iſſue, then to B. 
ſhall be expounded, 4 in cafe he dies before 21 unmarried, an 
« without iſſue;“ and attaining 21 is a performance of the con- 
dition, eſpecially as it is not a condition precedent, Barker 
Suretees, H. 16 G. 2. Str. 1175.] ide 1 Term Rep, 346. 
If one deviſe lands to his wife for life, and after her death tg 
his ſon in fee, on condition to pay his daughter 1000 J. within 2 
year after the death of J. S. with a proviſo that, if the money be 
not paid, the daughter may enter and receive the profits till pay. 
ment; J. S. dies living the wiſe ; the daughter ſhall have the 
1000 J. during the life of the mother, and in default of payment, 
equity will decree a ſale of the reverſion. 1 P. W. 478.5 
*Under a deviſe to a wife for life, provided fbe remain a widzy: 
but in caſe ſhe marry a ſecond huſband, then to J. S. when be 
fall attain his age of 23 years; the wife has an abſolute eſtate till 
J. S. be 23, tho' ſhe marry before. 1 Term Rep. 389.9 


(N. 12.) What Words make an Eſtate by Implication. 


So by a will a man may have an eſtate by implication, where 
ſuch implication is neceſſary: as, if a man deviſes a houſe to his 
fon and heir after the death of his avife ;, the wife, by implication, 
ſhall have it for her life; for his heir cannot take till her death, 
Jau. 262, 3» K. per all the F. 15 H. 7. 17. b. R. Ms. 852, 3. 

Se, if he deviſes to A. his fon for life, and after the death f A, 
and his ⁊ꝛbiſe, to the next heir of A. the wife of A. takes for liſe. 
R. 1 Leo. 257. 

So, if he deviſes to all his ſons except A. and if all his fons di 
without iſue 1 B. without faying, except A. he ſhall take in tal 
before B. {hall have it in remainder. Dal. 4. 

If a deviſe be to A. till his daughter and heir attains 16, and 
if the daughter dies, B. all have it; the daughter takes by impli- 
cation for life. 3 Lev 55 | 

So, if he has two daughters his coheirs, and deviſes to one 
eſter the death of his vic; the wife takes by implication for lie, 
R. 2 Ver. 723. 

So, where the implication is neceſſary, the deviſee may take, 
tho? he takes another thing or land by expreſs words in the fame 
will: as, if a man deviſes gosds ts his avife, and aſter the death gf 
his wife deviſes his houſe to his heir. Yau. 263. 

230, if a man deviſe lands, © which he has before given to A.” 
over to B. on a certain event happening, tho' in ſact he had not 
before given theſe lands to A. this is a deviſe to 4. by impli- 


cation. Ambler 661.“ 4 
#50, 


Da YV © #6 


280, if a man poſſeſſed of a leaſehold eſtate for lives, deviſe it 
to his daughter Mary, after the death of his daughter Betty, the 


next ceſtuy que vie, this is a deviſe to Betty by implication. 2 Bl. 


Rep. 692% PIT 
#So, if a deviſe be to receive rents and profits during the lives 


of the teſtator's four daughters and the ſurvivor, and to pay the 
' fame to ſuch ſurvivor, and the children of ſuch as die; remainder 
to the children (aſter ſale) in equal portions ; the four daugh- 
ters during their lives, are intitled to the annual rents and pro- 
fits. 2 Bl. Rep. 1014.“ 

[If a man deviſes to truſtees, to convey to his ſon A. at 23 for 
life, with power to truſtees to ſettle a jointure, and in ſtrict ſet- 
tlement on the iſſue of the marriage; but if A. dies without iſſue 
of his bady, then to B. the latter words give A. an eſtate tail by 
implication. Allauſen v. Clitherow, T. 1747. 1 Vezey 24.] 

If A deviſes to B. for life, and no langer; he taking the name 
of A. and living at his houſe, and after his death to such has he 
ſhall have taking the name of AH. and for default of ſuch iſſue to 
C. his heir at law; and after diſpoſing of the next turn of ſome 
preſentations, gives the PERPETUITY of them to B. in the ſane 
manner as his eſtate z B. muſt by neceſſary implication, to effec- 
tuate the manifeſt general intent of A. be conſtrued to take an 
eſtate in tail male, he and the heirs of his body taking the name of 
J. notwithſtanding the expreſs eſtate deviſed to B. for his life, 
and no longer. Robinſon v. Rcbinſon. Per B. R. unanimoully, 
M. 30 G. 2. confirmed in chancery by lords commiſſioners, 
H. 1757; and affirmed by the lords, on the unanimous opinion 
of all the judges. H. 1758. 2 Vezey 225. 1 B. M. 38.] 

If A. by voluntary deed veſts a term in truſtees, to pay the pro- 
ts to B. his daughter for life, and immediately after her death to 
the heirs of her body, and for default of ſuch iſſue to C. her exc- 
cutors, &c. z B. dies, having had a child which died in her life- 
tine, the whole veſted in B. did it not, it veſts in her child, and 
does not go over to C. by the laſt limitation. T heebridge v. Kits 
lurne, H. 1750. 2 Vezey 233. 

(It a man ſeiſed in fee leaves legacies for life, and in fee, di- 
recting them to be paid yearly and every year, by his truſtee 
and executor ; leaves a ſum for repairs of the farm, a ſum to 
build 2 tomb, and he and his heirs always to fee it kept in order; 
and directs a bed to be left in a cloſet, that his truſtee might come 
over and lodge there when he picaſed, without moleſtation, and 
appoints him ſole executor and truſtee, he paying all debts, Sc.; 
he takes a fee by implication. Oates v. Cote, P. 5 C. 3. 3 B. 
M. 1684.] ide a fimilar caſe. 2 BY. Rep. 1041.* 

elf a deviſe be to the heirs male of J. S. (who are only to en- 
joy it for their lives, of which none of them are to be tenants any 
longer, nor ſhall it be in any of their powers to ſell or diſpoſe of 
the ſame), and'afterwards in a ſchedule annexed this eſtate be re- 
cited to b given to J. S. this ſhews the intent of the teſtator 
to give him an eſtate for life; which the law will unite to the 
eltate given to his heirs male, and conſtrue him to be tenant in 
tal, 2 Bl, Rep. 698. * 
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(N. 13.) What not. 


But lands do not paſs in a will by a poſſible and conſtructire 
implication, for'the heir ſhall not be diſinherited, but by a neceſ. 
ſary implication : as, if a man deviſes hat. A, ſhall have his land; 
after the death of his fon and daughter without iſſue ; the daughter 
does not take an eſtate by implication. R. per 3 J. Yau. 250, 
261, 262, Cc. Vide poſt, (N. 22.) : 

50, a deviſe to his fon A. of Sefelds, and alſo I will that my 
bargains from N. my fon A. ſhall enjcy, and his heirs for ever, and fir 
wart of heirs of his body, to remain to my heir; A. ſhall not have 
an eſtate tail in S Heldt by implication. Jau. 262. Cre. Car, 268, 

If A. leaſes part of his land to a ſtranger, and deviſes % þi; 
evife his land in the occupation of the leſſee, and after the deceaſe of his 
wife, wills that it, with all the reft of his lands, ſhall remain to his 
younger ſor; the wife does not take the land, not leafed, for life, 
Pau. 266. Mo. 123. 

Or, deviſes one acre to his wife for /ife, and the other acre, 
after the death of his avife, to a ſtranger. R. 2 Leo. 226, 

If A. has loo acres named Facks, and let a houſe and 40 
acres to B. and afterwards deviſes the houſe and all lands called 
Jacks in the tenure of B. to his wife, and all his houſe and all «ther 
lands named Jacks to B. after the death of his avife ; ſhe ſhall not 
have the reſidue of Jacks for her life. R. 2 Les. 226. Vid 
ante, (N. 3.) | 

If a man deviſes to A. for liſe, and afterwards that the land 

Hall return, after the death of him and his wife, to B. and the heirs 
of his body, who was not heir to the deviſor: the wife takes no- 
thing, but his heir ſhall have it during the life of the wife. 
R. 2 Fan. 98. 2 Lev. 207. 

So, if a term be deviſcd 10 Fit ſen after the death of his wife; 
it {hall not be a deviſe to the wife, but goes to the executors in 
the mean time. Per 3 FJ. 2 Cre. 75. 

So, if deviſed 2 his executor after the death of his avife ; for the 
executor ſhall have it in the mean time as executor, tho' not as 
legatory. Per Poph. Nel. cont. 2 Cro. 75. 

If he deviſes underwood, as a provition for younger children, 
for 23 years after the death of his wife z the heir ſhall have it du- 
ring the life of the wife. R. 1 Ver. 22. 

If a man, having no ſon but two daughters, deviſes part of his 
lands to his wife for life; and by another part of his will, deviſes 
all his lands, er the death of his wife, to one daughter and the 
heirs of her body; the wife does not take an eſtate by impiicat!- 
on in the lands not limited to her for life: ſor the words, fer lle 
death of the wife, are ſatisfied by the limitation of the jointure- 
lands after the death of the wife. R. Eg. 115. Pr. Cb. 43% 
4 2. 

80, if A. has two daughters by different wenters, and deviſes 1 
moiety of his land to his wife for ſeven years, and that the eldeit 


. * bat KP 4 
daughter ſhall enter into the other motety at ker marriage, 92 7 
his 
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his wife be enſeint with a fon, that the fon ſhall have the 
land, if enſeint with a daughter, that ſhe ſhall have her 
ire with his two daughters; the wife is not enſeint; ſhe 
enters into a moiety, and within the ſeven years the eldeſt 
daughter marries and enters into the other moiety, and 
within the ſeven years the youngeſt daughter dies without iſſue ; 
the eldeft daughter ſhall have only a moiety and not three parts, 
for the heir of the whole blood ſhall have the other moiety. 
i And. 47. Dy. 342. 4. Vide poſt, (N. 22.) 

8o an eſtate does not paſs in a will by implication, when 
by ſuch conſtruction his eſtate expreſsly given would be de- 
ſtroyed. 1 Sal. 226. Vide ante, (N. 6.) ; 

So, no one ſhall be tenant in tail by implication, when a de- 
viſe is made to him expreſsly only for life. 2 Yer. 451. Eg. 
Ca. 128. ide cont, (N. 12.)* 

If 4. ſeiſed of the reverſion in fee of lands ſettled on his fon 
B's marriage, deviſes them on failure of ifſue of B. and for 
want of heirs-male of his own body, to his daughter F. and the 
heirs of her body; it does not give an eſtate-tail by implication 
to B. Lady Laneſborough v. Fox, Per the judges in parliament, 
P. 6 Gen. 2. C. T. T. 262.] 

If a man gives lands to his daughter for life, and ſays, i Ge 
departs this life without iſſue of her body living at her death, then to 
truſtees till A. attains 21, then to A. after he ſhall attain 21, with 
limitations over; the daughter ſurviving and having iffue, has not 
an eſtate-tail by implication. Lethieullier v. Tracy, P. 1754. 
3 Athyns 784, 793] 

[If A. deviſes the reſidue of real and perſonal to B. for liſe, if 
ſhe leaves children at her death, all to them, if the dies without 


ifue, to a charity; B. does not take an eſtate - tail by implication, 


but on her death without iſſue living, the real goes to the heir at 
hw, and the perſonal to che charity. Vaughan v. Farrer, H. 1750. 
2 Vezey 182. | 

(If a man gives the uſe and occupation of a houſe and fictds, 
with the furniture, to his daughter for life, makes the furniture 
heir-looms, then gives the houſe to her generally for life, without 
impeachment, &c, and after her death, the premiſſes with all 
other real eſtate to A; the two firſt clauſes are co-extenſive, and 
ſhe has only the uſe and occupation, but has no eſtate by impli- 
cation in the houſe, &c. nor in the reſt of the real eſtate. Bean 
v. Cornforth, P. 1751. 2 Vezey 277.) 

(If A. deviſes lands to B. in tail-male then to C. in tail-male, 
Sc. © On condition that whenever the land ſhall come to any 
of the perſons, the perſons to whom the ſame from time 
* to time ſhall come ſhall then change their ſirnames and take 
* upon them and their heirs the ſirname of A. only, and not 
* otherwiſe,” (But no deviſe over, tho' in another provifo 
there is.) This is not a limitation by implication, nor a condi- 
dition precedent, but ſubſequent and is barred by recovery. Gul- 


lver v. Abby, 7 G. 3. 4 B. A. 1929.] 
4 
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(N. 14.) What Words make Croſs-Remainders, 


If a man deviſes lands to divers perſons and the heirs of their hadi 
and if they all die without iſſue of them, or any of them, remainder 
to A. They all have crofs-remainders in the part of each, fh 
that A ſhall take nothing in remainder till each is dead withou 
iſſue. R. Dy. 303. ö. Aim, Hab. 33. 

So, if he deviſes Blackacre to B. and his heirs, and J/hiteacr: tn 
A. and his heirs, and that the ſurvivor fhall be heir to the he; 
if either of them dies without iſſue; B. and A. have croſs-remainder; 
upon the death of the one or the other without iſſue. R 
2 Cro. 695. 

So, if a deviſe be 720 A. B. and C. and if any of them dies loft 
the others, the others ſhall be heirs to him, equally to be divided, on 
if all die without ifſue, to D. &c. each has an efſtate-tail, R, 
2 Cro. 448. 3 Les. 19. 

So, if deviſe be 1% his #av9 daughters and their heirs, and if thy 
die without iſſue, all the ſame lands to B; they are croſs-remainders 
to the daughters; for the intent appears, that B. ſhall not take til 
both die without iſſue, and then the whole land. K. Rey. 252, 
2 Jon. 172. Pol. 425, 434. Skin. 18. 

80, if a man deviſe to his two brothers and his ſiſter, and the 
heirs of their bodies, and for avant ꝙ ſuch iſſue, to his own rig!t 
heirs ; © for want of ſuch ifſue,” ſhall be conſtrued for want 
of iſſue of all of them, and they ſhall take croſs remainder, 
Cowp. 797.“ 

[If a man deviſes ko truſtees, as ſoon as his three daughter 
attain their reſpedive ages of 21 to convey to them and the heirs 
of their bodies, and their heirs, as joint tenants ; the eſtate fill 
be conveyed to each at 21 reſpectively, with croſs-remainders to 


the three daughters. Marriat v. Townly, T. 1748. 1 V. 
zey 102.1 


(N. 15.) What not. 


But where each takes an expreſs and ſeveral eſtate by the 
deviſe, there ſhall not be croſs-remainders by implication : as, if 
a deviſe be of a houſe to A. and his heirs, another to B. and lis 
heirs, another to C. and his heirs, and if they all die wvithout iu, 
the houſe's ſhall remain to D. If A. dies without iſſue, his houle 
ſhall go immediately to D. and there ſhall be no croſs-remaindr 
to the ſurvivors. N. per 3 F. Lee dub. 2 Cro. 65 6. 

[If A. deviſes lands to his wife for life, then to his fon 
and daughter J. and M. to be equally divided between them, 
and the ſeveral and reſpective iſſues of their bodies, and for want 
of ſuch ifſae, to his wife in fee; this does not create a croſs-re- 
mainder which is never favoured, and can only be raifed by an 
implication abſolutely neceflary, which is not here, the words 
ſeteral and reſpective effectually disjoining the title. Dawvenyort V« 
Oldis, T. 1738. 1 Athyns 5 79. | 

| [Croſs 


r 
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roſs- remainders have never been adjudged to ariſe merely 
upon theſe words, in default of ſuch iſſue. Ibid. } 

80, if a man deviſes to A. and B. for their lives, remainder to 
their two ſons and their heirs equally, and each to be heir to the 
aber; and if both die without iſſue, remainder to D. If either dies 
without iſſue, his part ſhall go to D. R. cont. 4 Leo. 14. X. 
ace, 2 Rol. 416. J. 25. but it wwas denied, Ray. 455. & Pol. 434. 

If a man deviſes to his grandſon A. and his grandaughter B. 
equally to be divided, and to the heirs of their reſpective bedies, and for 
default of fuch iſſue to his grandaughter C. in fee, There are 
no croſs-remainders, but C. ſhall take on the death of either. 
Camber v. Hill, P. 7 G. 2. Str. 969. Williams v. Browne, 
M. 8 G. 2. Str. 996.] 

If he deviſes to A. his eldeſt daughter and her heirs a houſe, 
another to B. his youngeſt daughter and her heirs, and if ſor dies 
before ſixteen, living A. her houſe ſhall be to A. and if A. dies with- 
aut iſſue, living B. her houſe fall be to B. and if bath die, having 19 
iſſue, all the houſes ſball be to others ;, if B. dies after 16 without 
idue, A. ſhall not have it, for they are not croſs-remainders. X. 
per 3 J. Dy. 330. be (Vide 2 Fon. 173.) N 

[If a deviſe be to his t2v9 daughters and their iſſue, and for default 
ef juch iſue to B. they are not croſs-remainders to the iſſues ; for 
they have a joint-eltate for life, with ſeveral inheritances ; and 
upon death, tho' the one has iſſue, the part of the other ſhall go 
to B. R. 2 Ver. 545, 6. 


So, where deviſes are made to three or more, there never ſha! 


be croſs-remainders to the ſurvivors, without expreſs words, for 
the confuſion and uncertainty, Per Dad. 2 Cre. 656. Aim. 
Pal. 434. Skin. 20. : 

As, if a deviſe be to three ſons ſeverally in tail, and if any one 
dier without iſſue, the ſurvivors Hall be each athers heir, Dub. 
dav. 92. 

[If a man deviſes lands to his grandaughters Catherine and Eli- 
zabeth, to be equally divided between them, and the heirs of their 
bodies reſpeCtively, and for default of ſuch iſſue to his gran- 
daughter An; and E/iz2beth dies without iſſue, her moiety goes 
to Ain. Comber v. Hill, P. 7 G. 2. B. R. H. 22.] 

[Where a man, after ſeveral deviſes, gives the remainder 10 his 
Fur. ſſlers, and a niece for their lives, ſhare and ſhare olite, as tenants 
in common, remainder to their ſons tuccellively in tail, remainder 
to their daughters in tail; reverſion to his own right Heis; the Hur 
ſiſters and the niece take ſeveral eſtates for life, with fra re- 
mainders to their ſons and daughters: there are no , remain- 


ders. Cowp. 777+] 


(N. 16.) What Words make an Executory Deviſe. 


lf a deviſe be to A. upon a contingency or condition precedent, 
J takes nothing, but by way of executory deviſe when the con- 
ungency, Ce. happens; for in the mean time he has only a pptii- 
oily: as, if a man deviſes 2 bi; ſon in fee, and if he dies in the 
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feent with, and its heirs, provided if it die before 21 without 
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life of A. then to A. A. ſhall take when the fon dies (if it be 
his life-time) by executory deviſe, R. 2 Cro. 590. L 

*So, if a deviſe be to A. for ever, that is, if he ſhall have 
ſon or ſons, who ſhall attain 21, but if A. ſhall die, without 10 
or ſons to inherit, that the fon of B. ſhall inherit; this is 3 ſee 
in A. with an executory deviſe to the fon of B. who ſhall tuke i 
A. die without iſſue, or if the iſſue die before 21, 1 Brew, 
Ch. Rep. 147.“ 

*So, if a deviſe be to the ſecond ſon (then unborn) of A 
and after his deceaſe, or acceſſion to his paternal eſtate, then t 
bis ſecond fon, and his heirs male with remainders over; ſuc 
ſecond fon of A. B. when born, will take an eſtate in tail ma} 
by way of exccutory deviſe, determinable on the acceſſion of the 
family eſtate, and in the mean time the lands deſcend to the heir 
of the teſtator. 2 Bl. Rep. 1159.“ | 

[If a man deviſes to truſtees and their heirs, to the uſe of trif. 
tees for 500 years, to raiſe fortunes and pay debts, and after de. 
termination of that eſtate to the firſt and other ſons of A. his 
eldeſt ſon in tail male, remainder to B. his ſecond fon (in being] 
in tail- male, and remainders over; and at deviſor's death A, has 
no ſon, but has one afterwards, ſuch ſon ſhall take by way of 
executory deviſe. Gore v. Gore, M. 7 G. 2. B. R. On: 
caſe from chancery; and decree in conſequence, per Talbat C. 
Str. 958.] 

[If a man deviſes to truſtees and their heirs, to the uſe of them 
and their heirs, in truſt for A. {the eldeſt ſon of J. teſtater: 
heir at law) for lite, remainder to his firſt and other ſons in tai 
male, and for want of ſuch iſſue, if B. has any other ſons, to 
them, in like manner, and for want of ſuch iſſue to the daugh- 
ters of B. in like manner, and for want of ſuch iſſue to the fir? 
and other ſons of C. in like manner, and then to teſtator's right 
heirs; A. dies in teſtator's life, teſtator dies, B. has no other fon, 
nor is any remainder-man i M except a ſon of C. this ſhall enure 
as an executory deviſe to any ſon B. may hereafter have, Hy- 
bins v. Hopkins, M. 8 G. 2. C. T. T. 44.] 

A devile 2 the eldeſt fon and his heirs, and if he diet not pay fith 
and ſuch legacies, to the legatees and their heirs; it takes effect as b 
them as an executory deviſe, for his heir does not take by e 
deviſe. R. Cro. El. 920. Vau. 271. : 

So, if a deviſe be to A. to commence at a time after the te 
tator's death, and there is no deviſe to any one, fo that it de- 


ſcends to the heir in the mean time this takes effect as an et 
ecutory deviſe; for it cannot be a remainder, there being no pate 


ticular eſtate on which it depends. Yau. 269. 

As, if a deviſe be to an infant en ventre fa mere: for till the 
birth, the deviſe does not take effect. 2 Mod. 9. 1 Sol. 229. 
[Acc. per Talbot C. in conformity to the opinion of all the jucgs 
of B. R. Stephens v. Stephens, M. 10 G. 2. C. T. 7. 23%, 
Vide ante, (I.) f 

[If A. deviſes to his wiſe for life, then to the child the 15 c. 


nue, 


. 
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"Jae, then to 4. B. and C. and the wife is not with child; it is 
in executory deviſe, and A. B. and C. take on the death of the 
wife, Gulliver v. Wicket, M. 19 C. 2. 1 Will. 105.) 

80 a deviſe, to the daughter of B. who ſhall marry a Norton 
within 15 years, is good, by way of executory deviſe, R. 

83. 
. deviſe from Michaelmat for 15 years, remainder to A. 
and Kis heirs ; if the deviſor dies before ichaelmas, the remain- 
der will be good, for it deſcends to the heir in the mean time. 
R. Ov. El. 878. Noy. 43. : 

A. deviſes lands to B. for go years if he ſo long live, then to 
the heirs of the body of B. in default, to C. for 90 years if he 
{o lofig live, to commence from the death of B. without iſſue, 
then to D. for life and then to his firſt and other ſons. Teſta- 
tors intent is to give an eſtate- tail to ſuch perſon as ſhall be heir 
of the body of B. to him and the heirs of the body of B. which 
may take effect as an executory deviſe, And the freehold de- 
ſcends (in the mean time) to the teſtator's heir at law. Harris 


7. Barnes, H. 8 G. 3. 4 B. M. 2157.] 


(If A. deviſes land to his wife for three years, to his ſon for 


99 years if he ſo long live, to him for other 99 years if his wife 
{o long live, to the heirs of his ſon's body, and the heirs of their 
bodies, remainder over in fee; it is a good executory deviſe to 
the heirs of the ſon's body. Doe v. Carleton, T. 21 & 22 G. 2. 
1 Will. 225.] 

(If A. gives 5507. to his daughters, and then deviſes his lands 
to truſtees for 99 years, with power to raiſe a leſſer term on 
truſt, if his wife ſhall in four years pay the 5 50. to the truſtees 
for his daughter's benefit ; then. he gives his lands to his wife for 
life, then to his ſon and his heirs male and female, and for want 
of ſuch iſſue to him and his heirs for ever; this is a conditional 
limitation in the wife, taking place as an executory deviſe; the 
freehold deſcends to the ſon, till the four years elapſe, or the 
wife perform the condition, as part of the inheritance undiſpoſed 
of; and by the deviſe he has an eſtate-tail in the inheritance, ex- 
pectant on the determination of the 99 years term. Hayward v. 
killing fleet, M. 1737. 1 Athyns 422. 

So, a deviſe till A. attains the age of 21 years, and then to A. 
ond bis heirs, and if A. dies before, to the heirs of the body of B. as 
they ſhall attain their reſpectiue ages of 21 years; if A. dies in the 
life of B. yet the heir of B. if he be of full age, ſhall take at the 
death of B. by executory deviſe. Semb. 2 Mad. 291. 

So, if a deviſe be to commence within the compaſs of a life, 
it will be good: As, if huſband and wife ſeiſed of a. copyhold 
and to the heirs of the huſband ; he ſurrenders to the uſe of his 
Fill, and deviſes #9 the heirs of the body of his wife, if they attain 
the age of 14 years, remainder to 4. and the wife has iſſue by a 
ſecond huſband which attains the age of 14; the deviſe to him 
ſhall be good by way of executory deviſe. Per TWwi/d. and Keel- 
ng, emtra Morton and Mund. Rey. 163. 1 Lev. 135. 
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If A. and B. each having lands, ſettle them before their in- 
termarriage to A. for life, B. for life, to the children for ſuch 
eſtates, &c. as B. ſhall appoint, for want of appointment, to 
children equally, for want of ſuch iſſue to ſuch perſons and uſes 
as B. ſhall appoint, for want of ſuch appointment A. 's lands to 
his heirs, and B.'s lands to her heirs; . dies leaving one ſon 
B. by will appoints the whole to him, but if he dies without 
iſſue, and under 21, then to others, and he dies ſo under age 
and unmarried, this is a good executory deviſe, Throufteut y, 
Denny, P. 23 G. 2. 1 Will. 270.] 

A deviſe of ſuch land to A. the eldeſt ſon, ſuch to B. ang 
ſuch to C. and if any of them die his eſtate ſhall remain to the others, 
ſhall be a good executory deviſe ; and the part of the eldeſt is not 
merged by deſcent of the reverſion. R. 2 Lev. 202. 

So, if a deviſe be to commence within the compatls of a life or 
lives. 1 Sal. 229. 

Or, within 20, or 30 years. 1 Sal. 229. 

As, a deviſe to A. for 15 years, and afterwards to the firſt ſon 
of B. Ray. 83. If the teſtator ſhews, that he intends it in fu. 
turo, and not in præſenti. 1 Sal. 229. 

[An executory deviſe is too remote, if it exceeds a life or lives 
in being, and 21 years after, Goodman v. Goodright, M. 33 G. 2. 
2 B. M. 873.) 

[If it is too remote in its creation, the event cannot vary the 
conſtruction. Did. 

[An executory devife in fee, is like a contingent remainder, 
(tho? it is not a contingent remainder,) and is transferable to tha 
heir of the executory deviſee, who dies before the contingency 
happens. Gozdright v. Searle, P. 29 G. 2. 2 Will. 29.) 


(N. 17.) What not. 


But a deviſe does not operate as an executory deviſe but for 
neceſlity : and therefore where a man deviſes to A. for life, and 
if he dies without iſſue /zving at his death, to B. it ſhall be a con- 
tingent remainder to B. and not an executory deviſe, R. Ray. 
29. 1 Sid. 47. I Lev. 11. 

So if A. having a ſon and two daughters deviſes, if his fon 
dies without iſſue, his lands to deſcend to his daughters and their 
heirs, and if they die without ifſue, then to his nephew; and 
after other clauſes gives all his eſtate undiſpoſed of to his ſon; 
this is not an executory deviſe *to the nephew but a contingent 
remainder.* MWealthy v. Bofville, P. 9 G. 2. B. R. H. 258.) 

Or, deviſes to another upon a contingency, without any pre- 
vious eſtate to him; if there be a precedent eſtate for life to an- 
other, which is ſufficient to ſupport the contingent remainder, it 
ſhall never be conſtrued an executory deviſe, but a remainder, 
Per Hale, 2 Sand. 388. 

So, it ſhall not be an executory deviſe, where there is an ex- 
preſs deviſe of the fame land precedent, Per Wind, Ray. 104. 

; | il 
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there be a particular eſtate precedent. D. 4 Mod. 284. 

mn, 421. 

TY a deviſe be to A. for life without impeachment, and if he 
has iſſice male, to ſuch iſſue male and his heirs; if he has not, to B. 
ond his heirs; here being a freehold, the deviſe to the iſſue 
male ſhall not be executory, but a contingent remainder, R. 

Sal. 224. 

: So a deri by words de præſenti ſhall not be taken as an ex- 
ecutory deviſe : As, 1 give the inheritance to the heir of A. and 4. 
is living at the death of the teſtator. 1 Sal. 226, 

80, if a man deviſes to A. for years, and afterwards gives the 
inheritance to the heirs male of A. for it is a deviſe per verba de præ- 
ſenti, and limited as a remainder, R. 1 Sal. 226. 

Or, t A. 77 10 years, and then to the firſt fon of A. and the 
lrirs male of his body. R. 1 Sal. 229. 

8o an executory deviſe, after the death of any one without 
iſſue is void. 1 Lev. 136. Acc. 1 Sal. 229. Cont. per Vau. 


270. 

ho if A. be tenant in tail, the reverſion to B. in fee; a de- 
viſe by B. to another when A. dies without iſſue, is void. Semb, 
1 Sal. 233. 

If Cas by his will declares how his eſtate is ſettled, and 
then deviſes—® If my ſaid daughter fhould die before her mother, or 
« without heirs, and my ſaid wife ſhould marry again, and have an 
« heir male, I bequeath him all my right to that eftate;” it is not 
good as an executory deviſe, for the contingency is too remote z 
nor as a contingent remainder, for want of a particular eſtate ; 
and the ſon of the wife by her ſecond huſband takes nothing. 
Right v. Hammond, P. 7 G. Str. 427.] 

[lf 4. being very ſick, deviſes lands in fee to his brother B. 
and others t? his niece C. and then ſays, “I give all the reſt of 
« my lands to the child or children of which my wife is now 
pregnant, and their heirs for ever, and if they die without 
« iſſue under 2r, then to my brother B.;“ the wife bears a ſon 
who dies in A.'s life, without iſſue, and under 21; has another 
child, which alſo dies ſoon after in A.'s life; A. dies ſeiſed, 
without revoking or altering, leaving his wife enhſent of a daugh- 
ter, who lives; this ſhall not be conſtrued an executory deviſe to 
J. to diſinherit the daughter heir of the body of teſtator A. ex- 
ecutory deviſes being contrary to ſtrict rules of law, and only 
invented to carry into execution the manifeſt intention; and here 
ae wanting the words living at the time of the death of ſuch 
children,” which ſhall not be ſupplied. Semb. per tot. cur. on 
two arguments. Driver en Demiſe, Wc. v. Standring, P. 32 G. 2. 
2 Will. 88.1 | 

So, if the contingency upon which the executory deviſe is to 
commence becomes impoſſible, the deviſe will be void. R. 
2 Med. Ca. 347. 

(if a man deviſes lands to A. on condition he pays all his 
lebts, if not, to B. and A. dies in the teſtator's life-time, it is 
ot au executory deviſe to B. for the firſt deviſe is void by the 
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death of the firſt deviſee. Roe v. Flud, C. B. Paſch, 2 6, x 
Fort. 184.] | 
[Executory deviſes began ſoon after 29 H. 8. Hid.] 
[In queen Elizabeth's time. Marks v. Marks, Str. 1360, 


When a remainder ſhall be contingent, or veſted. Pide Eſta, 
(B. 16, 17.) ; 


(N. 18.) What Words give a preſent Eſtate, 


*If a deviſe be to A. for life, remainder to B. and A. die in 
the teſtator's life-time,” and then the teſtator die, B. ſhall tak: 
preſently. 2 P. W. 331.* 

*And if it be to A. and B. and A. die in the teſtator's life. 
time, B. ſhall take the whole. Id. ibid.“ 

If a man deviſes to A. until B. attains his age of 21 years, and 
then to B. and his heirs ;, B. has an eſtate in remainder veſted in 
him immediately by the deviſe; for A. had it for years till . 
ſhall attain lis full age, and therefore, if B. dies before his full 
age, his heir ſhall take. R. 2 Mad. 290. 1 Bl. Rep. 519. 

So, if a deviſe be 1% A. for 50 years if he lives fo long, and affe 
the term to the heirs male of the body of A. remainder to B. the limi. 


tation to the heirs males of the body of A. being void, the rc- 


mainder to B. veſts immediately. R. 1 Sal. 226. 

*Jo, if a deviſe be to A. a proteſtant for life, remainder to g. 
a papiſt, for life, remainder to C. a proteſtant; A. dies, B. 
being a papiſt is diſabled to take, and C. ſhall take preſently, as 
if the remainder had been to a monk. 2 P. V. 362.“ 

*If, in this caſe there be a remainder to truſtees for the life of 
B. in truſt to let B. take the profits, and to preſerve the contin- 
gent remainders; the truſt to let B. take the profits i void, but 
that to preſerve the contingent remainders good, and the grantor 
and his heirs being proteſtants ſhall have the profits during the life 
of the papiſt. Id. ibid.“ 

So, if a deviſe be 1% A. and before he comes to 21 years f age, 
to my executor ; A. has a preſent intereſt, and if he dies within 
age, his adininiſtrator ſhall have it. Per 3 J. 2 Bul. 123. 

[If teſtator deviſes lands to truſtees, in truſt for the benefit of 
his nephews H. and B. to lay out the rents for their maintenance 
and putting out during their minority, and her and as they at- 
tain 21 reſpectively, the premiſſes to remain to A. and B. and 
their heirs equally; this is an immediate gift to A. and B. wit 
a truſt to be executed for their benefit during their minority, aud 
if one dies under age without iſſue, his moiety gocs to the other, 
and rot to te{tator's heir at law. Goodtitle v. Whitby, H. 30 CG. 2. 
1 B. AM. 228. : | 

if a deviſe be 7 A. of goods 10 be delivered at his age of 21 year! 
and if Je dies 3:fore 21, then to B. if he dies before, B. {hall have 
them immediately. R. Bend. 35, 1 And. 33. 

So, if a deviſe cannot take effect as a remainder, it ſhall be 2 
preſent intereſt : As, a deviſe 79 A. for years, remoinder 1s B. 

fee; takes the ſreehold inuncdiately, R. Cv. El. 878. Ng. 11 
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If chattels perſonal are deviſed to A. fer life, and if he has a 
n to the ſon; if A. has no ſon, or ſuch fon dies without iſſue, to B. 
ir life, and then to C. his ſon; A. has no ſon, and B. dies in the 
life of the teſtator : the intereſt veſts in C. R. Ca. Ch. 130. 

If a deviſe be to A. for life, and there is no ſuch perſon in eſſe, 
gemainder to B. he ſhall take immediately. PI. Em. 414. a. 

So, if a deviſe be to A. for Jife, or in tail, and after his death 
without i ue to B. and A, dies in the life of the teſtator, having 
iſuez yet B. ſhall take immediately. R. Cro. EI. 423. X. 


Dy. 122. 4. 
So, if 4. refuſes. Cro. El. 423. Pl. Cem. 414. 1 Co. 


101. 4. 
So, if A. be incapable, as A monk, See. Perk, Deviſe 566, 


5667, Dy. 127. 6. 

So, if a deviſe be to A. and B. and their heirs, and A. dies be- 
fore the teſtator, B. ſhall have the whole. R. 1 Sal. 238. 

If a leaſe for years is deviſed to a man, and if he die without 
iſſue, remainder over, the whole intereſt veſts in the firſt taker 
but if it is a leaſe for lives, the firſt taker has a power during his 
own life, to diſpoſe of it; if he does not, on his death ic vetts in 
the remainder-man as ſpecial occupant. Saltern v. Saltern, T. 
1742. 2 Atkyns 376.] 

What words give an eſtate in futuro. Vide ante, (N. 16, 17. 


Executary Deviſe.)—V ide pot, (N. 19.) 


(N. 19.) When in Reverſion, or Remainder. 
By the ff. 32 H. 8. 1. and 34 (or 34 & 35) H. 8. 5. All 


perſons who have lands, &c. in reverſion, or remainder, may 
deviſe, &c. 

If a leſſor diſſeiſes a leſſee for life, and makes a leaſe to A. for 
the life of the firſt lefſee, remainder to B. in fee, and the firſt 
leſſee enters; yet B. may devite his remainder. | 

But the deviſe of a remainder, after an eſtate in fee, will be 
roid, as well as a grant. Yide Eſtates. 


When a Deviſe commences upon a Limitation, 


Vide Limitation, in Condition, (T.) 


(N. 20.) When upon a Contingency. 


If a deviſe upon a contingency be in the disjunctive, if tt e one 
or the other happens, the eſtate commences : As, if a devite be 
to A. and B. and other children, and if any of the children die 
within age, or net inarried, his fhare ſhall go te the ſurvivors ; if A. 
dies before marriage,,tho* he be of full age, his part goes to the 
ſurrivors. X. 2 Ver 388. 

If a deviſe be to A. for life, and afteravards to the child of which 
A. is enſeint, and if ſuch child dies within age, then a third part 65 
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A. her executors and adminiſtrators; A. ſhall take a third part, tio 
ſhe was not enſeint. R. Eg. Ca. 74. 

But if the disjunctive be annexed to the act which ought to 
happen before the commencement of the eſtate, the eſtate doe; 
not commence, tho' one part happens: As, if a deviſe be to 4 
and his heirs, and if he dies before he attains 21 or has iſſue h B 


If A. attains 21 years, tho” he aiterwards dies without iſſue, . 


ſha}! not have it. R. Pol. 645. 


LA devite, that in caſe A. dies before 21, and his mother 
witho other children, then lands, leaſeholds, exchequer-an. 
nuities, and pcrional eſtate, to B. is good for them all on that 
contingency. Shui he v. Fd fon, T. 1734. 1 P. V. zoo. ] 

A. ſeiſed in tee has a fon . and a ſiſter C. and deviſes his 
lands to his fon B. in tail general, and if his fon B. ſhould de 
without iſſue, and bis wife ſhould ſurvive him, then the wiſe to 
have the pre s for life, and after her deceaſe to the teſtator' 
fiiter for te, and after her deceaſc, the teſtator's ſon being dead 
Wil cut ifſue as azoreſaid, remainder to C. in fee; B. the ſon dies 
vithout 1tue, but the teſtator's wife dies before him: C. is not 
Entiticd to the remainder in fee, becauſe the contingency of the 
test 2107's fon dying without ifſue in the life-time of the wiſc, is 
annexed to all the deviſes over. 2 P. V. 290.* 


(N. 21.) Regard ſhall be had to the Teſtator's Death. 


If a deviſe be to A. in tail, remainder to the next of his nany, 
and at the death of the teſtator he has a ſiſter unmarried, who 
was the next of his name; ſhe ſhall take, tho' ſhe was marricd at 
the death of A. without iſſue, by which ſhe loſt her name. R. 
Cro. El. 532, 5 76. | | 

But if the ſiſter married before the death of the teſtator, by 
which ſhe loſt her name; ſhe ſhall not take, but his next heit 
male. R. Cro. El. 532, 576. 

f a man deviſe lands to his younger ſons at twenty-four, and 
in the mean time the rent and profits of the premiſſes to his 
eldeit ſon and die; and the eldeſt fon deviſe all % rents and 
profits of the premiſſes to his younger brothers, but not to be 
paid to them till twenty-four ; only the rents and profits acctu- 
ing from the death of the elder brother ſhall paſs, 1 P. V. 

oO. * 
: So, if one poſſeſſed of a term for years deviſe all the profits 
of it to J. S. only the profits accruing from the death of the tel- 


. tator ſhall paſs. Id. 503.* 


But the death of the teſtator ſhall not be regarded in excluſon 
of the intent at the time of the will made: As, if a man deviſes 
all his lands in A. and afterwards purchaſes more lands there, 
theſe do not paſs. Pl. Om. 343. bo Vide ante, (M.) 

If a deviſe be ze the wife of B. who dies and his wife marries 
D. and then the teſtator dies; the wife of D. ſhall take. Pl. 
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Or, to A. dean of P. and his chapter, and a new dean is made 

in the teſtator's life-time z the dean and chapter ſhall take. Y.. 
44. be 

oy Lg 40 be to the next of his bleed; the next at the time of the 

will ſhall take. Per 2 J. 2 Rol. 256, 

If a man deviſes to Francis Carter a houſe in B. and all other 
meſſuages, lands, tenements, and hereditaments in B. and elſe- 
where, to James Lamas and his heirs; if Francis Carter dies in 
the life of the teſtator, Lamas ſhall not take the houſe deviſed to 
tim, R. P. 11 Geo. in C. B. inter Wright and Hall. 


(N. 22.) Words ſhall not be ſtrained to diſinherit an Heir at 
Law. 


There ſhall not be a ſtrained conſtruction of words to difin- 
herit an heir, and therefore whatever is not expreſsly diſpoſed of 
deſcends to the heir: As, if a man deviſes the demeſnes of a ma- 
wr to his vife for life, and the ſervices to her for 15 years, and the 
whole manor after the death of his awife to a ranger; the heir ſhall 
have the ſervices after the 15 years during the life of the wife. 
R. Me. 7. Dal. 5. Vide Implication, ante, (N. 12, 13.) —Vide 
Chancery, (3 P. 3.) 

If a man has two daughters by different venters, and deviſes a 
miiety to his wife for ſeven years, and that his eldeſt daughter ſhall 
enter into the other moiety at her marriage, and if his wife be enſeint 
with a ſon he ſhall have the land, if with a daughter * with his 
two other daughters, ſhall have the whole, and dies, having two 
daughters, and his wife not enſeint ; ſhe enters into a moiety and 
within the 7 years the eldeſt daughter marries and enters into the 
other moiety, and within the 7 years the youngeſt daughter dies 
without iſſue; the uncle of the youngeſt daughter, being heir of the 
whole blood, ſhall have a full moiety ; for the words, that the e/de/# 
ſoall enter at her marriage, do not import a deviſe of a moiety to 
her, but denote when ſhe ſhall have poſſeſſion of it. R. Bend. 
f. 278. Dy. 342. 4. ide 1 And. 47. Vide ante, (N. 13.) 

If a deviſe be 1% an heir until B. attains 21, and then to him; 
the heir ſhall have a fee until the contingency happens. R. 
1 Lee. 101. 

But ſuch a conſtruction ought to be made of a will, that all 
the words may ſtand, if it be poſſible. Lat. 39. 

So, where the words are not ambiguous, the conſtruction 
ſhall not be in favour of the heir. 2 Fer. 340. 

(But if 4. by will deviſes his lands, Qc. to himſelf for life, to 
his wife for life, to their iſſue in tail, then to his two brothers 
R. and M. to be divided; if R. has no ſons, his 2% lands wind 
gate to M. in tail-male, he paying, &c. after the ſame cate thall 
fall to him: if AM. has no ſons, his lands to go to his nephew T. 
and his heirs, he paying, &c. after his efate ſhall fall to him, if 
T. has no ſons, then his /aid gſtate to go to the daughters of R. 
and M.; in default of thenr to the daugliters of T. in default to 
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teſtator's right heirs. The word gate paſſes only an 

life to the daughters of R. and MH. Rogers v. Brigg X Pe” for 

Andr. 210.] | f *2, 
[So if teſtator ſays, as touching the diſpofution of all ny: 

eſtate, & c. Item, I give my nephew A. two Ln Ir 7 

takes only eſtate for life. Frogmorton v. Wright, P. 1 G . 


3 Wil}. 414-] 
(N. 23.) An Exception ſhall be expounded liberally, 


So an exception ſhall be liberally expounded : As, if a deviſe 
be to A. in tail, to B. in tail, and all the remaining part of bis 
eſtate to D. except that which he has given to A. and B. the er. 
ception extends to the fee of the eſtate deviſed to A. and B. g. 
3 Mod. 228. 

If he deviſes all his goods and furniture in ſuch a houſe to his wit 
for life, and afterwards to bis eldeft fon, except the picturet; 4. 
pictures hung up as furniture at the time of the will, or after. 
wards, and pictures in boxes, do not paſs to the wife. R, 
2 Ver. 538. 

But where a deviſe was to charitable uſes of lands, except ll 
evord, under uod, and timber trees; the ſoil of the wood is not 
within the exception. R. 1 Ch. R. 134, 5. 


(N. 24.) The Expoſition ſhall be according to the Intent of the 
Teſtator, 


So a conſtruction ſhall be made, if it may be, to ſupport the 


intent of the teſtator. 
As, if A. having lands in four counties, deviſes thoſe in three 
counties to his wife in part, and part to others, and afterwards 


deviſes all generally to his wife for the benefit of his ſon; this 


ſhall be extended only to the land in the fourth county. R, 
Dal. 63. 

*So, if teſtatrix deviſe to H. an intire farm in the occupation 
of B. (which included a ſmall parcel of marſh land) and after- 
wards by the ſame will deviſes all her mar/b land to M. the ha- 
ing a large eſtate in marſh lands, beſide that parcel in the occu- 
pation of B. let to a ſeparate tenant; the latter deviſe ſhall not 
diſmember the parcel from the farm to which it belongs. 2 BI. 
Rep. 97 $o® 

*Where a man deviſed lands in truſt to pay the rents and pro- 
fits to his daughter (whoſe huſband was then living) for her life 
notwithſtanding her coverture, and not to be ſubject to any con- 
troul, Qc. of her huſband, nor liable to any debts which he had 
or ſhould contract; and afterwards, taking notice of the death 
of the huſband, by a codicil ratified and confirmed his will: it 
was held, the daughter was entitled to the rents and profits, free 
from the countroul of any future huſband. 1 Term Rep. 193.“ 

[So if a man deviſe his meſſuage and tenement in E. to 4. 


and his heirs, and all the reſt and reſidue of his meſſuages, lands, 
tenements 


DEVIS . 


tenements and hereditaments, to B. his heirs and aſſigns for 
erer, and A, dies in the life-time of the teſtator, the meſſuage in 
Z. ſhall go to the heir at law, not to the reſiduary deviſee. 
Wright v. Hall, C. B. 8 11G. Fort. 182. 

[So, reſt and reſidue of lands undeviſed, muſt be expounded, 
underiſed at the time of making the will, not at teſtator's death. 
Re v. Flud, C. B. Paſch. 2 G. 2. Fort. 184.] 

[4. poſſeſſed ( inter alia of lands of 100/. per ann. (the legal 
eſtate in truſtees, and he intitled in equity to an immediate fee 
therein) deviſes to his ſiſter E. (who is his heir at law) all his 
lands, Cc. except the reverſionary eſtates herein after mentioned, 
then reciting that he was ſeiſed of and intitled unto the inheri- 
unce and reverſion of all the eſtates G. and H. after the death of 
H. and his wiſe, he gives them to his three ſiſters in fee as tenants 
in common; the 100 J. lands paſs by the firſt deviſe to E. and 
not by the other to the three ſiſters, Vg v. Morris, P. 11 G. 2. 
Audr. 201+] 

(If A. deviſes to R. M. eldeſt ſon of his nephew R. M. and 
the firſt heirs-males of his body, and the heirs-males of his body, 
and in default, to the ſecond fon of the ſaid R. M. with direc- 
tions that to whomſoever the eſtate ſhall come, he ſhall pay cer- 
tain ſums to perſons then in being; the remainder is not to the 
ſecond fon of R. AH. the firſt deviſee, but to the ſecond fon of 
R. A. the nephew of teſtator. Minſball v. Minſball, H. 1737. 
1 Athyns 411. ] 

[If A. poſſeſſed of 5000/7. old South-Sza annuities, by his will 
gives g oo J. old South-Sea annuities to his niece B. and 50co 7. 
old Sauth-Sea annuities to his couſin C. and his lands to his ne- 
phew D. whom he makes reſiduary legatee, and dies, leaving 
perſonal eſtate more than ſufficient to pay all legacies; B. and C. 
are each intitled to 5000/7. old South-Sea annutresr, and fo much 
ſhall be purchaſed out of the perſonal eſtate for that purpole. 
Purſe v. Snaplin, M. 1738. 1 Atkyns 414.] 

[If A. deviſes a houſe to a charity- ſchool, and directs the rents 
vo be applied for its benefit, /o long as it ſhall continue to be endowed 
with charity; and alſo reciting that 1000/, is due to him from 
J. S. deviſes it to the Cooper's Company to build alms-houſes at 
R. and at his death the debt from J. S. is only 365 J. the houſe 
b only given gui, and when it ceaſes it ſhall fall to the heir; 
and tho' the debt falls ſhort of the ſum ſuppoſed by the teſtator, 
yet that does not defeat the legacy, and as the charity cannot take 
place ſtrictly according to teſtator's intent, it ſhall as far as may 
be, and therefore the intereſt of the 365 J. ſhall be paid to the 
aims: people in the alms-houſes of the company. Atterney-Gene- 
ral r. Pyle, H. 1738. 1 Athyns 435. 

[If a man deviſes his real eſtate to truſtees for certain uſes, and 
ſays his will is and he bequeaths it to A. for life, aud no longer, 
provided he alter his name and take teſtator's, and after his de- 
caſe to ſuch ſon as he ſhall have, taking his name, and for de- 
fault of ſuch i/ſue, then to B. his heir at law, and gives B. the 
relidue, and makes him executor z teſtator dies, A. has two ſons, 
tte eldeſt takes the name, and dies; 4. mult by neceſſary impli- 
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cation, to eſfectuate the manifeſt intention of teſtator, be c. 
ſtrued to have taken an eſtate in tail male. Robinſon v. Rolin 
T. 1751. per B. R. M. 1756. 3 Atkyns 736.] " 

[Tf a man deviſes to his daughter 3500/. which with Goo 
ſhe is intitled to by my marriage-ſettlement, and 500 J. from ber 
father-in-law, make up 10, ooo J. which I deſign for her fortune: 
and it appears ſhe is intitled to 5000/. only by the ſettlemen 
{he ſhall 1 45 00 J. by the deviſe. Milner v. Milner, T. 174, 
1 Yczey 106. 

[IF 7 by will directs that 4000/7, in money be taken out d 
his eſtate by inſtalments of 500 J. per ann. and laid out in ſecur. 
ties in the names of his executor and B. and when all raiſed, if 3, 
is willing to have it laid out in land, to purchaſe in the names a 
executor and himſelf, and the profits to go to B. for life, to hi 
wife for life, to their eldeſt ſon then living, if he dies without 
illue-male, to be equally divided among the daughters; if vit 
dies without iſſue, then legacies out of it to C. D. Oc. and the 
reſidue to be divided among his neareſt relations; if lands ng 
purchaſed, to remain in government ſecurities, and to be and 
enure to ſuch purpoſes as if lands purchaſed ; to comply wit 
teſtator's intention, it ſhall be expounded that he meant ti 
money to be taken as land. TFehnſon v. Arnold, M. 158, 
1 Vezey 169.] | 

[If a man ſeiſed in fee of lands in A. and B. and alſo of th 
reverſion in fee of other lands in A. and B. under a ſettlement 
made by him on the marriage of his eldeſt ſon, deviſes to his 
wife certain ſpecific lands in A. and in B. “ and alſo all other 
« lands, tenements and hereditaments, in the ſaid counties of 
« H. and B. or either of them, whereof I am ſeiſed in fee- in- 
« ple, or of which any other perſon is ſeiſed in truſt for me, u- 
« cether with their and every of their appurtenances 3” this ſhall 
not carry the reverſion, if there are words and expreſſions, either 
direct or to be clearly collected in the will, which reſtrain them 
to the lands in poſſeſſion. Strong v. Teatt, H. 33 G. 2. 26, 
A. 912.) 

If a man, on the ſurrender of A. and B. his wife, is admit- 
ted to copyhold in C. on a mortgage, and in poſſeſſion, but the 
equity not forecioſed, ſurrenders this with other lands, and all li 
eltate, -rigut, title, Sc. as well in law as in equity, to the ſame, 
to the uſe of himlclf for life, then to ſuch perſons as he ſhoui 
appoint, and in default to his right heirs, and is admitted a- 
cordingly, ſubject nevertheleſs to the ſeveral conditions in ths 
court-rolls (mentioning inter alia the mortgagecondition) and it 


terwards by will reciting that B. (J. her huſband being dead) 


owed him a conſiderable fum, gives her time to pay it, and 59% 
out of the debt; and all his lands, tenements and hereditament, 
within and parcel of C. he gives, ſubje& to certain charges; ' 
his ſon D. and his wife, and to the heirs of their body, and 
makes him reſiduary legatee and executor z this does not paſs the 
mortgaged premiſſes as land, but gives the ſum due as a debt, 
and part of his perſonal eſtate. Martin v. Moulin, P. 33 G. 2 
2 B. N. 969-] 4 
2 (lt 
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if a man ſeiſed of a farm at B. which he has let to A. reſerr- 
ing the wood and timber, makes his will, and (inter alia} devi- 
{5 to his wife his farm at B. in the tenure of A. the wood paſſes; 
for © in the tenure of A.“ is deſcriptive, not reſtrictive, Go:d/itle 
1. Paul, M. 1 G. 3. 2 B. M. 1089.) 

[4. purchaſes three meſſuages and a few acres belonging to 
them all together at the ſame time, and being in poſſeſſion toon 
iter makes his will, as to ſuch wordly eſtate wherewith God has 
dleſſed me, Sc. gives his wife ſole executrix, all his perſonal, 
rd likewiſe thoſe three meſſuages with all houſes, barns, flables, 
fall, Ke. that ſtand upon or belong to the ſaid meſſuages. The lands 
pals with the houſes as if he had deviſed a/ that farm with the 
appurtenances which I purchaſed of B. Gulliver v. Panta, 57, 
11 6. 3. 3 Will. 141.] 

U he deviſes land to B. upon condition that he pay 51. per ann. 
# D. and afterwards gives ſeveral legacies, and then ſays, Aut 
for non-payment of the legacies, they may diſtrain, and if us diſtreſs, 
re-enter, &c. this does not extend to the 5 /. per aun. Semb. 
Pol. 404-] 

If 4 has iſſue B. and C. and B. has iſſue a ſon and C. a 
daughter only, and A. deviſes to B. for life, then to his ſon in 
ta, and for default of ſuch iſſue, to the daughter in fee, paying 
ſuch ſums, provided if C. have iſſue a ſen my lands ſhall go ts ſuch 
fin and bis heirs, paying as the daughter ought to pay; C. has iſſue 
aſon; the remainder only, in default of iflue of the ſon of B. 
goes to the ſon of C. by force of the proviſo. R. 2 Mad. 293. 

A deviſe to the firſt and eldeſt ſon, not heir at law to his fa- 
ther, is a good deviſe to the ſecond ſon. Semb. Marwoid v. 
Darrel, H. 8 G. 2. B. R. H. 91.] 

(If a man in his will ſays, as to his wordly eſtate he gives, 
G.. and then after ſeveral deviſes, gives all his eſtate at A. to his 
mother for life, and to his nephew after her death if he will but 
clange his name, if not, gives him only 20/, a year, to be paid 
lin tor life out of A. which he gives her on his nephew's refu- 
Ing, to her and her heirs for ever; an eſtate in fee-ſimple paſſes 
: the nephew. Jbbetſon v. Beckwith, M. 9 G. 2. C. T. 

157. 

(lf 4. B. has two ſons M. B. and A. B.; begins his will, I 
4. B and deviſes lands to M. in fee; proviſo if M. dies before 
me, then my ſon A. B. to enjoy the eſtate as M. ſliould have 
done; alſo if M. ſha!l die before he /aid A. B. he the ſaid A. B. 
Junior ſhall enjoy the eſtate as M. ſhould have donc; and 77, 
lurves teſtator, and dies, leaving iſſue, and living, A. B. the 
bother; the iſſue of M. ſhall have the land; for the name 
J Z. without junior, plainly means teſtator. Per Curiam. Goods 


right V. Hall, M. 29 . 2. IF i}. 148. Sed. Q. for the faid | 


4. Z. ſhould be referred to the A. B. laſt before mentioned, 
ich is 4. B. the ſon; and farther it is tautology, being the 

me erent mentioned immediately beſore.] 
[Va man ſeiſed in fee of copyhold in A. ſurrenders, and 
Makes his will thus 1 give my laid lands to my daughter A. 
| | « her 
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© no iſſue, my nephew B. ſhall have my faid lands; I will , 
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her heirs and aſſigns for ever, if ſhe dies before 21, and 


« wife to ſurrender my eſtate in N. (which is ſurrendered to us 
« our heirs and aſſigns) to my ſaid daughter A. and her heir: 
« and as B. is heir at law to my daughter A. if ſhe dies withow 
« iſſue, I will him to ſurrender the laſt premiſſes to my nephey 
* C. in fee, or elſe to have no benefit of this will; and J willy 
cc nephew C. ſhall have the lands in M.;“ B. takes only an 
eſtate for life. Roe v. Helmet, MH. 31 C. 2. 2 Wilf. to, 9 
Q. for teſtator intended B;. ſhould ſurrender an eftate in fee, in 
conſideration of this deviſe.] | 

[If A. cſtui que truft of a term, ſoon after purchaſes the fee in 
his own name, and deviſes in fee to his heir whom he makes re. 
ſiduary legatee and executor, who dies; the term ſhall go ith 
the inheritance to the heir, and not to the perſonal repreſentatize 
of the deviſee. CGoodright v. Sales, P. 7 G. 3. 2 Will. 329. 

[If a man deviſes lands to his eldeſt ſon A. and his heirs, after 
his mother's deceaſe; to his ſon B. all that belongs to S. and P, ſo 


r. r yu © wy 
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land, and to his heirs, after his mother's deceaſe; to three d 
daughters 1001. each at 21; to his ſon C. 1007. at 21; and in pf 
caſe A. or B. die, then C. to have S. and P. land; it ſhall be th 
underſtood, that teſtator intended their dying without iſſue and th 
under age; therefore, if B. dies after 21, A. ſhall have S. and * 
P. land, as heir at law, and not C. Strong v. Cummin, P. ter 
32 6. 2. 2 B. M. 767.] * 

Uf a man having a houſe, and two tenements, deviſes the th 


houſe to A. his ſon-in-law for life, he paying yearly 40s. to J. * 
and after A.'s death, to B. C. and D. and deviſes to S. the two A 


te nements, ſhe paying thereout 40 f. a year to her ſiſter E. and 5, 
gives 204. a-picce to two other ſiſters, this ſhall be conſtrued an * 
annuity for life to E. and therefore S. takes a fee in the two te- 41 
nements. Baddeley v. Leppingwell, T. 4 6. 3. 3 B. M. 1533. 0 
[If a woman makes a will of all her worldly eſtate, and gies 3. 
her ſon A. and his heirs for ever, a malting, &c. to her fon B, her 
{an infant) a houſe, &c. charged with 50 J. to be paid he the 
daughter C. out of the yearly rents of the ſaid houſe; and if. 81 
dies before age, gives the houſe, &c. to C. D. and E.; B. takes M. 
a fee; for the limitation over being only on the contingency cf $ 
his dying a minor, ſhews teſtatrix's intention to have been ſuch, one 
Frogmerton v. Helyday, H. 5 G. 3. 3 B. M. 1618.] thir 
[If a man deviſes lands to his nephew B. the ton of 4. for er 
life, and the heirs male of his body; and for want of ſuch iſſue « 4 
to C. another ſon of A. for life, and the heirs-male, Oc. and ior "M 
want, &c. to D. another ſon of A. ſor life, and the heirs- mat, « 4] 


Sc. and for want, &c, then to every ſon and ſons of A,” and for (vi 
want cf ſuch iſſue, remainder over; and directs, that whoerer 
comes in poſſeſſion ſhall take his teſtator's name and arms; and 
gives ſeveral heir-looms; and gives power to make leaſes and 
jointures; B. C. and D. and all the remainder-men die without 
iſſue; A. has a ſon E. born after the will; E. takes an eſtate» 
tail, Evans v. Aſiley, M. 5 G. 3. 3 B. M. 15 70. 4 

| L 
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If a man deviſes to his nephew A. eldeſt ſon of R. in ſtrict 
Clement, and after his death without ifſue, to the ſecond ſon 
if R. for life, then to the firſt ſon of ſuch ſecond ſon, and 7/e 
leirs male of the body of ſuch ſecond fon, then to the third, fourth, 
, ſons of ſuch ſecond ſon of R. and the heirs-male of the 
body of ſuch third, Cc. ſons; and R. had no ſecond fon at the 
eme of making the will, but afterwards has B. his ſecond ſon, 
B. takes an eſtate-tail. Chapman v. Brown, H. 5 G. 3. 3 B. 

J. 1626.] 

i 4. deviſes lands to his wife for life, his daughter for life to 
his grandſon B. ſecond ſon of his daughter, and the heirs-male 
of his body, for want of males to females, for want of ſuch to 
ſuch other ſon of daughter. —If B. ſhould live and be the eldeſt, 
then to uch ſon as ſhall be ſecond at her death. All the ſons 
except the eldeſt take ſucceſſively in tail. Fenn v. Lowndes, T. 
$6. 3- 4 B. M. 2246.] 

A. deviſes his eſtate to a child unborn, if a ſon, and to his 
ſon John when the infant ſhall attain 21; in another clauſe de- 
cares none of his children ſhall ſell his eſtate for longer than his 
life, and to that intent gives his eſtate to John and the infant for 
their lives, remainder to preſerve, &c. remainder to the heirs of 
tie bodies of ſaid ſons; remainder to his daughters for life, re- 
minder to preſerve, &c., remainder to heirs of bodies of daugh- 
ters. The teſtator's intention is manifeſt to give h an eſtate 
for life only, and this intention controuls the legal operation. of 
the word heirs as a limitation, and makes it a word of deſcription, 
and the heir would take as a purchaſor. P. Mansfield C. J. 
Alm and Willes J. contra, Yates who held it an eſtate tail in 
Jin. Reverſed on error in Exchequer Cham, 29 Fan. 1772. 
[rior in parliament ſtill depending. Perrin v. Blake, H. 10 G. 3. 
4 B. M. 25 79.] 

(If a man ſeiſed in fee of gavellind lands, deviſes to A. wife of 
Z. and the heirs of her body, as well females as males, and their 
heirs and aſſigns; B. has two daughters at the time of making 
tie will; ſhe dies before teſtator, they ſurvive him; they take 
3 purchaſers, for they could take no other way. Dee v. Laming, 
J. 1 6. 3. 2 B. M. 1100.] | 

One poſſeſſed of three ſpecies of eſtates in Hampſhire, viz. 
one by articles wholly executory, another executory in part, and a 
tlird (being an advowſon) compleatly executed by a recent con- 
rerance, deviſed to his wife thus; © all the manors, meſſuages, 
* adonefons, and hereditaments in Hampſhire for the prrcha/e 
* whereof I have already contracted and agreed, or, in lieu theresf, 
* the money arifing by the ſale of my real eſtate in Lincolnſpir:“ 
(vith dire tions for compleating the contracts.) Tlie odvorr/orr, 
the purchaſe of which was compleatly executed before the making 
« the will, {hall paſs to the wife. Cont. 2 Bl. Rep. 930, bat 
lulgment reverſed in B. K. Coup. 94, and judgment of B. R. 
aumed in Dom. Proc. Sed quare vide 2 Bl, Rep. 933.* 

Zut if the intent be contrary to the rules of law, it ſhall be 
wid. 2 Aud. 10. x 

And 
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And therefore, ſuch an eſtate cannot be made by a will, wi; n 
cannot be created by deed, 2 And. 11. 


(N. 25.) When explained by Averment. 


So words of a will applicable to two perſons, or things, 
be aſcertained by averment : as, if a deviſe be to John his fon 
and he has two ſons of that name. Viade Eq. Ca. Mr. 202 
231, 2. 5 G. 68. 2 P. V. 137. Vide Chancery, (3 A, 2.) 
But generally, an averment ſhall not be allowed to expound 
the words of a will: as, if A. deviſes to his youngeſt ſen in tail, of. 


- teravards to the heirs of the body of his eldeſt fon. Remainder  }; 


daughter in fee, and the youngeſt dies without iflue in the life cf 
his elder brother; evidence ſhall not be admitted to prove, tha 
it was the intent that the daughter ſhould not take till both the 
ſons died without iſſue, R. 2 Leo. 70. 

[So if teſtator deviſes 1000 J. to A. and in cafe of his dead 
to his wife, and A. ſurvives teſtator, dies, and his wife receives 
the 1000/. it ſhall be aflets in her hands, and evidence hall not 
be admitted to prove teſtator intended only the intereſt of 
1000 J. to A. for life, and his wife to have the principal if the 
ſurvived, Lowfeld v. Stoneham, M. 20 G. 2. Str. 1261,] 


4 


(o) When a Ban takes by a Deviſe. 


F there be a feoffment 1 the intent to perform his will, and 

aſter he deviſes the ſame land to B. in fee; B. takes by the 
will, and not by the ſeoffment. G. I.. 271. b. 

So if there be a ſeoffment to the uſes of his will. R. 
1 Ven. 194» 
[If a man deviſe his real and perſonal eſtate to truſtees, 2nd 
then executes two deeds, conveying his real, and granting his 
perſonal eſtate to the ſame truſtees, proviſo they ſhall be void on 


tender of 104, and keeps them in his own cuſtody ; they take by 


the will, not by the deeds, Lid v. Spillet, M. 1734. 3?. 
. 344.) | 

But if the feoſſment be to B. for ſuch eflate as ſhall be limit 
by his auill; B. takes by the feoffment, and the will is only a di- 
rection of the uſes. C. L. 271. b. R. Cro. El. 878. 2 Cre. 31 
6 Co. 17. b Ne. 567. 

Or, to ſuch uſes as ſhall be declared by his will. R. 1 Vent. 194. 
R. Jon. 8. 
| 2 if the feoſfment be to the uſe of the feoffee and his heirs, 
Provided that he may diſpoſe by his will. 1 Vent. 194. 

So if the deviſe would not be effectual for the whole if he 
took by the will, he ſhall take by the feoffment. Semb. Cr 
EI. 878. 

„Where the perſon to whoſe right heirs an eſtate is limited, 
takes no eſtate himſelf, there his right heirs ſnall take as pur 
chaſcrs. 1 Term Rep. 634.* 
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(P) Pleading of a Devile, 
J. 2 man pleaded a deviſe after the „n. 32 & 34 H. 8. and be- 


fore the ff. 12 Car. 2. 24. which changed tenures to common 
ſcage, he ought to ſhew that the land was holden in /ccage ; ſor 
+ would not be otherwiſe intended, Cont. per 3 J. ad menſan, 
kt Land. acc. Dy. 329. b. But it is ſaid in marg. to be often ad- 
wdged cant. temp. Elia. And this caſe was denied, Mo. 279. 
nb. cont. 1 Sid. 268. D. acc. per Dyer, Pl. Com. 376. 4. R. 
wr, 1 And. 246. 4 Les. 195. | 
80 if he pleaded a deviſe before the f. 32 H. 8. he ought to . 


n 
* 
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ſew a cuſtom to deviſe. Bend. pl. 145. f ti, 

So if he pleaded a deviſe of a rent- charge, he ought to plea4® 1 
ſeiln of land of ſocage-tenure. . R. Ov. El. 667. Dy. 329. b. in 1 
mars 6 - 

95 if a deviſe was found by verdict it ought to have been found in 0 
to be holden in cage: for otherwiſe it ſhould not be intended. -{ 
N. Mo. 279. Dy. 329. b. marg. But it was R. cont. 24 Car. 6s 
2 Rd. 697. J. 20. and 1651, ibid. J. 25. 40 


So if a man pleads a deviſe it is not ſufficient to ſay, 
tat he was ſeiſed generally; but he ought to ſhew, of what 
eſtate, that the court may judge that he could deviſe. R. Cr. 
El, 5 zo. 

fo i a man pleads a deviſe of land, he ought to plead, that it 
was in writing. Per Holt, Sal. 5 19. | 

So he ought to ſhew that the deviſor died ſeiſed; for otherwiſe 
the will does not operate. Dy. 143. a. 1 Mod. 217. 

But he need not ſay that he was of full age, &c. for that is not 


required by the purview of the act, but by a ſeparate proviſo. P.. 
m. 276. a. 


Concerning Deviſe Vide alſo Ghoncery, (3 A. 1, &c.—3 T. 1, 
ke. Lenden, (N. 4.) | 


DIGNITARY, 
Vide Eccleſiaſtical Perſons, (C. 16.) + 7 
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(A) Dignity. 
he king is the fountain of all dignity and honour in the 4+ e be 
tn 


kingdom. Vid in Prerigative, (D. 314). 2 
1 therefore, the king may create a new dignity, which was 4 Ry 
lt before. R. 12 G. 81. (D.) 


But 
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(B. 1.) 
Ax, the 


prince. 


(B. 2.) 
Duke. 


(B. 3.) 
Marquis. 


(B. 
Eatl, +) 


B. «. 
. 


(B. 6.) 


(B. 7.) 
Knight. 


anner. 


But he cannot create another king in any part of his kingdom. 
4 Inſt . 287. ki 

It a foreign king creates any perſon noble, he ſhall not he d. 5 
lowed his dignity by the law here. 7 OG. 16. a. 

Tho? our king by his letters of ſafe- conduct names him by tis 


title of dle, earl, &c, 7 G. 16. a. 1 
Or makes him a denizen by the ſame title; or if he be natur- 1 
lized by parliament. Dad. Neb. 4. 
| a foi 
(B) To what Perſons it belongs. 0 
(B. 1.) To the Nobility &c. (G 
P ERSONS of dignity are noble, or under the 4. | 
gree of nobility; or the ſuperior, and inferior nobility, wy 
2 Tiſt. 583, 4. * 
As to the prince, Vide Roy, (G.) | 
The firſt duke made in England was Edward the Black Privs, “ 
created 11 Ed. 3. 2 Infl. 5. 9 G. 49. a. g 
0 
The firſt marquis was Robert de Vere earl of Oxford, createl eie 
8 R. 2. marquis of Dublin in Ireland. 2 Inſt. 5. 0 
and 
The earl had the cuſtody of the county antiently. G. L. 168, 8 
And it was the ſupreme name of dignity before 11 Edu.) Not 
4 Co. 49» As Sal. 509. 9 
He was always created by letters patent. Sal. 509. Shin. 51d. V. 
And ought to be earl of ſome place, within or out of the king- } 
dom. Sin. 5 19. Du 
But there is no need that there be ſuch a place in England, or P 
elſewhere, Sal. 5 10. Skin. 5 19. Vu 
The firſt viſcount was John Beaumont, created viſcount Jas A 
mont 18 H. 6. 2 Ii. 5. Pal. 565. fron 
And he ſhall have a ſeat among the peers in parliament, R. A 
21 H. 6. Pal. 565. | by 0 
A 
All the nobles are barons of the realm; for a ſuperior degree af to th 
nobility does not extinguiſh the inferior. 2 If. 6. 0 
A baron originally was created by tenure. Sal. 50g. and . Nb! 
terwards by writ or patent. Vide pot, (C. 1, &c.) B 


Perſons under the degree of nobility, who are ſometimes 
called the inferior nobility, are knights, eſquires, and gentlemen 
2 Inſt, 666. 

Knights are baronets, knights of the garter, of the Bath, ban 
nerets, and batchelors. 2 J. 666. 

A baronet only has a dignity deſcendible; who was firlt 
created 9 Jac. to him and the heirs male of his body. 2 11 2 
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And if he be created a baronet to him and the heirs male of 
lis body, without reference to ſome place; it will be a fee- 
fmple conditional, and forfeitable for felony. R. 12 Co. 81. 

If he be created a baronet of ſuch a place; it will be an eſtate- 
ail within the ff, N. 2. R. 12 Co. 81. 

But the king cannot create a dignity higher than a baronet, 
and under a baron. R. 12 Co. 81. 

If the fees for a knight made are not paid, an action lies 
for them. 1 Kol. 87. 

The fees by an order of King James I, were ſettled at 20 J. 
for knights made by him. 1 Rol. 87. 

Who was compellable to be a knight. Vide in Homage, 


(G. 4. 


An efquire is he, qui in clypeis gentiliciis honoris inſignia gerit; (B. 8. 
and it is not reputed a dignity, 2 In/t. 667. Pide Spel. Glo, Eiquire. 
werbo, Armiger. 

All nobles of another kingdom, who are not knights, by the 
common law, are reputed eſquires here. 2 Ii. 667. | 

So, all the ſons of a peer of this realm. 2-1n/, 667. 

So, the eldeſt ſon of a knight. 2 It. 667. 

So, the eldeſt ſon of ſuch eldeſt ſon, or of the ſon of a peer, for 
ever. Semb, Dod. Neobvy. 144. 

So a man may be an eſquire by creation, with a collar of SS. 
and ſpurs of ſilver, or by patent. Dad. Nobæ. 144. 

80, the firſt-born ſon of ſuch an eſquire for ever. Dod. 

Ng. 144. 

$0, by being choſen eſquire to the body of the prince. Dad. 
Mio. 144. 

hy attendance upon the king's coronation in ſome employment. 
Did. Neb'y. 141, 5. 

* employment in any ſuperior office of the kingdom. Dad. 
49. 145. 


A gentleman is he, qui inſignia gentilicia gerit; and differs little (B. 9.) 


from an eſquire. 2 1n/t. 667, 8. Gentleman, 
And he may be by his birth, by deeds of arms by a herald, — _ 
by office, or reputation. Dad. Nb. 147. Abatement, 


A gentleman by his birth does not loſe his title, tho? he goes 8 _ 
o the plough, or be reduced to poverty. Dad. Neby. 149. 
— be bound apprentice to a merchant, or other trade. Dad. 
A5 150. 
But a gentleman by his office ceaſes to be ſuch, if he loſes his 
aßce. Dob, Nosꝙ. 1 50. 


Vide Abatement, (E. 20.—F, 19.---H. 44.) 


(C) How ane may be intitled, 02 how created. 
(C. 1.) By Preſcription. 
A _ may have a title to nobility by preſcription, Co. 


. 16, 44 


Vol. III. H h 


— 3 3 AD 


Tem — 


2 


r 


3 2 
_—_ 3 
amn 


CRIED 


S 4 


r 7 a - 

=E 2 222 

. "I — 2 x 
— * 2 *, 

3 N - * 


wry = 4 


— LE 9 
A 
22 —— 
= +4 * DT 


P'>4 
IT; 


== Iv 
# 


"MI 
— — 


+ at. 


1X. 


(C. 2.) By Tenure. 


So he may be a baron by tenure. Sal. 50g. Skin, 434, 436 
And ſuch barony goes with the land to the heir male, or other. 
wiſe, as the land is limited. Skin, 437. 


(C. 3.) By Writ. 


So he may be created by writ : as, if the king by writ of ſun. 
mons requires any to come to parliament, and upon that he 
ſits in the houſe of peers; he is a baron to him and his heir, 
C. L. 16. b. | 

Tho' there are not words of inheritance in the writ, G. 


L. 16. . (a) 
And this was the antient way of creation. G. L. 16, 5, { 
And upon ſuch creation by writ, if a baron ſummoned to par- 

Hament dies, having iflue a daughter, ſuch daughter ſhall hare 

the barony. Skin. 436. | 
So, if he has ifſue ſeveral daughters, and all but one die with. 

out iſſue, the iſſue of ſuch daughter has a right to have a ſun- n 

mons to parliament. R. Skin, 441. ( 
If he has ſeveral daughters, the dignity is ſufpended ti! 

all but one die without iſſue: or the king may grant it to any of ſt 

the daughters at his pleaſure. Sk:n. 436. 2 
But he is not a baron of the realm, if he dies before the re- 

turn of the writ. Co. L. 16. 6. K. 12 Co. 70. hi 
If he never ſits in parliament by force of the writ. Ct, L. w 

16. b. 7 
So a barony may be limited in the writ, to him and the beit 

males of his body. 7 Co. 33. b. ba 

| C 
(C. 4.) By Patent. 
nc 
So he may be created duke, marquis, earl, viſcount, baron or 
baronet, by letters patent. Co. L. 16. b. fo 
2 And the firſt creation by patent was 10 O#. 11 R. 2. 0. 2 
16. 6. | | 
And by patent the dignity may be limited to him and lis gn 


heirs, or, the heirs of his body, or, heirs male of his body, C 
L. 16. 

So it may be limited only for life. Co. L. 16. b. 

If a patent under the great ſeal of England creates one an eat, 
he ſhall be a peer of England. Sal. 510. Skin. 519. 

Tho! a peer of reland may be created under the great ſeal, b) 
expreſs words. Sal, 5 10. Skit, 519, 5 20. 


- — l 
(a) Note; This opinion of Lord Coke, © that if a man ſummoned to parl1ame?! pat 

e by wric, cnce fit in the houſe of peers, ho' there be no wds of inheritance p 
« the wri:, gains a batony to him and bis beirs, is but a novel opinion without 1 
any foundation in reaſon ; tho' having been followed ever fince his time, it has 0 Mo! 
become law. Vide this ſubje& well diſcuſſed in Sullivan's Lecuics. 290. & 5 ri 


IN 


But the king cannot make any one a peer for years only; for 
jt would go to his executor, or adminiſtrator. G. L. 16. b. 

80, if the king, by letters of ſafe conduct, denization, c. to 
a noble foreigner, names him by his title; this does not make 
kim a peer of the realm, or noble, here. 7 Co. 16. a. Calvin. 


(C. 5.) By Parliament. 


go he may be made noble by act of parliament. 

And the dignity may be entailed by parliament : As, the carl- 
dom of Oxford. Jon. 103, 

But if a noble foreigner be naturalized by parliament ; that 
does not make him noble here. Dod. Nobry. 4. 

Or, if a duke, baron, Oc. of Scotland, or another kingdom, 
has a ſon and heir born in Zngland, by which he is a natural 
ſubject 3 he will not be noble here. 7 G. 15. Calvin. 


(C. 6.) By Marriage. 


So a dignity may be obtained by marriage: As, if a duke, 
marquis, earl, &c, marries; the wife ſhall be noble for her life. 
Cor L. 16. 5. 


And if a woman marries a duke, who dies, and afterwards 


ſhe marries a baron; yet ſhe continues a dutcheſs. Co. L. 16. 6. 


2 Infl. 50. 

1 duke, earl, &c. who has the dignity in fee, has not a ſon, 
but ſeveral daughters; the king may confer the dignity on him 
who marries any of the daughters, as he pleaſes. 12 Co. 111. 
Vide Parcenors, (A 2.) 

But if a woman, noble by marriage, afterwards takes a huſ- 
band under the degree of nobility ; the ſhall loſe her nobility. 
C. L. 16. J. 2 Inſt. 50. Dy. 79. 6. Ow. 81. 

Otherwiſe, if a woman, noble by deſcent, takes a huſband not 
noble. Co. L. 16. ö. 2 Infl. 50. Per Brea, Ow. 82. 

Or, if a queen dowager takes a huſband, noble or not noble; 
a ry by her ſubſequent marriage ſhall not loſe her dignity. 
2 Ii. Fo. 

Let if a woman, noble by deſcent, marries to an inferior de- 
gee of nobility, as, if the daughter of a duke marries a baron, 
ihe {ball have precedence only as a baroneſs. Ow. 82. 


(D) How tried. 


J* there be a diſpute, whether a man be a peer of the realm 
generally, it ſhall be tried by the record of parliament. Cs. IL. 
16,3. 7 G. 15. Calvin. 9 C. 31. 4. 49. @ 19 . pl. 24. 
But where he claims by deſcent, tho' he ought to produce the 
patent of creation, it ſhall be tried by the country. Skin. 520. 
if any one becomes heir to a barony in fee, and be not ſum- 
moned to parliament, he may ſue to the king by a petition of 
nght. 1 Shin, 432. 
Hh 2 
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(E) Dow foxfeited. 


T* a nobleman be attainted for treaſon or felony, he forfeits lis 
dignity, and he and his poſterity become ignoble. Cz. L, 41, 5 
391. b6, Ow. 82. 

But a dignity or nobility cannot be extinguiſhed, except by act 
of parliament (if it be not forfeited.) Skin, 437. 

It cannot be aliened, or transferred to another. un. 123, 
Cr. Parl. 4. K. that a grant of it without the king's licence wa; 
void. 4 Inft. 126, 7. | 

It cannot be ſurrendered by deed, or fine to the king, R. C.. 
Parl. 1. 11. 

It cannot be taken away by the order of the lords in parliament, 
R. Sal. 511, 

It ſhall not be extinguiſhed by the acceptance of another dig. 
nity, or title. Skin, 437. 

So it {hall not be loſt by non-claim : for the ſtatutes of limit;. 
tions do not extend to it. R. Skin, 437. 


(F) The Paivilege of Peers. 


(F. 1.) To be tried by Peers. 


Vide Par- A LL the barons of parliament ſhall be tried for treaſen, fe- 
120 he.) lony, miſpriſion, or as acceſſory, at the ſuit of the king by 
4 their peers. By Magn, Chart. 9 H. 3. 29. non ſuper eum ibimui, 
Sc. uſſi per legale judicium parium ſuorum. 2 Init. 49. 9 Co. zo. b, 
Sta. 152, 153. | 
So, all of the nobility, who are peers of parliament, 
So by the common law, which is now affirmed by the f, 
20 H. 6. g. all dutcheſſes, counteſſes, and baroneſſes, who are 
noble by deſcent, creation, or marriage. 2 IH. 50. | 
And marchioneſſes and viſcounteſſes, &c. tho' not named by 
the /f. 20 H. 6. 9. 2 Inft. 50. | 
So the queen conſort, or dowager. 2 Int. po. 
And a peer cannot waive his trial by his peers. A. 56. in 
marg. Mp. 621. 1 Tr. 265. 2 Ruſh. 94. Vide poft, (F. 2.) 
But the nobles of another kingdom, or who are not barons ot 
our parliament, ſhall not be tried by the peers of parliament, 
By the common law, confirmed by parliament 4 £4. 3. 
2 Infl. 0. 7 Co. 15, 16. Calvin. 3 Inf. 30. Jide Scatland, 
(D. 6.)* 
Nor a woman, noble by marriage, who has loft her dignity by 
a ſubſequent marriage under the degree of nobility. 2 1»//. 50 
Vide ante, (C. G.) ro | 
Nor an archbiſhop, or biſhop ; for they are not peers inher- 
table. Seld J. P. if he be not accuſed in parliament. 4. Sel 
3 Vol. 2. p. 1541. 3 Liſt. 30. for they make proxies after pl 
: and withdraw themſelves. 3 I. 31. $ 


| 


9 4 i 

80 2 baron of parliament ſhall not be tried by his peers in an K ; 
appeal, which is the ſuit of the party. 2 I. 49. 9 Co. 30. 6. 1 
Sta, P. C. 152. 4. 10 Ed. 4.6.6, 3 Injt. 30. : 91 
Nor in præmunire, or other caſe, except treaſon, ſelony, or bi 
miſpriſion. 1 Bul. 198. 3 Inſt. 30. þ 
So he may be indicted for treaſon, felony, or miſpriſion by a wy 
jury. 2 1%. 49. H 


And upon ſuch indictment in B. R. he may plead his pardon 


— 
— — 
3 


there, 2 Inft. 49. R. 1 Rol. 297. al 
And if he does not appear, proceſs iſſues there, and he may be 2 
outlawed upon it, per judicium coronatorum. 2 Init. 49. I 


So the indictment ſhall be before B. R. or commiſſioners ap- 
pointed, by a jury of the county where the offence was committed. 
In . 28. . 
; 555 before juſtices of oyer and terminer. Vide Ducheſs of 
Kingſton's caſe, Cowp. 283.* 


8 * 
* 
- — 


4 we 
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the recognizance. Cowp. 284.“ 

But he cannot confeſs the indictment, or plead not guilty 
in B. R. 2 Inft. 49. 

And before plea, the king ſhall make an high ſteward, who 
may arraign him, or tranſmit the iudictment by certiorari to par- 
lament, R. Hut. 131. 

By the commiſſion to the high ſteward, the indictment is re- 
cited, and power given to him to receive the indictment, and to 
proceed ſecundun legem Augliæ; and a command to the peers 
to attend, and to the lieutenant of the tower to bring the pri- 
ſoner, and a certiorari of equal date with the commiſkon, or later, 
to remove the indictment before him indi/atz, 3 Inſt, 28. Vide 
1H. 4. 1. 


And on certificate of an indictment being found, warrant * 
may be granted by a judge of B. R. to arreſt him; and on the 4 
arreſt, B. R. may grant a habeas corpus, on the return of which ; 
they may let him to bail on recognizance to appear as well in 4 
B. R. as before the king in parliament. Vide the form of 0 


At the trial of a peer, the king conſtitutes an high ſteward de (r. 29 
vice, 3 Inſt. 28, 1 H. 4. 1. a. De quo vide Officer, (E. 5.) Themanner 
The high ſteward by warrant requires which ſerjeant at arms ä 

he pleaſes to ſummon the peers named in the warrant, to 


be at Weſtminſter on ſuch a day, to try, Sc. Mo. 62 1. Sta. 15 2. 


— 


3 loft. 28. | i} 
So, by warrant, he requires the lieutenant of the tower to | 
bring his priſoner. Mo. 621. 1 H. 4. 1. a. 3 Inſt. 28. 4 

And, by letter, the judges are required to be preſent, who at- by 
tend in ſcarlet, c. Keil. 54. | | 1 

And a writ goes out of chancery to the lieutenant of the 34 
tower, to bring the priſoner as the high ſteward ſhall appoint. 1 
3 Inft. 28. 1 


And peers, in commiſſion to find the indictment, may be 
vpou the trial. R. Keil. 58. 
Hh 3 A pre- 
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INIT T. 


A precept by the high ſteward to the ſerjeant to ſummon 


tot & tales proceres, We. per ques, Wc. names none particularly, | 


3 Hist. 28. 
But they ought to be 12 or more. 3 List. 28, 3o. 


At the day appointed the commiſſion is read. Mo. 621. 
Sta. 152. 3 Inft. 28. 

Then the peers are named according to the ſummons returned, 
Mo. 621. 3 Inſt. 28, 29. 

The priſoner cannot challenge any peer. R. 1 Ty. 366, 
3 Infl. 27. 2 Ruſh. 94. Pide infra. | | 

'The peers, who appear, take their places according to their 
dignity, Mo. 621. 3 Inf. 28, 29. Sta. 152. 

And afterwards the priſoner is brought to the bar. Io. 621, 
Sta. 152. 3 Iiſt. 29. 

And then the indictment is read. Moe. 621. 3 Ift. 29, 


| Sta. 152. 


And the priſoner arraigned. 3 Inf. 29. Sta. 152. 

Afterwards the priſoner ought to plead, otherwiſe he ſtands 
mute. R. 1 Tr. 366. Vide infra, © 

If he pleads not guilty, iſſue is joined upon it. 3 Inf. 29. 
Vide infra. 

And there needs no counſel for this ; but if he pleads matter 
of law, counſel ſhall be aſſigned him. 3 Int. 29. 2 Ruſh. ga. 
1 Tr. 366. 

If the priſoner does not appear, the fame proceſs ſhall be 
againſt him as upon another indictment, till he be outlawed, 
3 Inſt. 31. 

After the indictment read, the peer ought to plead ; otherwiſe 
judgment ſhall be againſt him. Keil. 57. 1 Tr. 366. 

If he pieads not guilty, he puts himſelf upon his peers, 
Mo. 621. Sta. 152. 3 Inft. 29. Vide ſupra. 

And he cannot waive the trial by his peers, or challenge any 
of them. _ 14. 621. Keil. 56. 3 Inſt. 30, Vide Parliament, 
(L. 17.) ide ante, (F. 1.) Vide ſupra. 

And he need not have time allowed for pleading, tho' the in- 
dictment be long. Keil. 56. 

If he does not plead, but confeſſes the indictment, judgment 
ſhall be immediately againſt him. 1 H. 4. 1. a. a 

After plea, the king's ſerjeants and attorney immediately give 
evidence againſt him; and then the priſoner ſhall anſwer to it. 
Sta. 152. 3 In}, 29. 

Then the conſtable with his priſoner retires, while the peers 
conſult of their verdict. Sta. 152. b. 3 Lift. 29. 

The judges may be aſked their opinions in any point : for they 
are preſent for the aſſiſtance of the court. Keil. 54. 

And therefore, if the high ſteward aſks a queſtion, they ought 
to anſwer tho! it he in the abſence of the priſoner. Keil. 54. 

So they may deliver their opinion upon a queſtion pro- 
poſed in point of law, in the abſence of the priſoner. Dub. 
Keil. 54. 


DI GN I T V. 


zut they ought not to deliver their opinion, before the trial of 
; criminal caſe triable before them. 3 Inſt. 29. 
If the peers, after evidence, being in conſult, deſire to ſpeak 


with any of the judges ; with afſent of the high ſteward he may 


oo to them. Reil. 5 4. , ; 
© But the judges ought not to deliver any opinion in point of 


ur, but in open court. Keil. 54. in the preſence of the pri- 


ſoner. 3 Inft. 29. 5 5 
And they ought not to ſpeak with the king's counſel privately 


upon it. 3 12ſt. 30. 

And therefore, if the peers, in conſulting of their verdict, 
 defire to ſpeak with a judge, and then aſk his opinion in law, he 
ought to inform them, that he cannot deliver a private opinion, 
nor without conference with the other judges. R. Keil. 54. 

If the peers in conſulting, c. deſire to ſpeak with the high 
ſteward; he cannot ſpeak with them but in the preſence of the 


priſoner. R. Keil. 57. 3 Lil. 29. 
The peers may eat and drink, after evidence given, before ver- 


dict. 1 Tr. 366. 2 Ruſh. 95. 

But the peers ought not to ſeparate or adjourn after evidence, 
before their verdict. 1 Tr. 366. 3 I. 30. 2 Ruſh. 95. 

After a major part of the peers in conſult are agreed of their 
rerdict, they again take their places, aand the high ſteward aſks 
of the loweſt, and ſo of each /eriatim, whether the priſoner be 
guilty, who anſwers without oath, gwilty, or, not guilty upon 
his honour. Sta. 152. b. 10 Ed. 4. 6. 6. 1 H. 4. 1. a. 
3 Inf, 30. 


Then the high ſteward aſks for the priſoner, and declares the 


rerdict to him, and gives judgment accordingly, Sta. 152. 6. 
for the verdict is given in the abſence of the prifoner. 3 Ine. 30. 
if they do not agree, the court may adjourn to the next day: 
cho it is not uſual. Keil. 57. 3 Iuſt. 31. | 
And in ſuch caſe the peers need not continue together, as othe 
juries; but may retire to their houſes. R. Keil. 57. 


(F. 3.) As to Oath, Arreſt, Sc. 


50 2 peer, generally, ſhall not be upon oath in trials be- 
fore them, or when he anſwers in any court, as a defendant, 
Jin. 154. Vide Serement, (C.) 

So he ſhall not be put upon a jury, or aſſiſe. Fon. 153. 
9 Ga 49. 4. Reg. 179. 5. 48 Af. 6. 

And if he be, he ſhall have a writ for his diſcharge. 
Rex. 179. 5. R. 48 Ed. 3. 30. l. Dy. 314. ö. 

So an attachment does not go againſt a peer for a contempt in 
diſobeying an injunction, c. Seld. 3 Vel. 2. p. 1543+ 

90 a peereſs, by marriage or deſcent, ſhall not be arreſted ; for 
a cagias does not he againſt her. R. 6 Co. 52. 6. 

So a peer ſhall not be arreſted in debt or treſpaſs; for a capias 
toes not lie againſt him. 9 Co. 49. 4. 6 C52, 3 Hob. 61. 

Hh4 And, 
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DIGNI T T. 


And, if arreſted by a proceſs which names him a peer, 3 fuber. 
ſedeas ſhall go. Sal. 512. 4 Inft. 126. F. N. B. 247. C. 

So, if he has ſat in parliament as a peer. Sal. 5 12. 

But if he never fat as a peer, nor be named fo, he ought w. 

lead. Sal. 512, for there ſhall not be a /iperſedeas z but perhaps 

C may have a writ to the juſtices, mentioned F. N. B. 247, if 
he be a peer. 

So a peer ſhall be in execution upon a ſtatute-ſtaple, ſtatute. 
merchant, or recognizance. X. 2 Leo. 173, 4. 

So execution ſhall be againſt his body upon a judgment. Di. 
2 Leo. 173. | 

So a capias lies againſt a peer in an homine replegiando. Hob. 61, 

So a peer ſhall find bail upon a habeas corpus to remove a cauſ:, 

R. 2 Leo. 173 

So a capias lies againſt a peer for an offence to the king imme. 
diate: as, for felony. Seld. 3 vol. 2. p. 1546. 

So, for a reſcous made, &c. Seld. 3 Vol. 2. p. 1546. 

So a capias lies againſt an earl, baron, &c. in Ireland, 

And againſt a biſhop of Ireland; though he is a biſhop of the 
univerſal church, Pal. 345. 


DIOCESE. 
Vide Pariſh, (A.)—Prohibition, (F. g.) 
DISABILITY. 
N Abatement, . 1, Re.) -en, C. Ac 
"SO (I. 1.)—Condition, (M. 2, &c.)---Popery, (b. 


DISCETT. 
Vide Deceipt. 


CUrit of Diſceit: 
Vide Ancient Demęſue, (E. 2.) 


L138 CEMT. 


When a Man takes by Deſcent. 


VERY eſtate of inheritance which a man has, he takes 
by deſcent or purchaſe, Co. L. 13. 6. 1 


DIS CEN T. 


n all caſes, where a man derives the eſtate from his anceſtor, 
ke takes by deſcent : as, if tenant in fee- ſimple, or tail, dies, his 
heir takes by deſcent. Co. L. 13. b. 

A charge on the eſtate does not alter the manner of the heirs 
uking the land; but if the tenure or quality of the eſlate be 
ilered, the heir is a purchaſer. 1 Bl. Rep. 22.9 

So, where the anceſtor has an eſtate for life, and afterwards a 
limitation is to his right heirs, the heir takes by deſcent : as, if 
a fcoffment be to the uſe of A. for life, remainder to B. in tail, 
remainder to the right heirs of A.; the heir of A. takes by de- 
ſcent, Co. L. 22. 6. 319. 5. R. 2 Co. 91. 3. Mo. 284, 719. 
Pal, 56. 1 Rel. 627. l. 20, 25. 2 Rl. 417. J. 10. 

80, if it be to A. and B. for life, remainder to the right heirs 
of him who dies firſt, and A. dies; his heir takes by deſcent, 
(io? the remainder could not veſt before the death of 4. Cz. 
I. 378. b. D. cont. Lit. 258. 

So, if it be to the uſe of A. for years, if he ſo long lives, and 
afterwards to B. for life, and afterwards to the right heirs of A. 
Cit. Mo. 719. Poph. 3. 2 And. 138. R. acc. 3 Lev. 406. 
Dub. 4 Med. 384, but the court inclined cont. and in the caſe, 
2 Lev. 406. the limitation was to A. and his heirs. Cont. Co. 
I. 319. 5. Semb. acc. where it was limited to the truſtees for the 
life of A. Eg. R. 21. 

So, tho' the eſtate for life in the anceſtor be created by act in 


hw: as, if a feoffment be to the uſe of another for life, remain- 


der to A. in tail, remainder to the right heirs of B. the feoffor ; 
becauſe B. cannot have an heir during his life, and by the ,. 
27 H. 8. the poſſeſſion is executed to the uſe, the law creates an 
uſe to B. for his life, till the future uſe comes in ee ; and there- 
fore the heir takes by deſcent. Co. L. 22. ö. Mo. 284. 

Or, if a man covenants to ſtand ſeiſed to the uſe of A. in tail, 
and afterwards to the heirs male of himſelf; the law creates an 
uſe in the covenantor for his life, and his heir male takes by de- 
ſcent, R. 2 Mod. 211. 4 Med. 382. 

Or, to the uſe of his heirs males by a ſecond wife; he has 
immediately an eſtate-tail, and the ſon by the ſecond wife ſhall 
take by deſcent. R. 2 Lev. 79. 1 Med. 121, 159. 

90, if a man upon a conveyance limits a void remainder, 
by which the reverſion reſults to himſelf, his heir takes by de- 
ſcent : as, if a man demiſes for life, remainder to his right heirs, 
the remainder is void z for he cannot make his heir a purchaſer, 
e he does not part with the whole eſtate out of himſelf. Co. 

» 22. b, | 

So, if a fine fur grant & render be to a huſband and wife, and 
the right heirs of the huſband (where the huſband was ſole ſeiſed 
before) who render to A. for the life of the huſband, remainder 
to B. for life, remainder to the right heirs of the huſband ; the 
remainder to the right heirs is yoid : for he cannot make his right 
heir a purchaſer, where he does not part with the whole eſtate out 
of himſelf; and therefore the reverſion was in the huſband. 


2 Ru. 414. J. 45. 
So, 
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So, if by bargain and ſale, land be conveyed to A, and 1; 
heirs, and A. dies before enrollment ; the heir takes by deſcen, 
Vide Bargain and Sale, (B. g.) 

So, if a man covenants to ſtand ſeiſed to the uſe of B. and hi; 
heirs, upon a contingency, and B. dies before, and then the coy. 
tingency happens; the uſe riſes to the heir, who ſhall take quaſ 
by _ 2 Rol. 794. JI. 45. K. Pol. 59, 66. 

If A. covenants to ſtand ſeiſed to the uſe of B. in tail, and for 
default of iſſue, to his own heirs male; his younger ſon, after 
the death of the elder leaving a daughter only, takes by deſcent, 
R. 2 Mod. 211. 

*So, if a man grant to A. B. remainder to his own heirs male; 
his heirs male take by deſcent. But if ſuch a limitation be mais 
by will, or by a third perſon by deed, the heir male takes by pur- 
chaſe. 2 Bl. Rep. 687.* | 

If A. limits an eſtate to his wife for life, and afterwards by: 
ſubſequent deed limits it to the heirs of the body of his wife ; tte 
takes an eſtate- tail: for theſe eſtates are conſolidated, and th: 
heir of the wife does not take by purchaſe. Dub. 2 Jer. 489, 

So, if a deviſe be to an heir of the ſame eſtate which he would 
have by deſcent ; he ſhall take by deſcent. Yide Deviſe, (k.) 

So, if a deviſe be to A. for life, remainder to the heir of the 
deviſor in fee; the heir takes by deſcent, tho? it be a remainder: 
for it makes no alteration in the nature of his eſtate, R, 
1 Kel. 626. Il. 35. | 

So, if a deviſe be to A. till his heir attains the age of 24, and 
then to him in fee, and that his wife ſhall have a third part for her 
life; and if he dies before 24, to his wife for life; and if his heir 
has no iſſue, to his daughter in tail. 1 Rol. 626. J. 45. 

So, if a copyhold be ſurrendered- to the uſe of his will, and 
then he deviſes to A. for life, and afterwards to the heir of 
his body for ever; the heir of A. takes a fee by deſcent. R. 
1 Rel. 627. l. 5. | 

90, if a deviſe be to J. his younger ſon in tail, and if he dies 
without heir, to his own right heirs; the eldeſt ſon takes by 
deſcent, R. 1 Sal. 233, 4. 


(B) When, by Purchaſe. 


B UT a man takes by purchaſe where the eſtate firſt veſts in 
him; and he does not derive it from his anceſtor. { /ide Ci. 
L. 3. 5. 1 Co. 95. Shelly. | 

As, if land be limited to A. for life, remainder to the right 
heirs of B. his right heir takes the remainder by purchaſe. 
1 Rol. 627. I. 15. R. 3 Leo. 14. 

So, if a feoffment be to B. to the uſe of A. in tail, and after- 
wards to the right heirs of B. For it was a remainder, and nota 
reverſion, tho' H. was the feoffee. Semb. OG. L. 22. b. 

So, if a deviſe be to A. for life, and aſter his death to his next 
heir male and the heirs male of his body; his ſon takes the fe- 
mainder by purchaſe, R. 1 Co. 66. 6. 85 


go, where a man takes by executory deviſe, he takes by pur- 


DI S8 C ENT 


chaſe, Vide Deviſe, (N. 16, 17.) 


80, a deviſe to A. for the life of B. and then to the heirs male 
of B. then living 3 the ſon of B. then living, being godſon to 


he teſtator, ſhall take, for it is defignatio perſone. R. per 3 J. 
» B. R. which was reverſed in the exchequer chamber, and after- 


wards affirmed in parliament. Ray. 330. 2 Jon. 99. 1 Vent. 334. 

80 it a copyhold be ſurrendered to A. and his heirs, and 
4, dies before admittance, by which his heir is admitted; he 
nes by purchaſe, for there was nothing in 4. who was never 


admitted. R. 1 Kol. 627. J. 30. : : 
So, if an eſtate be limited to B. per auter vie, remainder to A. 


for life, remainder to the right heirs of B.; if he dies before A. 
the remainder is not veſted in B. tho' he has a freehold : for if he 


dies before A. it ſhall never take effect. Lit, 258. 
80, if it be limited to 4. and B. for their joint lives, and 
afterwards to C. for life, remainder to the right heirs of B. 


2 Rl. 418. J. 10. 
[The words, “ herrs, heirs-male, or heirs of the body,” are not 


arays words of limitation; they may be conſtrued words of pur- 
ng, H. 1 G. 3. 


chaſe, either in will or deed, Dae v. Lami 


1B. I. 1100. ] (Vide Deviſe, (N. 24.) 


II 2 man dies ſeiſed in fee, the deſcent ſhall be to his eldeſt 


ſon. 


If he has no ſon, to all his daughters in co-parcenary. 


(C) To whom a Deſcent ſhall be. 
(C. 1.) To the next in Blood. 


If he has no iſſue, to his eldeſt brother. Lit. S. 5. 

If he has no brother, to all his ſiſters. 

If he has no iſſue, nor brother, nor ſiſter ; to his next collate- 
nl couſin of the whole blood. Lit. S. 2. 


But land ſhall not deſcend to the next in blood, if there be any 


nearer ure repreſentations : as, if B. has iſſue C. and D. and C. 


lies in the life of his uncle, and then the uncle dies; his eſtate 


ſhall deſcend to the ſon of C. and not to D. tho? he is neareſt in 
blood. Co. L. 10. 6. 3 Co. 41. a. | 


So all the 


J. 10. b, 


90, by the Jewiſh law, Seld. de ſucc. 
do land ſhall not deſcend to the father, or other lineal anceſtor, 
to he be neareſt in blood; but ſhall deſcend to the uncle, 
other collateral couſin. Lit. S. 3. 
And this is a maxim peculiar to the common law. Lib. 
Rib. cited Co. L. 1 1. a. cont, Acc. 1 Vent. 414, 415. 


Yet if land deſcends from a ſon to his uncle, after the death of 


poſterity of C. ſhall inherit before D. or his iſſue. Co. 


the uncle without iſſue, it may deſcend from him to the father. 


Li. 8. 3, 


80 
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(c. 2.) 
Tho' he be 
polthumous, 


D 1s CENT. 


So likewiſe if an eſtate be granted to a ſon for life, remaind 
to the next of his blood; the remainder ſhall be to the fake, 
and not to the uncle. Co, L. 10. 6, 
So, if an eſtate be limited to . for life, remainder to lis ye, 
of blood in fee; A. has no iſſue, his brother has ifſug B. and 0 
and dies; and B. alſo has iſſue, and dies, and then the deat o 
A. happens; the remainder veſts in C. for he is the near a 
blood to A. tho' the iſſue of B. ſhall be his heir. Ca. L. 10. ; 


So, if a man dies ſeiſed of land, (his wife being privemen g. 
ſeint) and his land deſcends to his daughter, brother, uncle, g. 
and afterwards a ſon is born, or other nearer heir; the after hon 
iſſue ſhall enter upon the daughter, brother, uncle, or other te. 
moter heir. G. L. 11. 6. 

So, if land deſcends to a daughter, and another daughter i 
afterwards born; ſhe ſhall be parcener with her ſiſter, C. 
L. 11. b. 

a So, if A. has iſſue B. and C. and B. dies, his wiſe privement 
enſeint with a ſon, then A. ſuffers a recovery to him and the heir 
of his body, and dies before execution, and C. enters; the ſong 
B. born afterwards ſhall enter upon him: for C. takes by deſcent, 
and the execution relates to the recovery, which was in the li 
of A. R. 1 Co. 98, 106. Shelly, 

So, if huſband and wife ſeiſed in tail general, have iſe 1 
daughter; then the huſband dies, his wife privement enſcint, and 


the wife aliens, upon which the daughter enters by /f. 11 H. 5, 


20. A ſon afterwards born ſhall enter upon her: for, by the {tz 
tute, the daughter was in guaſs by deſcent. 3 Co. 61. 6, 
30, if a condition be broken in the life of the feoffor, who dic 
before entry ; and afterwards his daughter, as heir, enters; 
a ſon born afterwards ſhall enter upon her. 1 Co. 99. a. 

So, if a man, entitled to enter upon conſent given to a raviſher, 
dies before entry. 1 G. 99. a. | 

Or, to enter by farce of a remainder. 1 Co. 99. 4. 

But if an eſtate veſts in a daughter, brother, Qc. by purchaſe 
and not by deſcent; a nearer heir, born afterwards, ſhall not 
deveſt it: as, if a remainder be limited to the right heirs of 5, 
who dies, his wife privement enſeint, and then the remainder 
happens. 9 H. 7. 25. 4. 1 Co. g5. a. R. 1 Sal. 227, 
2 Ver. 5 79. Skin. 430. R. cont, in Parl. 4 Mad. 202. 
3 Lev. 408. | 

So, if it veſts upon a contingency. Cro. Car. 412. 

So, if a brother, &c. by his entry be remitted. K. 3 Les. % 

Or, upon a forfeiture for a condition broken, conſent to 1 
raviſher, Cc. 5 Ed. 4. 6. a, 1 Co. 95. as 

So, if a daughter, &c. pays money, or performs a cond 
tion, whereby the eſtate is preſerved. R. 1 Co. 95+ 4. 99+ % 
R. Cro. Ca. 87. 

And now by the „. 10 & 11 IF. 3. 16. A fon or daughter 
born after the death of the parent ſhall take in the ſame mann 
as if born in his life-time, tho? no eſtate be limited to preſerve 
contingent remainders, Cc. 


DIS CT EN T. 


(C. 3.) To the moſt Worthy, 


80 it is a rule, that a deſcent ſhall be to the moſt worthy in 
dood: and therefore, if a man ſeiſed of land has iflue ſeveral ſons 
ind daughters; the male iſſue ſhall be preferred, for the male is 
the moſt worthy. Vide Co. L. 14. 

If there are ſeveral ſons; the deſcent, by the common law, 
all be to the eldeſt. 

If there be not any iſſue, but a man has ſeveral brothers; the 
deſcent ſhall be to the eldeſt brother. Lit. S. 5. 

80, if a man purchaſes land, and dies; all of the blood of the 
part of his father ſhall inherit before thoſe of the blood of 
the part of his mother: for the blood of his father is the 
moſt worthy. Lit. S. 4. 

And the father has alſo two bloods in him; the blood of his 
father, and of his mother. Co. L. 12. a. 

And all of the blood of the father of the part of his father, 
ſhall inherit firſt; and then thoſe of the blood of the father of the 
part of his mother. G. L. 12. 6. 

So, if the ſame perſon has title by two bloods, and he cannot 
tke by the moſt worthy, he ſhall not take 5 the other, but the 
land ſhall eſcheat : as, if A. attainted has iflue B. and C. and the 
eldeſt purchaſes, and dies; if C. ſhould take by mediate, and not 
by immediate deſcent, tho? he has the blood of A. and his wife, 
if he cannot take as heir to A. he cannot as heir to the wife ; tho? 
both bloods, viz. of the father and mother, were inheritable to 
B. 1 Vent. 426. i 


(C. 4.) To the whole Blood. 


So a deſcent ſhall be to the heir of the whole blood: and 


therefore, if a man has iflue by divers venters, and the eldeſt pur- 
claſes lands, and dies without iſſue; his half brother ſhall not 
inherit to him. Lit. S. 6. | | 

90 none ſhall inherit an eſtate in fee-ſimple, if he has not in 
him the blood of the father and mother. G. I. 14. 4. 

Aud therefore, if the eldeſt brother purchaſes and dies with- 
out iſſue, the deſcent ſhall be to his ſiſter, uncle, or other next 
coulin of the whole blood, and not to the half brother. Lit. 
5 6, 7. 1 Vent. 424. Dy. 342. a. | | 

If a man pleads, that he is heir of the part of his mother, he 
oupht to ſhew that he is heir of the whole blood. 1 Yer. 442. 
hut if the eldeſt brother purchaſes, and dies without iſſue, and 
his uncle, &c. enters as heir, and dies; the half brother may in- 
berit to him; for he is of his whole blood. Lit. S. 8. 

*If lands deſcend to two daughters of the father by the firſt 
enter, and after his death an infant ſon be born of a ſecond ven- 
ter, the mother at that time reſiding in part of the premiſſes, and 
Keving rent for the other parts, both before and after the birth 
of her fon, though the ſon die within a ſhort gime (as five-weeks 

and 


* 


T. 


and three days) this is a ſufficient actual ſeiſin in the infant f, d 
to make a poſſeſſio fratris; ſo that the lands fhall not deſcend * ( 

him to his ſiſters of the half blood, but to a more remote heir (x 

the whole blood. 2 Bl. Rep. 938. 3 Will. 516.* 


(C. 5.) An Heir ought to be of the Blood of the firſt Purchase 


None can be heir to lands, who is not of the blood of the $14 
purchaſer. Co. L. 12. a. | 

And therefore, if a man inherits lands as heir to his father 388 
dies without iſſue, it ſhall deſcend to his heir of the par: gf 
his father; and the heir of the part of his mother ſhall never take 
for he is not of the blood of the firſt purchaſer : and if there i 5 
heir of the part of his father, the land eſcheats. Lit. S. 3. 

So, if he inherits as heir to his mother, it ſhall deſcend to the 
heir of the part of the mother : and if there be not any ſuch, the 
land eſcheats. Lit. S. 4. 

So, if A. purchaſes land and marries B.; his iſſue, and all at 
the blood of A. may inherit: but none of the blood of B. {ul 
ever inherit, Co. L. 12. a. ; 

So, if B. was the purchaſer, none of the blood of A. could 
ever inherit. Co. L. 12. a. | 


(C. 6.) When he takes as Heir of the Part of the Mother, 


If a man has land as heir to his mother, and dies without alte- 
ration of his eſtate z the heir of the part of his mother ſhall alway 
take. 

So, if he makes a ſeoffment to the uſe of himſelf and his heirs; 
ſuch uſe is in him as the antient uſe, and follows the nature of the 
land; and therefore, the heir of the part of the mother ſhall inhe- 
rit, Co. L. 13. a. Dy. 134. 2 Rel. 780. |. 35. 

Tho? the uſe be expreſsly limited to him and his heirs ; as well 
as where it reſults to him by operation of law. Cont. Dy. 134.4 
. 2 Rol. 780. J. 35, K. acc. 3 Lev. 406. Sal. 591. H. 
Ca. 186. | 

Tho' a feoffment, fine, Ec. be declared to the uſe of A. for 
life, and afterwards to the uſe of him and his heirs : for the tee 
is the antient uſe and reverſion. 3 Lev. 406. 

Or, to the uſe of himſelf for life, or for 99 years, and a. 
terwards to A. for life, and afterwards to him and his heirs 
R. 3 Lev. 406. 

Or, to the uſe of himſelf for life, then to his wife for life, then 
to the firſt, ſecond, and other ſons in tail, and afterwards to lim 
and his heirs ; the reverſion is the antient cſtate, and fhall de. 
ſcend to the heir of the part of his mother. E. in C. J. Tr 
> An. inter Abbot and Burton, Sal. 591. ( Reported Comyni! 

bp. 160.) - 

Tho? there be a fine and recovery, by which the uſe ariſes out 
of the eſtate of the conuſees : for they make but one conv?yances 
R. Sal. 591. (Vide Comyns's Rep. 160.) 

SO, if a man ſeiſed as heir of the part of his mother, makes 


feoffment upon condition, and afterwards enters for the _ 
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gion broken; the heir of the part of his mother ſhall take. Jide 
12. 0. 

1 2 if the feoffor dies, and his heir enter; the heir of 

the part of the mother ſhall afterwards have the land. Co. 
. b. 

71 fach a man makes a leaſe for life or years, or a gift in 

til, rendering rent; the reverſion deſcends to the heir of the 

t of the mother, and the rent, as incident to the reverſion, 

9. L. 12. b, 

17 0 if before the /t. quia emptores terrarum he had made a 
{-ofment in fee of parcel of his manor, rendering rent. Co. 
I. 12. b. 8 Co. 54. a. 

80, if he deviſes to A. for years, remainder to B. in fee, who 
was heir of the part of the mother; he {hall have it by deſcent, 
R. 3 Lev. 127. 

So, if a man has a rent-ſeck as heir of the part of his mother, 
and the grantor grants a diſtreſs for rent, by which it becomes 
 rent-charge 3 it ſhall go to the heir of the part of the mother. 
Co L. 13. a. 

So, if * has a manor, and a tenancy eſcheats. G. L. 13. 4. 

If he recover upon voucher, the heir of the part of the mother 
ſhall have the land recovered. G. IL. 13. a. 

(A. ſeiſed in fee deviſes to his wife in fee, and dies ſo ſeiſed. 
leaving B. his widow, and C. their only child, his heir at law. 
B. previous to her ſecond marriage, by leaſe and releaſe conveys 
to truſtees to the uſe of herſelf for life, to truſtees for a term, re- 
mainder to C, for life, to truſtees to preſerve, &c. Remainder to 
Cin in tail, in default of iſſue to ſuch perſon as B. by deed or 
will, notwithſtanding coverture, ſhall appoint, for want of ap- 
pointment, to her heirs for ever. B. by will duly executed, 
during coverture, deviſes all her real and perſonal eſtate, &c. 
ſubject and charged with payment of debts and legacies, to C. B. 
dies, leaving C. her only child, and heir at law. He does not 
take from his mother by purchaſe, but by deſcent ; and conſe- 
quently, on his death, it deſcends to his heir ex parte materna. 
R per B. R. unanimouſly, on a caſe out of chancery; and de- 
_ accordingly, Hurſt v. E. Winchelſea, M. 33 G. 2. 2 B. 

880. 


(C. 7.) When not. 


But if a man takes by purchaſe, the heir of the part of 
lis father ſhall inherit, and not the heir of the part of lis 
mother. 

And therefore, if a man ſeiſed as heir of the part of his mo- 
ther makes a feoffment, and takes back an eſtate to him and his 
leirs ; the heir of the part of his father ſhall take: for it is a new 
purchaſe. Co. L. 12. b. | 

lf he makes a feoffment, rendering rent to him and his heirs z 

creat goes to the heir of the part of his father. G. L. 12. . 
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If huſband and wife have iſſue B. and land is given to 4 for 
life, remainder to the heirs of the wife; B. takes as a purchag. 
and therefore the land ihall deſcend to the heir of the part of l, 
father. OG. IL. 13. a. 

If huſband and wife levy a fine of the land of the wife ur grant 
& render to them in tail, remainder to the heirs of the huſþx4. 
the heir of the part of the huſband ſhall take: for it is as a ſec; 
ment and re- ſeoſtment. R. 1 Sal. 337. Sho. 92. Carth, 140 

If a man ſeiſed of the part of his mother levies a fine f- grant 
& render to himſelf, he ſhall be afterwards ſeiſed of the part of li 
father. Mod. Ca. 45. 

[If A. has a leaſe to her and her heirs for three lives, and derife; 
it to her daughter an infant, and directs the guardian to male 
purchaſes for the infant's benefit, the guardian on the death of: 
life takes a new leaſe for three new lives, and the Infant dies; the 
new leaſe ſhall not go to the old uſes, to the heirs ex parte materny, 
but to the heirs of the infant ex parte paterna. Pierſon v. Shere, 
. 1739. 1 Athyns 480.] 


(C. 8.) Muſt be Heir to him who was laſt ſeifed, 


A man, who takes by deſcent, ought to be. heir to him why 
was laſt ſeiſed of the actual frechold and inheritance, . 
L. 11. ö. 15. a. 

And therefore, if a man dies without ifſue, and his uncle 1; 
his heir enters, and dies; the father may be heir to the uncle, 
his brother, who was laſt ſeiſed: but, if the uncle was not ſeiſcd, 
the father cannot be heir. Co. L. 11. b. 

So, if A. dies having a ſon and a daughter by one venter, and 


a ſon by another, and the fon by the firſt venter becomes actual) | 
F feiſed, and dies; his ſiſter ſhall be heir to him: but if he be not Ae 
F ſeiſed, the ſon by the ſecond venter ſhall be heir to his father, C. De 
4 L. 15. R. Jon. 361. on 
N And in the laſt caſe, the deſcent is immediate from the father oP 
to the ſon by the ſecond venter, R. Jen. 361. mw 
14 [If lands are ſettled to the uſe of A. and B. and the ſurvivor, 6 0 
, for life, then to the heirs of the body of B. by A. and for want * 
{8 of ſuch iſſue to A. his heirs and aſſigns; and they have iſſue only 0 
11 a daughter C. B. dies, A. marries again, and has iſſue only he 
34 a daughter D. C. marries, A. gives poſſeſhon of the premulics, "a 
! N but without conveyance, A. dies, then C. dies, leaving a fon who 7 5 
41 dies; AJ. had no brother only a ſiſter, who enters; D. has Ig 
411 no title to the lands. Fenkins v. Pritchard, H. 30 C. % 1 
1 2 Will. 45.) 0 

So a man who claims an uſe, ſcigniority, rent, adyowſon, 0r 2 


other hereditament, ought to be heir to him who was laſt ſeiſed. 
Co. L. 14. 6, | 
So he, who claims a copyhold. Vide Cpybeld, (D. 1.) 
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(C. 9.) What ſhall be a Poſſeſſion, 4 

. | 

And therefore, where there was an actual ſeiſin by an uncle, 
or brother, the father or ſiſter may be heir: as, if the uncle, or 1 
brother made an actual entry into the land. Ca. L. 11.6. 15. a. 


t ke entered into a parcel, generally, it is ſuthcient for all the 
nds in the ſame county. Co. L. 15. a. 

If the brother was within age, an entry by his guardian is ſuf- 
beient, Co. L. 15. a. 

It the land was in leaſe for years, it is ſufficient, tho* the 
b'o:her did not enter, nor take the rent: for the poſſeiſion of 
the leſſce was his own poſſethon. Co. L. 15. a. 4 C. 21. as 
R. 1 Vent. 261. 

So, if it was a leaſe for life, ani the brother received the rent 
after the death of his anceſtor. $S-mb. Co. L. 15. a. 

[f tenant for life, with power to let leaſes, make a leaſe to A. 
for chree lives, haberdum from the day of the date; the leaſe is g 
void, Las being a freehold to commence in futurs,* A. tenant at ' 
will, and his poſſeſſion is the poſſeſſion of the leſſor. Denn v. 
Fearnfide, M. 21 G. 2. 1 Wilf. 176. 

So, if a father deviſed land in capite to his wife for life, and ſhe 
entered into the whole; it ſhall be a poſſeſſion of a third part for 
the heir, who was tenant in common with her for this third part. 


S 5 


R. Mis. 868. | 
. 10.) What not. 
But if the uncle or brother had not actual ſeiſin, the father or [ 


(ter ſhall not be heir: and therefore, if the uncle or brotlicr dies 
belore extry by him, his guardian, or leſſee, &c. the ſon by the 
cond venter ſhall be heir. Co. L. 15, 

do, if there be a leaſe for life, or a gift in tail, and he dies be- 
fore receipt of rent. Co. L. 15, as R. 1 And. 31. 

50, if a deſcent be of a rent, and he dies before ſeiſin of it. 
00. L. 15. 8. 

Or, of an office, ſranchiſe, courts, common, Sc. Co. L. 
;. b. 

do, if an advowſon deſcends, and he dies before preſentation. 
U. . 15. b. 

So, if a dignity deſcends: for there cannot be n feifin of it, 
CL, 15. . X. Cri. Car. 601. 

do, if the crown, or the demeſne lands of the crown, deſcend. 
i * K 
So, if an eſtate tail deſcends: for it goes ſecunduuni formam dani. 
©, L. 13. b. 15. b. 
do, if the uncle, or brother be ſeiſed, but his ſeiſin be de- 
uod: as, if the wife of his anceſtor recover dower, and ſurvive 


1 
un, Co. L. 15. b. 


l. pe 4 | . 8 
„bat advantages an heir ſhall have. Vide in Chancery, 
K _ 2, 2 ) 


Vol., IIi. 11 


rene. 


(C. 11.) Who cannot be an Heir. 


. 
; 
(C. 11.) But a monſter, which has not human form, cannot take by 
A montter. deſcent, as heir. Co. L. 7. b. 
f 
N 1 So a baſtard cannot take by deſcent. Co. L. 8. 4. Ts, 
alien, &c, Baſtard, (E.—F.) : 5 
Nor an alien. Vide Alien, (C. 1.) 
e 73.) So a perſon attainted for treaſon or felony cannot be heir to any i 
. 4. 8. . F. & is. 
So none can be heir to a man attainted for treaſon or felony: tl 


for his blood is corrupted. Co. L. 8. a. St. P. C. 195. J. 
So, if a perſon attainted be pardoned by the king; a ſon, hory by 


il after the attainder and bcfore the pardon, cannot be heir to hin, e 
* (Vide $f. P. "$f 195. b.) Wn 
Mt Nor a ſon, born before the attainder : for his blood, cur. 
4 rupted by the attainder, is not reſtored by the charter of pardon, 

E 

| Co. 1 8. A. tri 


So, if a ſon, born before the attainder ſurvives his father, 
a younger ſon, born after the charter of pardon, cannot inkert, 
tho' his blood is not corrupted: for his elder brother is living (B 
though not inheritable. Co. L. 8. a. Vide 1 Pont. 413, 417. 

If a man, after an attainder has two ſons, and one of then 
purchaſes, and dies without iſſue, the other cannot be heir to his fen 
brother. Co. L. 8. a. 

So, if a man attainted has a ſon, who purchaſes, and dies with- 
out iſſue ; his uncle, Oc. cannot inherit: for he ought to derire 
his blood by the mediation of the father, who was attainted, 
1 Yet. 425 

And wheh the blood of the heir is corrupted, which hinders a 
deſcent to him, the land eſche . I Jen. 426. 

But if a man be attainted, and afterwards has a charter of pat- 
don, a ſon, born after the pardon, may inherit. Ce. L. 8. a. 

So, if a man attainted has two ſons, one born before the at. 
tainder, and the other after a pardon, and the elder dies f in the 
life-time of his father, the youger may inherit. Ca. L 

So, if a man before attainder has two ſons, and one * 
and dies; the other may be heir to his brother. G. I.. 8. 4. 
1 Vent. 425. Dub. Mo. 569. 

80, if the grandfather be attainted, and the ſon purchaſes, and 
dies without iiJue z his uncle may i: nh zerit: for the attainder was 
paramount to him. 1 Vent. 425. 

80, if there be a pardon by act of parlement, a ſon born befor: 
may inherit: for the corruption of the blood i is pur rged. ade Us 
J. 8. g. | 

So, if the blood of the ſon be reſtored by act of patii- 
ment, the collateral heirs of the ſather may inherit lin 5 
1 Feu. 4208 
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do inheritances cannot lineally aſcend : and therefore a fa- (C. 14.) 


A father to 


ther cannot be heir to his ſon. Co. L. 10. b, Vide Lit. S. 3,9 


Wile ante, (C. 1.) 


And that was the feudal law. Mad. 125. 
Put not the law of the Jews, or Greeks, Per Hale, 


Vent. 414» 
Nor, of the 12 tables. Per Hale, 1 Vent. 414. Cont. Co. 


JI. II. a. 


Deſcents are either lineal, or collateral : and both, either me- 
date, or immediate. 1 Vent. 415. 

The immediate lineal deſcent, is from the ſather to his ſon; 
the collateral, from one brother to another. 1 Vent. 415, 423. 

The mediate, when one derives his inheritable blood to another 
by the medium of a third perſon as, in lineal deſcent, if a ſon 
ems as heir to his grandfather or preat-grandfather, it ſhall be 
mediante patre, tho the father be dead at the time of the deſcent. 
Vent. 415. 

8o, in a collateral deſcent from a nephew to an uncle, or 2 con- 
1, it ſhall be made mediante patre. 1 Vent. 415. 


When a deſc2nt ſhall be ſecundum formam dani. Vide Eſtates, 
(B, 7, 8.) 


Where it ought to be derived wholly through males, or through 
females. Vide Eflates, (B. g.) 


(D) A Deſcent, which takes away Entry. 
(D. 1.) What ſhall be, 


bo the common law, if a man ſeiſed of an eſtate of inheri- 
tance in lands or tenements dies ſciſed, and the ſame lands 
and tenements deſcend from him to his heir; the entry of him, 
who had right, is hereby taken away. Co. L. 237. 

And the entry ſhall be taken away where a man dies ſeifed in 


— 


al, as well as in fee. Lit. S. 385, 386. 

If he comes to the land by diſſeifin, abatement, or intruſion; 
or by the ſeoflment, viſt, Sc. of a diſſeiſſor, Oc. Cz. I. 
237. b. 

li he in reverſion or remainder diſſciſes the tenant for life, and 
ues ſeiſed. Co. L. 239. as 

If he in reverſion or remainder, expectant upon a term for 
years, or an eſtate of tenant by ſtatute or elegit, dies ſeiſed: for 
le 13 ſciſed of the ſez and freehold. G. L. 239. b. 

And a defcent tolls the entry of all corporeal tenements, which 
lie in livery. Co. L. 237. . 

50, ihe who dies icifed, had but a ſeiſin in law as, if a 

Wlcifor of an infant die, ſcifed, and then the infant attains his 


1i 2 full 


| full age, and afterwards the heir of the diſſeiſor, before his a0 
4 entry, dies. Co. L. 239. b. 
5 It che deſcent be to an heir lineal, or collateral, Liz. $, 3b, 

* f 

7 (D. 2.) What not. ; 

OY But a deſcent does not take away an entry, if he who died N 

. not die ſeſed ſeiſed had only an eſtate of frechold. Lit. S. 38. 

1 of the inhe- As, if tenant for life, or pur auter vie of the diſſciſor, dies ; 

4 at g led. - : 

4 e gt If a diſſciſor leaſes to B. and his heirs for the life of A. and 3 5 

0 dies ſeiſed, and his heir enters: for he takes only as a ſpecial ce. 1 

Fi cupant. Ca, L. 239- as , 

* If a man ditleiſes the tenant for life of the king: for he gaing N 

6 nothing but an eſtate for the life of the leſſee, Ga. I. 22g. 4. / 

* 50 a deſcent does not toll an entry, where a man dics ſcifel 

7 onl/ of a reverſion, or remainder. Lit. S. 388. 

4 80, if a diſieiſor leaſes for his own life, and dies; tho' the ſee a 
and freehold deſcend to his heir, yet he died ſeiſed only of the ” 
reverſion. Co. L. 239. b. : 

1:1 

Dt 2.) So a deſcent of tenements which lie in grant does not take away 
er - the entry: as, of an advowſon, rent, or common in prols, &. * 

things in Co. L. 237. 6. 

Sraut. Nor, a deſcent of a copyhold. Fide Cpybald, (E.) 0 
(D. 4.) 90 a deſcent does not toll entry, if a man does not A* fied: 
apa e if a diflcifor, or his heir, or Citing enters into religion, and 2 
not a dying * n r I , dl 
ſeifeds is profeſſed; tho? it 1 a civil death. Lit. S. 410. * 
So, if he does not die ſeiſed of the ſame eſtate, which the heit 
has by deſcent: as, if donce in tail of a diſſciſor 3 1nd mo 

| afterwards diſſviſes the diſconti inuce, and dies ſciſed; r the ide * 

; in tail is in his remitter, and is not in of the eſtate in fee of which ſei 

7 his father died ſeiſed. Co. L. 238. b. 

| 

| 1 D. 45) So, an entry ſhall not be tolled, if there be no deſcent; a3, „ 1 | 
1 It no 'de- land eſcheats upon the death of a difleifor or feoſſee without ue 
14 cent, or . S. 200 
{} Ro uy ; * 7 che head of a corporation aggregate dies; that cuts ut 
14 avoided. 0, LC: a 1! aggregate dies; 
FH toll entry. - 
lq So, if a corporation ſole, as 2 biſhop, dean, Sc. dirs I-20, 
14 and the land goes to his ſucceſſor ; that does not toll the entre, 
38 tho” there be twenty ſuceeſũons. Lit. S. 413. : 
So, if a deſcent be defeated : 45,5 if an he i”, Alter a decent, 
enters and endows bis mother: for as to ui. third part de ds. 
{cent 18 a1 bed Lit. S. 2930 
If a diſieifor, or his heir afterwards enters for a C09: 
broken. Lis S. 400. 
So, if che Ginciſor Ys alter 2 deſ. ent comes do the! 
land by deicent or pure hat , of an eſtate of . echold, the right 6 


151 . „ 10 11 
einr, 15 reviped: a „ 1 4 Ane vr enfcolls lis iatcher, Wat 
. 


DIe 


wards dies ſeiſed, and the land deſcends to the diſſaiſor, as his 
heir. Lit. §. 395. 

So, if he enteotts his grandfather, and the land deſcends to his 
gather, and afterwards to the diſſeiſor. Co. L. 2 38. b. 

80, if the father, after the deſcent, leaſes to the diſſeiſor for 
lie. "1 WP « Lis 238. be 

80, if after a deſcent, the iſſue in tail dies without iſſue, whereby 
the eftate tail is determined; the diſſeiſſee may enter upon him in 
reyerfion or remainder. Co. L. 238. b. 

&, if the deſcent be not immediate: as, if a woman diſ- 
ſciloreſs takes huſband, has iſſue, and dies, and the huſband 
is tenant by the curteſy, and dies; the deſcent to the iſſue does 
not toll the entry. 1 304. R. 1 Sal. 241. 

If a diſſeiſor dies ſeiſed, his wwife privement enſeint; the de- 
ſcent to the {on after- born does not take away the entry. Ci. 


J. 241. be 


do entry ſhall not he ems where the diſſeiſin and deſcent were 
in time of war. I. . S. 412 

Or, if the diſſeiun was in time of peace, and the dying ſeifed 
in time of war. C. Le 249. bo 


80 entry ſhall not be tolled, where he who had the right was an 
infant at the time of the deſcent. Lit. S. 402 

Dot an ng hall be bound by a deſcent from the king. 
Go, L. 246. 4. 

So, if he had not a right of entry at the time of the deſcent: 

, if a man dies his wife 5 ivement enſcint, and B. abate 5, ane 
dies ſeiſed, and cen a fon is bori: 3 he ſhall be bound by the de 
lcent, Co. J.. 245. 6. 

So, if donee in tail diſeontinnes, and afterwards diſſeifes the 
düilſcoutinuee, and dies ſeiſed; the heir of the diſcontinuce ſhall be 
bound, tho' an infant : for, by the deſcent to the heir of the diſ- 
ſcifor, he was remitted. G. L. 246. 4. 


So, where a forme covert is diſſciſed by A. who dies ſeiſed du- 
ring the 1 her entry is not tolled after the death of her 
buſband. _ te S. 40g. 

90, if ſhe was an infant when diſſeiſed, and marrics ; tho? the 
di ” iſin was 155 Tre the coverture. Co. L. 246. 6. 

Put if a woman of fuli are be diſiciſe d, and afterwards takes 
bubind 3 a deſcent during the coverture tolls her entry; for it 
vas her tolly that ſhe did not enter before marriage, and that {he 
took a huſband who did not enter. G. L. 246. . 

do, if a fee covert be diſſciicd, and her huſband dies, and be- 
fore a deſcent ſhe takes another huiband. R. 1 S. 241. 

So a deſcent during che Coverture bars te entry of the buſ- 
bauch where the wiſe, after his death, ray enter. Lt. S. 403» 


i So, where 2 man was non-ſane at the time of the deicent, 


tao hie ent ry Is to led, becauſe he cannot dilable himtelf, vet the 


elitr * of lus hei ”y iS num tolled. Lit. 8. 185 n 


11 4 80 


(D. 6.) 
If the de- 
ſcent be in 
ume of war, 


D. 7.) 
Or, at the 
t me of the 
Ci ſcen', he 
wi had the 
right was an 
tant. 


4D. 8) 


Fenn. Cet ert. 


(D. a.) 
None lane, 
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(D. 10.) 
De ſcent does 
not take - 
away a title 
of entry. 


is eln r. 


go a deſcent does not toll a title of entry; for there is n0 te 
medy for it by action: as, if a feoffment be upon condition, ky 


the condition is broken, and afterwards the feoffee dies ſeiſec | 
and there be a deſcent to his heir; the entry of the feoffor for th 
condition broken is not tolled. Lit. S. 391. 
So, tho! there was a deſcent before the condition broken, C 
; #8 240. As J 
Tho! the feoffee was diſſeiſed, and the diſſeiſor died ſeiſed, wn 
the land deſcended to his heir. Lit. S. 392. 
So a deſcent does not toll a title to enter for an alienation in 0 
mnortmain. Co. L. 240. 5. | X 
Or, caiſd4 matrimonii prælocuti. Co. L. 240. b. 
Nor a title to enter, upon conſent to a raviſher. O. L. 245. 
So a deſcent does not toll the title of a deviſee, who claims hy ( 
the will of him who dicd ſeiſed. G. L. 240. b. | 
So, if the younger ſon enters by abatement after the death of j 
his father, and dies ſeiſed; the deſcent does not toll the entry of 
the elder fon, who claims by the ſame title; for it ſhall be iv. ( 


tended that the younger claimed as heir. Lit. S. 396. 
Tho' the younger ſon be but of the half blood, Cs. L. 242.4, 
So, if the younger fon enters by intruſior., C. L. 243. a, 
Otherwiſe, if the younger ſon enters upon the elder, and 0. 
ſeiſes him. Lit. S. 397. 
Or enters without colour of title: as, if a gift be to huſhan] 4 
and wife and the heirs of their bodies, who have iſſue a daughte, 
and the wife dies, and the huſband takes another wife, has if 
ſcveral ſons, and dies, and the eldeſt fon enters oy abatement 
and dies ſeiſed; the deſcent tolls the entry of the daughter: 0 
ſhe claims by a different title. Co. L. 242. b. 
So, if the eldeſt fon enters by abatement, where the land is d 
the nature of Brovgh-Engliſh. Co. L. 243. a. 
Or, if the younger ſon enters by abatement, where his father 
had made a leate for years : for the poſieition of the leſſee is the 


poſſciiion of the eldeit ſon. Co. L. 242, f. . ] 
If one parcener enters ſpecially claiming the whole cſtate, i 
does not toll the entry ot the other parcener. Lit. S. 398. 1 


So, it there be a leſſce for years, and the leſſor be difſeilcd, 
and the diſſciſor die ſeiſcd; the deſcent does not toll the entry d 
the leilce, tho' the entry of the leſſor be tolled: for the leſſec hut 
only a term. Lit. S. 411. ] 

Nor, the entry of tenant by ſtatute, or ,t. Co. L. 249. © 

So by the /. 32 H. 8. 33. the dying ſeiſed and deſcent of 1 L 
diſſeiſor, not having a right, ſhall not take away the entry of hin 
t at hat! right, unleſs the perſon ſo dying ſeiſed was in poileſſon 
five yvars after the diſſein, without entry or claim of him that 
hath right. 

Tl. o' the diſſeiſin be not with force. Co, L. 238. 4. 

So, if a corporation ſole be diſſciſed; the entry of the ſucceſet 
is not taken away, if the diſſeiſor was not in pofleſhion live yea 


before the dying ſciſed. Co. L. 238. 4. 


DISCE FTE 


80, if leſſee for life be diſſeiſed, and dies, and afterwards the 
a4ifor dies ſeifed within five years; the entry of him in re- 
verſion or remainder is not tolled, tho' the ditſeifin be not im- 


mediate to him. Co. 1 23 8. as : 
But this /. does not extend to an abator, or intruder, Co. 


228. a. 
* to a feoffee of a diſſeiſor. G. L. 238. a, 

80, if leflee for life be diſſeiſed by 4. who dies ſeiſed within 
fre years, ar d afterwards the leflee dies without entry ; he in re- 
verfion or remainder cannot enter: for he had no right at the time 


of the deſcent. Semb. Co. L. 238. as 


When a deſcent ſhall be avoided by continual claim. Yide 


Caim, (A. 1, &c.) 
When a deſcent from a baſtard eigne binds the mulier puiſue. 


"ide Ba/iar d, (F.) 
For more ot title Diſceut. Vide Aſſets, (A.—B.)—Parcn:rs, 
(A. 7.) —Keunitter, (A. I, & c. Roy, A. I, 2.) 


DISCHARGE. 


Vide Parliament, (L. 46.) —Pleader, (2 G. 13, 16.—3 M. 12, 
| &C.)—Releaſe, —Tenps, (G. 11, 12.) 


DISCLAIMER, 


(A) When a Man may make it. 


Na real action, the tenant may diſclaim to have any eſtate in 
the lands demanded. Vide Abatement, (F. 15.)—Droit, (F.) 
Vide Co. 4. 102. 


(B) The Cﬀret of a Diſclaimer. 


]* the lord diſclaims, his ſcigniory is extinct, and the te- 
nant hall hold of the lord paramount by the fame ſervices. 

Lit, 8. 146. | | | 

It the tenant diſclaims, the lord ſhall. have a writ of right upon 

lis diſcimer for recovery of the land. Vide Dult, (F.) 


(C) Then a Man cannot diſclaim. 


UT he who cannot part with the whole eſtate in the lar d, 
eannot diſclaim z as, tenant for life, or years. 
: Nor a perſon ſciſed folcly in aer droit: as, an huſband ſciſed 
n night of his wiſe. 
114 Or, 
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DISCONTINUAN Cx. 


a 1 

Or, an abbot, biſhop, dean, archdeacon, prebendary, &. 
ſeiſed in right of his convent, church, Sc. Pide Liz, . 5 
Co. L. 102. 5. 103. a. "0 
Vide Abatement, (F. 15.)—Droit, (F.) 


DISCONTINUANCE 
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(A) Diſcontinuance, By whom it may be made 


EY 
>" 22 


(A. 1.) By a Corporation ſole. 


A S to diſcontinuance in pleading, and proceſs. Vide Any. 


6 A diſcontinuance of an eſtate in lands and tenements is, wh | 
- by the alienation of tenant in tail, or any ſeiſcd en auter driit, the 


iſſue, heir, ſucceſſor, or reverſioner cannot enter, but ſhall be pu 
to his action. Co. L. 325. 

As, by the common law, if a corporation ſole, ſeifed en ont 
droit, had aliened without the aſſent of the convent or chapty; 
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this was a diſcontinuance, and his ſucceſſor could not enter wit : 
out action. Co. L. 325. ö. 8 
As, if an abbot, c. ſeiſed in right of his houſe, had ali-re 
in fee, in tail, or for life, without the aſſent of the cenvo: 
his ſucceſſor could not enter without a writ of entry fn» fi/ 
erpituli, J. it S. 503. 6 
Or a biſhop, without the aſſent of the dean and chapter. C. 
L. 325. be - Lit. 8. 651. 
Or, a dean, who is fole ſeiſed of land in right of his deanery, 
Lit. S. 652. 
Or a maſter of an hoſpital, ſole ſeiſed in right of his houte, if ! 
he aliens without the aſſent of his brethren. Liz. S. 657. t 
But if an abbot, biſhop, c. had aliened by the common las 
with the aſſent of the convent, dean and chapter, Oc. it was not t 
a diſcontinuance. Co. L. 325. 3. 1 
So, if a corporation aggregate, as dean and chapter, mayer 0 
and commonalty, maſter and fellows, Ec. had aliencd; it was 
not a diſcontinuance: for the alienation by the whole corporation y 
was lawful; by the head only was a diſſeiſin. Co. L. 325. % e 
Lit. S. 652, 654, 656. 
So ſince /. 1 El. 19. if a biſhop makes a leaſe not worranted 
by the ſtatute; it is not a diſcontinuance : for the leaſe is void. 
1 Rol. 633. I. 30, 
So, if a parſon had aliened, Sc. without the aſſent of the fe. t 
tron and ordinary; his ſucceſſor might have entered, I. v 
S. 643. ; > 


Or, a vicar. Lit, 5, 644. 
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G a releafe, or confirmation, with warranty, by an abbot, | 
biſhop, &c. did not make a diſcontinuance : for his warramy ex- | | 
gired by his death, privation, &c. L. S. 604. 

Nor, a grant of a reverſion, rent, common, or thing which 
lies in grant. Lit. S. 627, 628. 

But now, by the ff, 1 El. 19. 13 El. 10. and 1 Fac, 3. bi- 
ſhops and all other eccleſiaſtical perſons are diſibled to alien or 
diſcontinue any of their eccleſiaſtical livings. G. L. 325. b. 


The remedy for the ſucceſſor upon a diſcontinuance, ſhall be (4-2) 
rie f > y fir * yt 7 F N B 1 1 How re- 
by a writ of entry fre afſenſu capituli. F. N. B. 194. I. — 
And it lies in the per, cui, and pg. F. N. B. 194. | 


(A. 3.) By an Huſband ſeiſed in Right of his Wife, 


80, by the common law, if an huſband ſeiſed in richt of his: 
wife had aliened in fee, tail, or for life; this mae a Ciicontie 
nuance to the wife and her heirs, who could not enter after the 
death of her huſband, but were put to their action, by a writ of 
a in vita, or ſur cui in vit. Lit. 8. 594. 

So, if huſband and wife had joined in a leaſe for life, by deed, 
rendering rent. Co. L 333. a. 

So, if huſband and wife were jointly ſeiſed in fee, or in 
tal, and the huſband alone had made a feolfment; it was a dif- 
continuance to the heir of the wiſe. R. 8 Co, 71. . INA. 


634. J. 10. 
But a releaſe by an huſband, with warranty, to a diſſciſor of | 
land, of which he was ſeiſed in right of his wife, was not a di | 
continuance : for the warranty does not deſcend upon the witcy 
babes the tk het + huſband... 888 | 
unleſs where ſhe is heir to her hutband. Lit. S. Hor. | 


Nor a bargain and fale by ded indented and inrolled. Per 
Brun, MA. 28. 

So, if a woman tenant in tail takes huſb end, who aliens in 
fee; it is not a diſcontinuance, for he was not {c:ſed of the eitate | 
tail, Semb. 1 Rol. 634. J. 15. 

And now, by the f. 32 H. 8. 28. a feoffment or other act of | 
the huſband, of the inheritance or ſrechold of his wife, ſtiäil be 
no diſcontinuance, nor prejudice the entry of the wie, her heirs, 
or any claiming after her death. Fide Baran and Feme, (K.) 

Yet it mall be a diſcontinuance till avoided by the entry of the 
wite; and if the wife before entry levies a fine, that alarms the 


eltate of the feoffee, R. per 3 J. 2 Rd. 312. 
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(A. 4.) By Tenant in Tail. 


S0 now, if tenant in tail, by fcoffment, &c. aliens in fee, in (A. 4.) | 
fail, or for the life of another, and dies; his iffue, or, if he dies 5 
without ifiue, he in reverion or remainder cannot enter, but is nent mokes 
put to his formed;n, Lit. S. 595, 6, 7. a {ifcontie 

do, it hutband and wife ſeiſcd to them and the heirs of their 2 
We voice, and the huſband alone makes a feoffment, Sc. and 

dies 
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dies after his wife: for the iſſue claims as heir of both bockt 
C L. 326. b. Vide Baron and Feme, (I. 2.) : 

If tenant in tail leaſes for years, and afterwards makes x tees, 
ment, and letter of attorney to make hvery, who ouits the Jef; 
and makes livery; it will be a diſcontinuance. R. Ms, 91, * 
1 Rel. 634. J. 35. Pide paſt, (B.) 

So, if tenant in tail, remainder to himſelf in fee, males 
feoſfment; it ſhall be a diſcontinuance, tho' the fee was in him, 
1 Ral. 633. J. 7. Cro. Car. 405, 6. 

So, if tenant in tail of lands held in capite by deviſe, before 
Primier ſciſin ſued, makes a feoffment; it ſhail be a diſcontinuance 
of two parts which paſs by the deviſe : for the feoffment wy 
good for them. R. 2 And. 210, 

Tf tenant in tail makes a leafe for life not warranted by the 2 
32 H. 8. 28. it will be a diſcontinuance, 1 Rzl. 633, J. 3; 

So, Af a gift be to huſband and wife and the heirs of the boy 
of the huſband, who makes a feoffment; it will be a diſcontinu. 
ance : for he was ſeiſed of the tail, 1 Rol. 634. J. 20. Lit, 

2. 

Or, if the huſband and wiſe join in a ſcoſſment or fine, 1 N 
634. J. 25. 

But a fine, or feoffment by tenant for life to another in fer, 
does not make a diſcontinuance ; but is a forfeiture. 

50, if there be tenant for life, remainder to A. in tail, who 
diſſeiſes the tenant for life, and afterwards makes a feoftment; it 
is not a diſcontinuance: for he was not ſeiſed of the tail. 1 N. 


634. A 30. Jide pat, (C. 3.) 


(A. 5.) But now, by the . 11 H. 7. 20. If any woman, who hath 
a . an eſtate in dower, for life, or in tail jointly with her huſband, 
11 H. 7. 20. Or to herſelf only, or to her uſe, in lands, &c. of the inheritance 
What eitate or purchaſe of her huſband, or given to them in tail, or ſor lite, 
— by any anceſtor of the huſband, or any ſciſed to the uſe of hum 
ſtatute. or his anceſtor, ſhall ſole, or with an aftertaken huſband, diſcon- 

tinue, alien, &c. ſuch diſcontinuance, Cc. ſhall be void. 

And if the woman at the time of ſuch diſcontinuance be ſole, 
ſhe frall be barred of all intereſt, &c, and he, to whom the titk 
belongs after her deceaſe, ſhall immediately enter and enjoy. 

It tuch aftertaken huſband and wife join in a diſcontinuance, 
Sc. he to whom the title belongs after the deceaſc, may enter 
and enjoy durin; che life af huſband 3 but afterwards the woman 
may re-enter, Ec. E 

And cvery eſtate made for a juinture of a wife is within Us 
ſtatute, Serb. Dy. 148. 

If it be to a wife for life, or in tail. 

Whether it be in uſe or poſſeſſion. Dy. 147. b. Az. 28. 

So, if there be an eſtate to a wife of the purchaſe or gift 0 
the huſband or his anceſtor, it ſhall be within the ,. 11 H. 7 
tho” it be not a jointure ſtrictly within the fat, 27 H. 9. 
As, if huſhand and wife hold by copy in ſee, and the kuibond 
purchaſes the frechold of the copyhold to him and his wife in tal, 

K. Crs. El. 24 
Tho 
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Tho' the gift was by the anceſtor of the huſband, to them in 
nil, before the marriage; upon which they married, Sen. 
2 Gros 175» 

So, if an anceſtor of the huſband enfeoffs A. upon condition 
chat he ſhell give back to the huſbaud and wife in tail; wiich is 
done accordingly. W. 93. 

So, if the huſband himſelf enfeoffs A. upon the ſame condi- 
tion. R. 3 C2. 50. b. Cro. El 5 14. 

Tho the eſtate made by the feoffee does not purſue all the cir- 
cumſtances of the condition. Ov. EI. 5 14. 

So, if an anceſtor of the huſband makes an eſtate to A. for 
20 years, and afterwards to himſelf for lite, and afterwards to 
the huſband and wife in tail. R. Dy. 148. 

Or. to A. for 30 years, and afterwards to three others for their 
lires, and then to the huſband and wife. Dy. 14%. Bend. 49. 

So, if an huſband purchaſes land, which is conveyed to him 
and his wife, Ce. tho' he pays for the purchaſe out of the portion 
of his wife. Mo. 250. 

If a man and woman joint-tenants intermarry, and afterwards 
eon rey their land to themſelves in tail, Sc. it ſball be witlun the 
ſtatute for the huiband's moiety. Af, 715. 28, 9. 

So an eſtate to a wife, by an huſband or his ance*or, ſnall be 
within the ſtatute, tho? it does not ayprar by the deed itſelf to be 
givea in conſideration of marriage: for it may be averred, and 
found by the jury. R. Dy. 148. Pond. 40. 

So, tho the deed be in confidzration of marriage, and of fo 
much money. R. W. 93. R. 2 Cre. 474. 

So, tho' the deed be in conſideration of money, and no men- 
tion of marriage: for it may be averred to be as well ior tlie we 
as for the other, for they are not inconſiſtent. e. Dy. 147, d. 

So, if an huſband conveys to A. and afterwards there is a re- 
covery againſt A. and a ſettlement to huſband and wile in tail, 
Cc. it ſhall be within the ſtatute, ior the whole makes but one 
conveyance. . 718. 5 

So, if an huſband ſettles land to the wife for life, Sc. and af 
terwards the huſband-and wife levy a ſine, make a mortgage, d 
limit the remainder to the heirs of the body of the wiſe z it all 
de within the ff. 11 H. 7. tho' by a ſubſequent conveyance, 
Seb. 2 Per. 489. 

So, if a truſt or equity of redemption be ſettled upon a wite 
and the heirs of her body, it thall be within tie tutu, 2 Fer. 
489. 


But if land be given to huſband and wife and their heirs in 
fee, and the wife ſurvives, an alienation by her is not within the 
. 11 H. 7. 20. For an eſtate, which may deſcend to a colla- 
teral heir, and is not a proviſion for the iflugs of the marriage, 
was not intended within the ſtutute. Seb. Dy. 24%. a. R. Civ. 
El. 524. Mo. 716. 

: 80, if it be to a wife in tail general, remainder to a ſtranger 
mice, R. 1 Los. 261, Cro. El. 2. 


So, 
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(A. 7.) 
What alien- 
ation fall 
be within | 
the ſtatute. Verys A. 710. 
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So, if the inheritance of the wife be ſettled by fine, Gr. to g, 
uſc of huſband and wife in tail; this is not within the /, 11 H 
7. 20. R. Bend. pl. 266. N. Cro. El. 524. Co. L. 366.0, þ 
Ph. 464. ©: 

"Tho? the hnſband paid the charge of the ſettlement. Dal, 116 

Tho' it be by fine ſur grant & render. R. Plo. 464. 

So, if the eltate be ſettled by an anceſtor of the wiſe, to th 
uſe of the huſband and wife in tail, Se. Dal. 116. 

Or, if he makes a feoſtinent to A. upon condition, that he 
ſhall give back an eſtate to the huſband and wife in tail, JM, 9% 
Tho' A. be father or anceſtor of the huſband. Plz. 464, J. 

So, if a ſettlement by an anceſtor of the wife be, in conſide. 
ration of marriage, and alſo of ſervice done by the huſband, 

Or, in conſideration of marriage and money paid by the huf. 
band. R. 2 Cre, 624. FJon. 25 4. N. Cro. Car. 244. Jeu. 13, 

Tho' the money be to the value of the land; for the marriaze 
is the principal conſideration, R. 2 Cro. 624. Jon. 254. : 

So, if huiband and wite levy a fine of land of the wife and 
the conuſce grants a rent to them in tail, and the wife after the 
death of the huſband aliens the rent. R. Cro. £1, 2. 

So, if a man and woman joint-tenants intermarry, and ſettl 
land to themſclves in tail, Se. it is not within the ſtatute for the 
moiety of the wife; tho the joint-citate was by the gift of au aw 
ceſtor of the huſband, N. Mo. 715. 

So, if a ſtranger, for ſervice of the huſband, conveys land to 
huſband and wife (who was his couſin) upon their marriage, in 
tail, Nc. Dub. Mo. 683. But afterwards in the fame cafe R. 
acces for it was a recompence to the huſband, and not a pur- 
chaſe by him within the intent of the ſtatute, Te. 101. 2 Gs. 
174. x 

So, if huſband and wife exchange lands, it is not a purchaſe 
of tlie huſband. Dal. 116. 


Every alienation which makes a diſcontinuance will be within 
the ,. 11 II. 7. 20. be it by feoftlment, fine, or common reco- 
very, tho' huſband and wife are vouchees or tenants in the recs 


By releaſe or confirmation with warranty. 3 Ce. 51, 59. . 

$0, by demiſe for three lives, tho” it be not with warranty: 
For the word, «carranty, in the ſtatute ought be referred to fc 
ſes and conſirmations. R. 3 Co. 50. ö. Cro. El. 5 14. A. 
455 

So, if a woman accepts a fine ſur commance, and thereby grants 
and renders to A. for i06co0 years. K. 3 Co. 5 1. b. K. Ale. 250 
Gros. El. 514. 2 Les. 108. 2 Aud. 57. God. 6. 

So, if a woman intitled to dower, before aſſigument, levics 2 
ſine, Sc. of it. 2 Lev. 168. 

If a wife and ſecond huthband convey to A. and his heirs, i 
the uſe of him and his heirs for the life of the wiſe only: for the 
limitation for the life of the wife regards oviy the uſe, Ber 3 /+ 
Crt. Al. 1 31. 


PS 
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DISCONTINU ANC E. 
But by J. 11 H. 7. 20. the ſaid act ſhall not extend to any 


recovery diſcontinuance, Oc. where the heir, next inheritable 
to ſuch woman, or to whom the inheritance of the ſame lands 
belongs next after her death, be aſſenting thereto, fo as ſuch 
Tant is of record or inrolled. 

and therefore, if a wife and the iſſue in tail join in a fine, 
Seit ſhall not be within the ſtatute, 3 C. 60, 6, 

80, if a woman tenant tor life, and hufband and wiſe in 
ht of the wife in remainder in tail, join in a fine. Dub. Dy. 
80. b 
So, if the iſſue alien by fine, recovery, Sc. and afterwards the 
woman releaſes with warranty, to the alienee; it ſhall not be 
within the ſtatute z for it is intended to compleat the act of the 
flue, R. 3 Co. 60. 

So, if the woman aliens to the iſſue himſelf in fee. Y. 101. 

So, if the huſband himſelf, who made the jointure, and his 
wife join in a fine, Cc. it is not within the ſtatutc. Cont. Co. 
L. 365. b. R. acc. 2 Cre. 475. 

80, if a woman leaſes for 21 years, it is not an alicnation 
within the ſtatute, tho* not warranted by the /. 32 21. 8. for it 
is an uſual term. Jen. 60. 


If a womon tenant in tail, by the gift of her huſband or his 
anceſtor, diſcontinues contrary to the /. 11 H. 7. 20. his iſſue 
inheritable to the entail ſhall take advantage cf the forſciture by 
this ſtatute, 

f a gift be to huſband and wife in tail, remainder to the kuſband 
in fre, who has iſſue, and dies, and the wife maies a diſconti- 
nuance, and the iſſue had granted his remainder in fee to A.; 
ret the iſſue, and not A. ſhall enter for the forfeiture, K. 3 Co. 
51. 2. WM. 45 5. 

If the iſſue, who has a remainder ,expeCtant in foe, aliens by 
hne to A. then A. ſhall enter: for by the fine, his intereſt in 
tie entail is barred and extinct. R. 3 Co. 51. C. El 514. 
Ih. 455. 

If the iſſue releaſes to a diſſaiſor of the wiſe, to whom the wite 
:\erwards releaſes with warranty, (which makes a diſcontinu- 
ancez) tho' the iſſue cannot enter agamit his relcaſe, yet his itus 
ſhall enter. 3 Co. 59. a: 

Yet when he, who had the intereſt at the time of the For- 
{- ture, is diſabled to take advantage of it, by ſine or recovery; 
bis iſſue, & c. ſhall never take advantage of it. R. 3 Co. G1. 4. 

So, if there be a daughter at the time of the forfeiture, and a 
{51 is born afterwards; he ſhall take advantage of the forfeiture, 
thy the danghter had diſabled herſelf by fine, recovery, or other 
act. 3 Co. 61. b. 

90, if the doughter had joined with the wife in the fine, Ec. 
by which the diſcontinued. 3 Co. 61. be | 

80, if the daughter enter for the forfeiture, the fon afterwards 
born ſhall enter upon her. 3 C. GI. 6. 


So 


* 
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Zo the next in remainder or reveriion, if there be no ive 
ſhal! take advantage of the forfeiture. , 
If a woman tenant for life joins with 4 remainder-man x 


life, in a feoſfment, the ſubſequent remainder-man ſhall enter 
1 Les. 262. 

Put a fine, recovery, feoffment, Cc. which makes a diſcont. 
nuance, inal} be void only as againſt him who has the intere? 
Sc. to enter. R. 3 Co. 59. 6. D. Hob. 166. i , 

And when he enters, he ſhall be in paramount his former ef 
and ſhall not he in ward, tho' within age. R. Dy. 362, 30 , 

Ne t 
62. 4. Yet he ſhall take in right of the entail, and qui}; b, 
deſcent. Hob. 337. 1 4 

And ſhall have only for the life of the huſband ; tho' hv. 
band and wife diſcontinue by fine, Dub. Dy. 362. 4. Ar. a 
3 Co. 62. 4. ? 

So, if a woman with her ſecond huſband aliens to the iſe, x 
who by ſine coaveys to B. and after the death of her huſband | 
the woman enters and avoids her alienation, and then diſcont. ? 
nues; B. ſhall not take advantage: for a new right did not a. . 
erue after the fine, R. Tel. 101. 2 Co. 175. K 

| c 
v 
(B) What Altenation makes a Dilſcontinuance, 
| 
A Diſcontinuance by tenant in tail may be made by five man- 
ners of conveyance z As, by fine, common recovery, feof { 
ment, releafc, or confirmation with warranty. Co. IL. 325. 6. 

And therefore, if tenant in tail levies a fine or ſuffers a com- F 
mon recovery with a fingle voucher; this makes a diſcontiau- ( 
ance of the eſtate tail, and puts him in reverſion or remainder to 
his action. Vide Co. L. 325. a. t1 

[Whether it is 2 fine with proclamations, or a fine at comment 
law without procla:nations, it puts the reverſioner or remaindei— I 
man to his formeden, Dee v. Whitehead, H. 32 G. 2. 26, 

M. 704.] 

If he ſuffers a feigned recovery by default. Cz. L. 356. 6. 
361. ö 

If he levies a fine, or recovery in antient demeſue. R. Lot. 
781. 

So, if he makes a feoſſment: for in reſpect of the livery the 
eſtate is deveſted, and the whole fee paſſes; by which the iſſue, [ 
and by conſequence he in reverſion and remainder, are put tv 7 
their action, and cannot enter. G. L. 327. b. Dy. 363. a. i 

Tho? the feoffment be Ly parz/. Co. L. 330. b 

So, if he makes a leaſe to A. ſor life, remainder to B. in fee: : 
for the whole is one eſtate, and paſſes by the ſame livery, CG 2 
T. 333. 5. | 1 

Or, a leaſe for years, remainder in fee. Lit. S. 631. 

So, if he leaſes for years, and afterwards makes a feoſiment 1 


in fee. R. M.. 91, 281. | f 


Or, levies a fines Co. L. 332. 6. Vide paſt, (C. 3. 1 
| 2 
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Ic he leaſes for life, and afterwards enters upon his leſſee, and 
makes 2 feoffment, and the leſſee re-enters. Mo. 281. 

$9, if leſſee for life ſurrenders to him, or he recovers for waſte, 
or enters for a forfeiture, and afterwards makes a feoffment, S. 
0. L. 333. . 

So, if tenant in tail makes a leaſe not warranted by „g. 32 H. 
8. 28. for the life of another; it will be a diſcontinuance. N. 
1 RI. 633+ J. 10, 35. 2 Ral. 59. J. 1. 

6, ik tenant in tail releaſes with warranty, which deſcends 
ppen the iſſue; it ſhall be a diſcontinuance, for the ſafeguard of 
the warranty, which would be deſtroyed if the iſſue might enter. 
Lit, S. 601. Co. L. 328. a. b. 

So, if tenant in tail leaſes for life, and afterwards grants the 
tererſion in fee with warranty, which deſcends upon the iſſue 
with aſſets; it ſhall be a bar to him, tho' his right of entry was 
not taken away. 1 Sa. 245. R. Ov. Car. 156. Jeu. 209, 

So, if tenant in tail be diſſeiſed, and releaſes to the difleitor, 
with warranty: for this is tantamount to a feoffment. Ae. 256. 

So, if tenant in tail makes a diſcontinuance for life, Sc. 
whercby he has a new reverſion, and he afterwards grants l:is 
rererſion in fee, which takes effect in his life; it hall be a diſ- 
continuance in fee: for it is a continuance of the firik act, which 
was with livery. Co. L. 333. 1 Sal. 244. 

Whether it takes effect by the death, ſurrender, or forfeiture 
of the diſcontinuee for life. Co. L. 333. 6. 

So, if he relcaſes to the diſcontinuee for life, and his heirs : 
for it is executed immediately, Co. L. 333. 6. 

If he gives to A. in tail, and afterwards releaſes to him and 
his heirs ; if A. dies without iſſue in the lite of tenant in tau. 
Gr. I. 333. be 

If he grants the reverſion to the uſe of another in Sec, and this 
takes elfeCt in his life. G. L. 333. & 

Or, bargains and ſells by deed indented and inrolled. Ca 
I. 333. b. 


Vde pal, (C. 5, 7.) 


; (C) Abat not. 
(C. 1.) If the Eſtate be not deveſted. 


BUT 2 conveyance which does not operate by tranſmutation of 

2 eſtate or poſſeſſion, gencrally, does not make a diſconti- 
huance: for it can only be where the eſtate is difplaced and 
turned to a right, Co. L. 327. b. 

And therefore, if tenant in tail conveys by leaſe and releaſe to 
mother in fee, in tail, or for life, it ſhall not be a diſcontinu- 
ce: tor nothing paſſes but that which tenant in tail may law- 
ay do, viz, for his own lite, Lit. S. 606. Vid pas, (C. 4.) 
e, if he leaſes to another for his own life, or for years, and 
zerwards confirms the eſtate of the kilee, for life, or iu tail, or 
ke. Lit, 627, 609, 619. 
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So, if tenant in tail releaſes to his diſſeiſor, without warranty {1 
all his right. Lit. S. 598, 600. 5 0 


40. 2.) So a releaſe, Sc. with warranty, ſhall not he a diſcontinuance, i 
— tue warranty does not deſcend upon the iſſue in tail: As, * 6 
Does no de- Nan has a fon by a firſt wife, and land is given to him and a f. 0 
tcend upon cond wife and the heirs of their bodies; he is afterwards difl-i{.4 b 
8 in and releaſes to the diſſeiſor, with warranty; this does net make 

a diſcontinuance; for the warranty ſhall deſcend to his fon ty 0 

the firſt venter Lit S. 602. ti 
Or, if the land be of the nature of Brrengl- Eg , and he 

has two ſons: for the warranty deſcends upon the heir at the 6: 

common law. Lit. S. 603, Vide Garranty, (1. 2.) 


123 


(o. 3.) So a grant of tenant in tail does not make a diſcontinuance: 
By aa con As, if he grants in fee, Oc. a reverſion aſter a leaſe for lie, er 0! 
ow. for years; for nothing pailes except for the life of tenant in tail 
lies in grant. Lit. &. 608, 612, 619. nc 

Tho' the grant be inrolled. C. L. 330. b. w 

And if the leſſee attorns. Co. L. 330. b. 

So, if tenant in tail grants all his eſtate. Lit. S. 613, fo 

Tho' livery of ſciſin be made upon "AY grant. Lit. &. 515 ö 

So, if tenant in tail in remainder grants his eſtate in ſee, C. It 
Lit. S. 615. 

Or, makes a feoffment of it, with the aſſent of the tenant for * 
life: for his afſent is not a ſurrender. R. Carth. 1 he { 

So, if he diſſeiſes tenant for life, and aſterwards makes a feof. 
ment in fee: for he was not ſeiſed in tail. 1 Rel. bas . 30. ſu 

So, if tenant in tail of any thing which lies ſolely in grant, 0 
makes a grant of it in fee, Oc. it ſhall not be a diſcontinuance: 

As, if he grants a rent, common, advowſon, Oc. Lit. S. C16, 
617. * 

*So, if tenant in tail of 2 reverſion, remainder, rent, common, n. 
or other thing which lies in grant, lenes a fine of it in the king's 
court, it does not make a diſcontinuance: for nothing pafles but 
for his own life. Lit. S. 618. K. 2 And. 110. - 

If _ reverſion be after a'leaſe for his own life. C. I. v 
332. 6. 

But if it be after a icaſe by him for years, it will be a diſcon- | 
tinuance: for then the frevl10!d * ed by the fine, aud all the 4 
eſtates are diſplaced. G. I.. 332. b. Vide ante, (B.) o 

So, if tenant in tail prants a thing, which lies in grant only, 
with warranty which deſcends upon the iſſue; it hall not be 2 | 
diſcontinuance. Cs. L. 332. 6. 8 

' Tho he leaves aſſets in fee. Cz. IL. 332. 6. 

So, if tenant in tail of a rent difleiſes the terre-tenant, and 
makes a ſcoffment with warranty; it ſhall not be a diſcontinu- 
ance of the rent, tho the warranty extends to it. C. I. 
332. 6. 

But a grant of a reverſion by tenant in tail, after a former 
continuance for life, Oc. if it takes effect in his life, cus! : 
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DISCONTINU ANC E. 


al continues the firſt diſcontinuance, G. L. 333. Vide ante, 
6. 


do a conveyance of lands and tenements which operates by the 
execution of the deed, without other ceremony, ſhall not be a 
Alcontinuance: As, if tenant 1n tail —_ land: for it pailes 
by the decd, without livery. Co. L. 33 
So, if a man tenant in tail deviſes his w_ by his w ill, it does 
not make a diſcontinuance : for it does not take effect in his life- 


time. 4 8. 624. | 
If he 2 by leaſe and releaſe without warranty. Hide 


6.45 (C. 1.) 


Or, by bargain and ſale inrolled, Adm. 1 And. 113. R. 


3 Le. 16. 
805 if tenant in tail covenants to ſtand ſeiſed to the uſe of an- 


other in fee. 1 Leo. 110. 

So, if tenant in tail in remainder, or ſuch a perſon as could 
not make a diſcontinuance by feoſfment, releaſes to a diſleiice, 
with warranty. R. Mo. 256. 

Or levies a fine, and dies without iſſue in the life of tenant 
for life. R. 2 And. 110. R. Lat. 65. 

$o, if the king tenant in tail grants lands by = letters patent; 
it does not make a diſcontinuance. Co. L. 332. b. 

If a copyholder tenant in tail ſurrenders in fee, c. it does 
not make a diſcontinuance, 1 N.. 632. J. 25. Vide Cipybold, 
k.) 

"a. if an huſband ſeiſed in right of his wife, of a copyhold, 
ſurrenders in fee. R. 4 Co. 23. 4. 1 Rol. 632. l. 35. Fide 
Copbald, (E.) 


So, if tenant in tail conveys to him, who has the immediate 
remainder or reverſion dependant upon the eſtate tail; it dves not 
mk a dicontinuance. Lit. S. 6255 626. 1 Nl. 633. l. 45.7 

do, if tenant for life, and he in the remainder in tail, join in 
2 ſne; it ſhall not be a diſcontinuance: for each gives that 
vhich he lawfully may. R. 1 Co. 76. R. Cro. El. 827. Ie. 
634. Ono. 130. 

do, if a reverſion or remainder be in the king, and tenant in 
l makes a fcoffment, c. it thall not be a di (continuance : ſor 
tic reverſion in the king cannot be deveſted, and without deveſt» 
i ig all eſtates, there can be no diſcontinuance. Co. L. 3 335. 4. 

99, if there be tenant for life, remainder to his wife for life, 
rmunder to the heirs of their bodies, remainder to A. in fee, 
aud huſband and wiſe levy a fine to B. in fee; this is not a dil- 
continuance to the eitate of A. which was not deveſted by the 
lie; for the citate tail was net executed in the tcnant for life, 
K. per 3 J. 1 Lev. 37. 

9, if there be tenant for liſe, remainder to B. in tail, and 
they make a leaſo for thuce lives; for it is the leaſe cf the tenant 
br life, and the conſumation of B. R. Cra. El. 56, 

VoL, III. K k Tenant 
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DISCONTINUANCE, 


Tenant for life, remainder te the heir of B. in tail, remainds 
to C. in tail; if the tenant for life and C. in the life of B. .. 
a fine, it will not be a diſcontinuance : for by fine or feof». 
before the contingency, the contingent remainder is preyy 
2 Sand. 386. 

But if tenant in tail conveys to him in reverfion and a ſtranes 
it ſhall be a difcontinuance of the whole. Co. L. 335. .I 
who is the ſtranger ſurvives, otherwiſe not. Crs. Car. 406, 

Or, to him in reverſion, when there is a meſne remaind 
tail, or for life. Co. L. 335. a. 1 Rel. 634. J. 2. 

So, if tenant in tail, remainder to B. in tail, remainder t 0 
in tail, Sc. joins with C. in a feoffment and ſine; it will by, 
diſcontinuance: for there is a meſne remainder in B. R. C. 

Car. 321. Jon. 324. 1 Rel. 632. J. 50. 

So, if tenant in tail and he in reverſion join in a leaſe not wy. 
ranted by /. 32 H. 8. 28. it ſhall be a diſcontinuance, tho the 
tenant in tail dies without iſſue before the leaſe determines, Þ. 
per 3 J. Croke cont. Cro. Car. 387, 405. 1 Ra. 633. U. 1. 
Tin. 359. Hut. 126. | 


* 1 
Kn 


Ned. 


er in 


(C. 6.) If the Diſcontinuor be an Infant. 


So, if tenant in tail within age makes a feoffment, c, it i 
not be a diſcontinuance : for he may avoid it by his entry; 4d 
that which he himſelf (hall avoid ſhall not hurt others; and there. 
fore, if he dies, the iſſue in tail may enter. Lit. S. 633, 633. 

So, if joint-tenants within age make a feoffment, the ſuryi 
ſhall enter into the whole. L. S. 634. 


(C. 7.) Or, was never ſeiſed by Force of the Enta!l, 


ſeiſed by force of the entail : As, if the grandfather be dif. 
by the father, who makes a feotiment, and dies; the fcoffimer 
never ſhall be a diſcontinuance, becauſe the feoftor was not ts 
of the entail. LI. S. 637. 

Tho' the father ſurvives the grandſather: for tho he hin 
cannot enter againſt his own fcoifmen,, his ifiuc mv. Gs 
339- x ; > a 

So, if tenant in tail diſcontinues for life, and dies, bis 31 
grants the reverſion in fee, which takes effect in his hie-umc; Ut 
ſhall not be a diſcontinuance; for he was not before teited ©! 
force of the entail. I. it. S. 6:8. 

Thc” the grant of the reverſion was, with warranty. CL. 
339. J. | | 

So, if the iſſue inheritable to an entail makes a ſcoſſment 
the life of his anecſtor, it ſhall not be a difcontiunance. 4% 
649, 641. BE” | 

If he in remainder in tail after an cſtate for life, diſe is 
enant for life, and makes a fcolſinent, Li. S. 058. Fer 

th 
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DISCONTINUANCE. 


ge remainder was veited in him, yet he was not ſeiſed in tail. 
Cr. I. 347+ b. ide Cotup. 702.* 

If tenant for life, remainder to B. in tail, join in a fine to C. 
in fee, R. Cv. El. 827, 8. f 
If a woman tenant for life intermarries with him in remainder 
in tail, and huſband and wife join in a fine. R. AAo. 634. Cv. 


. 827. 


So, if the eldeſt ſon inheritable by the entail enfeoffs A. againſt 
whom a recovery is had, in which the feoffor was vouched, and 
then dies, in the life of tenant in tail, without iſſue; it ſhall not 
be a diſcontinuance to the younger ſon. R. 1 And. 44. 

But there is no need that the perſon be ſciſed by force of the 
entail at the time of the diſcontinuance, if he ever was ſeiſed by 
force of it. OG. El. 339. 

$ a ſeoffment with warranty by iſſue inheritable to the entail, 
tho! he was never ſeiſed of it, may have the effect of a diſconti- 
nuance. O. L. 339. as | 

So a fine by him in remainder in tail after a term for years, 
luring the term, {hall be a diſcontinuance, tho” he is not tenant 
in tail in poſſeſſion, Per Che, 1 Rl. 188. 

So, if there be tenant in tail after an eſtate to A. for liſe, and 
4, makes a feoffment to the uſe of himſelf for life, remainder to 
the tenant in tail in fee, and afterwards A. and the tenant in tail 
enter, and make livery to B. it will be a diſcontinuance ; for by 
the entry of the tenant in tail, (which ſhall be adjudged an entry 
for the forfeiture,) he was ſciſed in tail, and then a feoffment by 
him and A. to B. made a diſcontinuance, Per 2 J. Clench. cont. 
1 La. 127. Gro. El. 135. 

50, if an eſtate be given to huſband and wife and the heirs of 
tue body of the huſband, and they join in a feoffment and fine 
it will be a diſcontinuance : tho' the wife had a joint eſtate for 
lite with the huſband, and therefore he had not an abſolute ſciſin 
of the eſtate tail. R. per 3 J. Jones cout. Gro, Car. 321. Jan. 
323. I Kal. 632. J. 47. 


C. 8.) If the Diſcontinuance was not executed in his Life- time. 


So, if the act, by which the diſcontinuance is made, does not 
taxe eſſect in the lite of the tenant in tail, there ſhall be no diſ- 
continuance. 

As, if a fine be levied by which the tenant in tail grants and 
renders his land to B. in fec; it thall not be a diſcontinuance ut 
the tenant in tail dies before execution. G. L. 333. be 1 Rel. 
632. J. 45, 

do, if tenant in tail diſcontinues for life or in tail, and after- 
wards grants the reverſion in fee; the grant does not make, or 
enlarge the former diſcontinuance, if it does not take eftect in his 
lle. time. Lit. S. 622. 

Tho the grant be with warranty. Co. L. 333. 6. 

85, if he diſcontinucs for life by fine with warranty, and af- 
terwards levies another fine wich warranty to himtcif and his 

K k 2 heirs; 
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DISTONTINUANCE 


heirs; the laſt fine did not make another diſcontinuance; for the 
uſe being to himſelf, the warranty was extinft. R. 1 $9} , 

So, if the laſt fine was to A. and his heirs, it out 'd nut ge , 
diſcontinuance, if the firſt diſcontinuce for life did not die bed 
the tenant in tail. R. 1 8. 244. 

Tf A. tenant in tail enfeoffs B. who re->nſeoffs A. C. and 9. 
to the uſe of A. ſor life, remainder to h is fon in fee, and a n. 
covery is had againſt A. who dies, and C. and D. enter; the di. 
continuance ceaſes with the life of  R. 1 And. . 44. 

90, if the grantee of a reverſion grants it to B. and then g 
difcontinuee for life dies in the life-time of the tcnant in tail, and 
3 enters; it ſhall not be a diſcontinuance, becauſe . | Wh t 

take by the grant of tenant in tail himſelf. Cz. L. 333. b. 

Or, if the grantee dies without heir, by which the reverfon 
eſchcats, and then the diſcontinuce for life dies, and the lord q- 
ters. Lit. S. 642. 

80, if it be not executed by lawful means; As, if tenant in 
tail diſſeiſes a diſcontinuce for life, and makes a feoffment, and 
then the diſcontinuee dies, in his hfe-time z the feoffment fall 
not be a diſcontinuance. Co. L. 333. b. 


1 15 


(C. 9.) If his Act was lawful. 


So a common recovery by tenant in tail, as vouchee, is not 1 
diſcontinuance, but a bar to the entail and all remainders and the 
re verſion. Vide Eftates, (B. 27, &c.) 

So a fine by tenant in tail is a bar to his iſſue, and a diſcon- 
tinuance only to thoſe in remainder or reverſion, Fide Ela 
(>. 25. ) 

So now, by the /. 32 H. 8. 28. a leafe for three lives purin 
ant to the Fr ume ſtatute does not make a cs Co. I. 
333" a. Per. 2 FJ. 1 Leo. 299. KR. C. El. 602, Sau. 7 

4 7. 4 Leo. 191. 

855 if tenant in tail leaſes for 100 years or more; it docs . 

make a diſcontinuance: for the leaſe determines by his deat 

it, S. 622. 

So partition made by parceners in tail does not make a dic 
tinuance. Lit. S. 602. 

$0, if tenant for liſc or for years makes a feoſſment, & 
ſhall not be a diſcontinuance, but a diu.“ 

Yet a recovery againſt tenant for liſe, by default, upon a 0 
title, makes à diſcontinuance to the reverſion or remainder. Lit 


S. 674, 688. 


(D) The Cllecks of a Diſcontinuance. 


VERY diſcontinuance deveſts the eflate-tail, and al rer 


ders aud the on depending upon it. rf 


But if huſbmd and wife Join in a lraſe for life of the hn 
the wife, rendering ren in the reverſion was uot out of the vi 


a 80 
Co. L. 3 33, is wy 


DISCONTINUANCE. 


Go, by a diſcontinuance for life or in tail, the tenant in tail 
guns a new and tortious reverſion in fee to h imſelf; for being 
levelled out of the donor, &c. and not granted to the Aton 
nuce, it remains in the diſcontinuor. Lit. S. 620. 

And this reverſion deſcends to the heir general, not to the heir 
in tail, Lit. S. 023. 

But if the diſcontinuance determines in the life of the tenant 

in tail; the tortious reverſion vanithes, and he ſhall be tenant in 


ail as before. O. L. 333. a. 
(E) QAhen it ſhall be determined. 


Jt the eſtate of the diſcontinuee determines, or is defeated; the 
diſcontinuance is purged: As, if a difcontinuee for lite dies, 
or in tail, dies without iſfue, in the life of the tenant in tail. 


Vile Co. L. 333+ 4. 
If the diſcontinuance be for three livres, which die. X. 


Lit. 781. 

80, if the eſtate of the diſcontinuee be forſeited or ſurrendered. 
Lit, S. 636. 

Or, defeated by entry for a condition broken. Lit. S. 632. 


Ir the diſcontinuee re- enfeoſtꝭ the diſcontinuor. 3 Leo. 10. 
But if there be a diſcontinuance with warranty, and the dif- 


cortinuee makes a leaſe, and afterwards conveys to the diſconti- 


„who dies; his heir {hall not avoid the lcaſe, tho? the war- 
ranty be determined by the re-conveyance. 3 Les. 10. 


nuor 
When a diſcontinuance ſhall be avoided by remitter. Fide in 
Remitter, (A. 1.) 
DISCOVER 

Vide Chancery, (2 G. 3.—3 B. 1, 2.—3 J. 1.) 
DISFTRANCTE HIS 

Vide Franchiſes, (F. 33, 34.) 

DISJUNCTIVYE 
ue de Candi, (K. 1, &c.) —Parelt, (A. 12.)—Plader, (R. 7.) 


D 1 1 
(A) Tithes; The Nature of them. 


ITHES are an eccleſiaſtical inheritance, collateral to the 
land, and properly due to an eccletiattical perton. Y. 


11 Co 13. oy 
K K 3 | And 
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IIS. 
And becauſe they are collateral they cannot be extinguiſhed hy 


unity of poſſeſſion ; As, if a parſon, Qc. be ſeiſed of land; * 


right of his church, if he afterwards aliens them, tithes are af. 
able. Mo. 50. Vide Peſt, (D.) 

If a manor or lands belonged to an abbot, prior, Oc. to whon 
a church was appropriate; after the diſſolution, the tithes of the 
lands or copyholds of the manor ſhould be paid to the parſon. 
R. Mb. 50, 219. 

So they are not extinguiſhed, if the parſon releaſes to his pr. 
riſhioner all demands in his land. Ov. 39, 40. 

So they cannot be granted by copy: for they are not parcel of 
the demeſnes of the manor. Dub. Gro, El. 814, 293, R, 
contra, Cro. El. 413. Per Rol. 1 Rol. 498. JI. 10. Ms, 35% 
Vide Cipyhold, (C. 1.) 

So they are an incorporeal inheritance : and therefore do ne 
paſs by grant without deed, ; 

And a rent cannot be iſſuing out of them. Co. L. 47. a. 


(B) Other Eccleſiaſtical Revenue. 


(B. 1.) Oblations, &c, 


OTHE R eccleſiaſtical revenues were oblations, or obyentions, 
penſions, and mortuaries. Vide Prohibition, (G. 11.) 

Oblations are, quæcungque a piis offeruntur Des & eccigſc. 2 Inſ. 
489. 
And they are voluntary, or due by cuſtom at a certain time, 
as upon marriage, baptiſm, purification of women, funerals, &:, 
Vide 2 Inft. 659. 

And by Can. 8. Mepham. arch. Cant. made anno 1328, thoſe 
gui in nubentium ſolenniis, purificationihus, exequiis, &c, ad unn 
denar vel al nudice quantitat” cblationem populi de uationem ſunt m. 
liti reſdringere, Sc. ſhall be ſubject to the pain of excommunica 
tion. Vide Lind. 185, Vide Cod. Fu, Eccl, 739. 

And by Can. Othboni, anno 1268. capellani, &c. univerſa: 
oblationes, c. rectori eccleſie matricis reflituere debent, under pain of 
ſuſpenſion. Vide Co. Fu. Hecl. 235. | 

And now, by . 2 & 3 Ed. 6. 13. All who by the laws and 
cuſtom of the realm ought to pay offerings, ſhall yearly pay them 
to the parton, &c. or farmer of the pariſh where he dwells at the 
four molt uſual offering days, or otherwiſe at Eaſler. 

By this ſtatute all cuſtomary oblations to be paid at commu 
nion, marriages, &c, ought t) be paid, 

[ Per tet cur. Eafter ofterings are due of common right at 2 

er head, unleſs cuſtomary to pay more, to him who exerciſes 
the ſpiritual function. Lawrence v. Fones, T. 10 GC. Bun, 
173. Egerton v. Still. T. 1725. Bunb. 198. A mortuary can. 
not te ſued for in equity, but at common law, or in the ſpiritual 
court. Torrent v. Burley, M. 13 G. Str. 715. 
[A poor vicarage may be intitled to an augmentation under /+ 


29 C. c. 8, tho' the reſervation is not made to it; and a conſtant 
regular 
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ſecular payment 18 eridence thereof. Benſon v. Dean and Chapter 
f Yorks H. 1747» I Vezey 91.] 


As to tenths, firſt-fruits, ſynodals, procurations, Sc. Vide 
Talg. Prohibition, (G. 11 * 


(B. 2.) Glebe. 


Erery church of common right ought to have a manſe and 
gebe. Wide Ecclefiaſlical Perſons, (C. 9.) 

Gleta, eft terra in qua conſ;/tit dos eccleſfie, Lind. 254. 

By Can. 1993. 87. Archbiſhops and biſhops ſhali procure ter- 
ners of all glebe, Cc. which belong to any parſonage, vicaridge, 
or rural prebend, to be taken by honeſt men of every pariſh (of 
whom the miniſter to be one) to be laid up in their regiſters, 
ide Cd. Ju. LAccl. 688. 


(C) To whom due. 
(C. 1.) To the Rector. 


AL L tithes, renewing within a pariſh, regularly ought to be 
paid to the rector of the fame pariſh, Hob. 296. 

And this ſince the council of Lateran, without queſtion, Ae. 
1215. Seld. H. of T. 3 Vl. 1150, 1222, 1258. 

If there be rector and vicar endowed, all tithes belong to the 
rector, which the vicar does not claim by endowment or pretcrip- 
tion. R. 2 Bul. 27. 

A perpetual curate of a chapel, tho appointed expreſsly for 
lte, being removable at common law without cauſe, and by ec- 
cleſiaſtical law for cauſe, has not ſuch a permanent intereſt as to 
claim tithes. Price v. Pratt, M. 1729. Bunb. 273.] 

A rector by an illegal preſentation, being inducted ſhall have 
tithes. Hb. 302. 

But before the council of Lateran Ae. 1215. every one might 
gire his tithes to what ſpiritual perſon he pleaſed. 2 //. 641. 
2 C. 44. b. But this was reſtrained, not by a canon of that 
council, but by a decretal epiſtle of pope Innocent 3d. Cod. Ju. 
Eel, 690. ide 2 Wilſ. 182.* 

So, if cattle depaſture in a fenn, c. which is extraparochial, 
tithes of the paſturage are payable to the rector of the parith 
where the owner inhabits, if there be not a cuſtom for payment 
to another. Saw, 60. 

So, by,. 2 0 3 Ed. 6. 13. If it is not known in what pariſh 
tie waſte or common, where the cattle depaſture, lies. 


(C. 2) To another Spiritual Perſon. 


Unt, by cuſtom, a portion of tithes in one paiiſh, may be due 


to tic rector of another pariſh. 4 Cs. 35. 
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So, if the vicar be endowed with tithes of hay, or ſmall tithe, 
they ought to be paid to him. 

If the vicar be endowed with tithes of hay, and the land be 
ſowed with clover ; the vicar ſhall have the tithes of the clo, 


R. ut dicitur ) Carth, 264. Skin. 341. 


If a parſon has tithes of all grain, he ſhall have the tithes of 
ſced of clover, tho” the vicar has the tithes of the clover.grih, 
Skin. 341. 

But a pariſk-clerk cannot preſcribe to have tithes, J. 
Mo. gos. 


(C. 3.) To the King. 


Extraparochial tithes are due to the king. 1 Re. 651, J. 5 
20, 30, 35. Sti. 137. Cad. Ju. Eccl. 691. 

[The tithes of aſſart lands, by virtue of the words de ny 
aſſartatis, & afſartandis in the grant of Ed. 1. ſhould be confined 
to ſuch lands as were then aſlarted, or intended ſhortly fo to be; 
and not extended to ſuch as ſhould be ſo in ſuture ages, elpeci- 
ally if they had never paid tithes, Semb, per Comyns, Band v. 
Brown, H. 1731. Bunb. 312.] i 

And if the king grants them, his patentee ſhall have then, 
1 Rol. 657. I. 15. Vide pſt, (C. 5.) 

But, by cuſtom, they may be paid to the parſon, vicar, &. of 
ſuch a pariſn. Sav. 60. 

So now, by ff. 2 & 3 F. 6. 13. the tithes of cattle de. 
paſturing in a waite or common extraparochial, or, if the parih 
is unknown, are given to the parſon, c. of the pariſh where the 
owner dwells. 2 1». 651. 


{C. 4.) To the Lord of the Manor. 


By the common law no one was capable to take tithes in 
pernancy, but a ſpiritual perſon, or the king, who is perſins 
mixta. R. 2 Co. 44, 45. | 

Or, the patentee of the king, by his prerogative, 2 Co, 44. a. 

Yet by indirect means, a layman might take them; as, a lord 
of a manor may preſcribe, in conſideration that he has paid fo 
much to the rector for all tithes within his manor, to take all 
tithes within his manor. R. 2 G. 45. Cro. El. 599. R. Cs. 
El. 763. Mb. 485. 

And he ought to preſcribe to have decimam garbam, or decimim 
cumulum granorum z not pro decimis garbarum : for they are net 
tithes properly, but a profit aprender. R. Cre, El. 599. 


(C. 5.) To a Patentee. 


So now, by ff. 27 H. 8. 28. patentees of all manors, lands, 
tenements, tithes, penſions, churches, portions, &c. or other 
hereditaments of abbeys, &c. diſſolved heretofore or by this ach 
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ſhall enjoy the ſame according to the effect of ſuch letters patents; 

and ſhall have the ſame remedies, We, as the abbots, c. couid 
had. 

18 patentees of lands, tithes, Cc. given to the king by J. 

31 H. 8. 13.37 H. 8. 4. or 1 Ed. 6. 14. which by conſtruction 

of thoſe ſtatutes and the /t. 32 H. 8. 7. and i & 2 Ph. & M. 8. 

are become temporal inheritances. Co. L. 159. 4. 

And by ff. 32 H. 8. 7. and 1 & 2 Ph, & M. 8. thoſe pa- 
tentees ſhall have the ſame remedy for recovery, Sc. and the 
fame means for aſſurance of ſuch tithes, &c. as for other tempo- 
ral inheritances. Vide poft, (M. 18.---N.) 

And may ſue in the ecclefiaſtical court for with-holding ſuch 
tithes, Cc. Vide paſt. (M. 2, 3.) 

80 by /. 2 & 3 Ed. 6. 13. they may recover the dou' le value 
if predial tithes be not ſet out, Sc Vide %%%, (M. 2.) 

I a patentee claims the tithes a manor, Ge, formerly be- 
longing to an abbot, who was ſeiſed thereof as of a portion of tithes 
in gr:fs, and his evidence mentions only omnes wel omnimedas de- 
cimas, &c, without mentioning a portion, it is ſuthcient to ſup- 
port it. Dozwnes v. Mooreman, H. 1724. Bunb. 189. 

Vide ante, (C. 3, 4+) 


(D) By mhom payable. 
A LIL perſons generally ought to pay their tithes to whom 


they are dye, 

And therefore, of common right all lands ought to pay tithes. 
11 G. 15. 4. 

Tho! held in capite. Mo. 915. 

The tithes ſhall be paid by the occupier of the ſame lands. 

If the owner occupies them, he ſhall pay. 

If he leaſes them for a year, or at will, Se. thc leſſee ſhall 
pay. 

If the owner or leſſee ſells the crop of graſs or corn, and the 
rende cuts it, he ſhall pay the tithes. 2 Bul. 184. 

So, if the owner of wood ſells to another, who cuts it; he 
ſhall pay, 

If the owner of the land ſells the crop, and then purchaſcs the 
rectory, the vendee ſhall pay tithes to him. R. 2 Bul. 184. 

If the occupier be a diſſciſor, &c. and ſets out his tithes, the 
parſon may take them; for it is not material whether he has the 
poſſelſion by right, or by wrong. R. Jen. 89, go. 

But if the owner conſumes his herbage by agiitment of the 
cattle of another; the owner of the cattle does not pay the tithes, 
1 fon. 254. 1 Rol. 636. J. 15. 

If a parſon, Sc. at common law, had enfeoſſed another of his 
giede; the feoffee paid tithes: for tithes are not extinguiſhed 
or ſuſpended by unity of poſſeſſion. 11 Co. 13. 5. Dy. 43. as 
2 ante, (A.) 

do now, if a parſon leaſes his glebe, the leſſee ſhall pay tithes, 
Dab. Dy. 43. 4. Per Penner, 1 Rel. 655. J. 42. 

Tho' 
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Tho! he leaſes it with all profits belonging, rendering rent fh 
all demands to the ſame rectory belonging. R. 11 C. 13.4 
Cro. El. 161. Cont. per 2 J. Mo. 47. Acc. Dy. 43. 4. in nur. 
Ow. 39. 1 Les. 300. 1 

So, if a parſon ſells the emblements of his glebe, the vent: 
ſhall pay tithes. 1 Rel. 65 5. J. 45. 

If a vicar ſows his glebe, and dies before ſeverance, bis exe. 
cutor thall pay. Dub. Hob. 188. 

If a parſon leaſes his rectory, he ſhall pay tithes to his le; 
for his other lands in the ſame parith. 11 G. 14. a, F. 
Dy. 43. a» Mo. 532. 

If he leaſes his rectory, reſerving the tithes of his own lang, 
and afterwards grants this land; the grantee ſhall pay tithe, 
Semb. Dy. 43. a. in marg. 

But if a parſon lets his glebe rendering rent for tithes aſter 
growing, as well as for other demands; the leſſee ſhall not yay 
tithes to him. Semb. ro, El, 161. 


(E) By whom not. 


(E. 1.) Not per Eccleffam Ecclefie. 


O NE fpiritual perſon, generally, does not pay tithes to ano. 
ther: as, if a vicar be endowed of g!:be and ſmall tithes he 
ſhall not pay tithes of his glebe to the parſon. X. Cre. El. 479, 


579. Sav. Zo N a 
So a parton ſhall not pay tithes to the vicar, for his glebe. 


W. 457. 
So, if a vicar be endowed of ſmall tithes, generally, the 
-, parlon ſhall not pay ſmall tithes to tae vicar. R. Cro. El. 578. 
AL. 910. 

Tho' the endowment be of the ſmall tithes of the whole pariſh, 
R. Cv. El. 578. Mz. 910. 

So a patentce of a parſonage ſhall not pay: for the parſonage 
being diſcharged at the time of the endowment, and afterwards 
at the diſſolution, the patentee ſhall have it diſcharged. K. 
Cro. El. 578. 

So, if land be ſevered from the glebe after endowment, it ſhall 
not pay tithes to the vicar. R. 2 Rel. 335 J. 10. 

But the leſſee of the parſon ſhall pay ſmall tithes to the vicar, 
R. Cro. El. 470, 578. My. 910. Sav. 3. 

So the parſon himſelf ſhall pay, if the endowment was of 
tithes of the glebe expreſsly, as it might be. Cro. El. 57% 
He. 910. N 

Or, the land comes to the parſonage after the endowment. 
Vide Mo. 910. 

Or, if the parſon has lands not parcel of the rector. 


11 Co. 14. a Vide ante, (D.) 


(E. 2.) (E. 2.) By thoſe who preſcribe in non decimands. 
— 8o a ſpiritual perſon may preſcribe in -n0n decimand. 
Spiritual 2 Co. 44. b. 1 Rol. 653. l. 10, Cro. El. 455, I Leo. * 


peilons, 
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And therefore, a biſhop may preſcribe, that he and all his 


edeceſſors, ſeiſed of ſuch a manor in right of his biſhoprick, 
bare held the manor by them and their tenants, diſcharged of 
tithess R. 2 G. 44, 5» 1 Kol. 653. JI. 15. Cre. El. 216. 
1 Les. 248. Mo. 425. 

And his tenant of the manor, by ſuch preſcription, may be 
alſo diſcharged : for the demiſe does not make the land charge- 
able, which was diſcharged before. R. 2 G. 45.0. 1 Kal. 653. 
1 25. Cro. El. 475. 511. Mo. 619. 

So the copyholders of the manor may alledge a preſcription in 
the biſhop for their diſcharge. R. 1 Kol. 65 3. J. 40. Cra. 
El. 784. W. 618. Yel. 2. 

So a parſon, having glebe in another pariſh, may preſcribe in 
mn decimando, for him, his farmers, and tenants. R. 1 Rel. 653. 
. 30. Mo. 531. 

So an abbot, or other eccleſiaſtical body, might preſcribe in 
wn decumandos Vide Mo. 531. 


$07 


So, if a manor, land, Sc. of a biſhop, parſon, c. be | 


ranted to another in ſee, and afterwards regranted to the biſhop 
and his ſucceſſors; the preſcription is not deſtroyed. R. 
1 Leo. 248, Cro. El. 216. 


So the king may preſcribe in non decimands : for he is perſona 
nixfa. R. Jon 387. X. Hard. 315. Mb. 486. 

As, for tithes of the lands of a foreſt, tho' they ave within a 
pariſh, Sti. 137. R. Ca. Eg. 230. 

Tho' the land be demiſed at the king's will. M. 915. 

But the king's patentee ſhall not have the ſame privilege. XR. 
Jn, 387. Cro. Car. 94. 1 Rol. 65 5. I. 25. Hard. 315. 

50, without a particular preſcription, the king ſhall not be diſ- 
charged of tithes for the ancient demeſnes of the crown. X. 
Hard. 315, Semb. Sti. 137. | 

50, when diſcharged by preſcription, if he aliens the land, the 
preſcription is deſtroyed : and therefore, if afterwards the ſame 
land, by eſcheat, &c, comes back to the crown, it ſhall not be 
diſcharged of tithes. R. Hard. 315. 

do a leſſee for life or years of the king, ſha!l not have the ſame 
privilege. Me. 915. 2 If this does not relate to monaſtery- 
land? Vide poſt, (E. 7.) RK. that a leſſee for years of the king, 
rendering rent, ſhall have privilege, if the king preſcribes for him 
and his tenants to he diſcharged. Per Cur, Exch. M. 6 Geo. 2. 
ner Williams and Petchy. 


do a county may preſcribe in nen decimando. 1 Rol. 652. J. 50. 

80 a county, as the Vd of Kent, or Suſſe, may preſcribe in 
non-payment of tithes of wood. 1 Rel. 65 3. J. 52. 654. J. 5. 
2 Rel. 122. Pal. 37. 2 Inft. 645, 653. 

50, an hundred. Semb. 1 Rel. 654. J. 30. Mar. 25. pl. cg. 

50 a man may preſcribe, that by the cuitom of the country 
where he lives, no tithes are paid for the milk of ewes. X. 


I Rd, 654. J. 15. 
2 a That 


(F. 4.) 
The king. 


* 


(E. 4.) 
A county, 


&c. 
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That by cuſtom a baker does not pay tithes for grain which he 
grinds in his mill for his trade, whereby the parſon has more 
ample tithes : for this is but a perſonal tithe. R. 1 Ry, 654 
J. 20. 4 Mad. 337. | 

But a par!th cannot preſcribe in non decimando. 1 Rl. 653 
1. 47. 2 Infl. 645, Mar. 25. pl. 59. ; 

So a cuſtom de non decitmande cannot be alledged in an hundred 
or county, for things which of common right ought to ps 
tithes : as, for agiſtment of cattle. R. 4 Md. 344. Sal. 655, 
Carth, 392. Skin. 560. 


But, generally, a layman cannot preſcribe in non decimand, 
1 Rol. 653. J. 5. K. 2 Co. 44. Mo. 425. Hob. 297. 

As, churchwardens who have lands for the repair of the 
church: tho? their oflice be eccleſiaſtical. 1 Rel. 653. J. 1, zi. 

And therefore, if an abbot and convent, &c. grant land to 1 
layman, or are diſſolved, whereby the lands come to a layman; 
tho' the abbot had preſcribed in nen decimando, the layman can. 
not: for the privilege is gone. R. For. 373. 

So the pope by his bull could not diſcharge a ſubjeR from paz. 
ment of tithes after the council of Lalcran. 2 In. 653, 

Yet if an abbot, or prior, was ſeilcd of lands diſcharged of 
tithes, the preſent farmer of ſuch lands ſhall be admitted to pre- 
ſcribe in non decimand9 by force of the /?. 2 & 3 Ed. 6. 13. which 
ſays, that every perſon ſhall pay predial tithes in ſuch manner a 
of right ought to be paid in forty years before, Ac. 219. 

And by that ff. /. 4. no perſon ſhall be compelled to pay tithes 
for lands, &c. by law or ſtatute, or by any privilege or pre- 
ſcription not chargeable with payment of tithes, or diſcharged by 
compoſition real. 

And, per Hobart, if a perſon temporal ſucceeds a body fpiritml 
in diſcharge ; he {ali be reputed as a perion or body ſpiritual, 
Hob. 296. 

So, where lands came to the king by the /?. 31 H. 8. 13. lands 
diſcharged by preſcription in the hands of an abbot, Qc. ſhall be 
diſcharged in the hands of the king, or his patentee. R. Jon. 373 
Vide paſt, (E. 7.) ; 

[There can be no preſcription in nan decimadno againſt a lay 
rector, any more than againſt a ſpiritual rector; but there may 
againſt one who only intitles himſelf to tithes. Charlton v. Charitsn 
H. 1732. Bunb. 325. Bury v. Evans, T. 1739. Bunb. 345. 


(E. 7.) By the King, or a Patentce of Lands given to the Crown 
by the /,. 31 H. 8. 13. 


So by the /. 31 H. 8. 13. (which diſſolves all houſes of r. 
ligion above 200 J. a year value) the king and his patentees ſil 
hold all manors, lands, &c. belonging to ſuch houtes, difcharg'd 
of the payment of tithes, as freely as the abbots; c. held ie 
lame at the day of their diſſolution, Re 

n 


a 
i 
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And this privilege extends to all lands given to the king by the 
f. 310 H. 8. 13. . 

Tho' they were lands appurtenant to abbeys, c. given to the 
king by the ft. 27 H. 8. 28. but continued by the king pur- 
ſuant to a proviſo in the ſame ſtatute, and not diſſolved till the .. 

But lands appurtenant to houſes of religion given to the king 
by the F. 27 H. 8. 28. which diffolved the leiler abbeys, &c, 
under the value of 200 J. a year, are not exempted from pay- 
ment of tithes. Jen. 3, 185, 370. K. 2 Cro. 608. X. Cro. 
Car. 425. Jen. 370. 

Nor lands, which came to the crown by the /. 37 H. 8. 4. or 
1 Fd. 6. 14. 2 Co. 46. Jou. 4, 185. Mo. 913, 420. 

If they are not exempted by a real compolition, or adus de- 
cimandt ; 

Tho' they were aſter the difſolution granted by the king 
to a greater abbey ditiolved by the %. 31 H. 8. R. Fon. 3. 
2 Cra. 608. 

Nor lands, which are veſted in the king by the f. 32 H. 8. 24. 
which has the ſame words as the firſt clauſe of the f. 31 H. 8. 13. 
but not the ſubſequent clauſe of diſcharge. R. 2 Cre. 58. Cort. 
fer 3 J. Jon. 190. R. Ray. 225. Cont. Acc. Mo, 913. Vide 
Ca, Eg. 225. Dub. Godb. 332. Bridg. 32 Dub. 

An abbot, c. might be exempt from the payment of tithes 
by the pope's bull, by his order, by prefcription, by real com- 
poſition, or by unity of poſſeſſion, Fen. 3, 368. 2 Cs. 608. 
Hob, 296. Poph. 156. 

The pope by his bull uſed to exempt whom he pleaſed from 
payment of tithes, and ſuch excmption was allowed for good. 
Jen. 369, 

And tho' ſuch exemption ceaſed by the diſſolution of the bedy 
to whom granted, being perſonal z yet if any abbot, Cc. had 
an ekemption by bull at the time of the diilolution, the lands 
ſhall be now exempt by the . 31 H. 8. Per Hieb. 297. Fn. 3. 

So by divers grants of the pope, ſeveral religious orders were 
exempted from the payment of tithes, guandir propriis manibus 
terras colebant, Cod. Ju. Eccl. 701. 

But by pope Adrian the 4th, theſe orders were reduced to 
Cterciens, Heſpitollers, and Templars. 2 Inft. 652. 

To whom the Premonſlraten/es were added by Junecent the 3d, 
Mn 1215, 2 Inf. 65 2. 

And by the council of Henna, anno 1311, 4 Ed. 2. the Tem- 
piers are condemned for hereſy; and 17 Ed. 2. their poſieiſions 
gived to the king. | 

And by the ff. 2 H. 4. 4. all orders, which put a bull in 
execution for diſcharging lands from tithes in the hands of their 
teuants or farmers, incur a prom ire. 

And therefore, all lands which belonged to an abbey, Ec. of 
tle order of Ciftercians, or Premonſtratenſes, (tor Haſpitallers were 
aferwards diſlolved by the /. 32 H. 8. 1.4. and the Templors be- 
lore by the . 17 Ed. 2.) at the time of the dillulutiva, by — 
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of the ft. 31 H. 8. 13. ſhall be exempted from tithes, in de 
hands of the king, or his patentees. Heb. 297. Orv. 46. 

Wood or meadow as well as arable. Dy. 277. b. in mar». 
| [Right of common may be diſcharged as well as lands, I 
Bert v. Cumming, M. 1723. Bunb. 138.] 

So they ſhall be exempted in the hands of the king's tenant, iu 
reſpett of his dignity. Ow. 46. 2 Leo. 71. for the king 15 
not occupy himſelf; and therefore his farmer or tenant ſhall he 
exempted, if he be tenant for years, or at will, and the freehold 
is in the king. Mo. 915. Hard. 382. 

And in the hands of tenant in tail as well as in fee, . 
Hard. 174. 

Tho” there was a ſubſequent contract or covenant by the ab. 
bot, c. after the council of Lateran to pay tithes. R. Hard, 101. 

So the reverſton ſhall be exempted, if they were in the hands of 
a leſſee for life, or donee in tail at the time of the diſlolution, Þ 
Hard. 190. 4 Leo. 47» 

Or, in the hands of a leſſee for years who paid tithes at 
the diſſolution. KR. Dy. 277. 0. K. Pal. 119. K. 2 Cre. 559, 
2 Rol. 142. 

But lands purchaſed by thoſe orders after the year 1215. were 
not exempted, for the exemption extended only to lands then in 
their poſſeſſion. Cod. Fu. Hccl. 701. 2 Infl. 652. ; 

*And if they have paid tithes, it will induce a preſumption 

chat they were purchaſed after. BHunb. 122,* 

So lands, which belonged to thoſe orders, ſhall not be exempted 
in the hands of any who has them only for ycars, or for lie. 
R. Hard. 174. 

So lands, which eſcheated to an abbot, and- continued in his 
hands at the time of the diſſolution, thall not be exempted, Sn. 
Hard. 190. 

Nor, land, granted in tail by an abbot, Sc. d in the hands 
of the donee at the time of the diſſolution. R. Hz. 248. 

Nor the lands of a copyholder, held of a manor, which 
was in the hands of an abbot at the time of the diſſolution. 
Ao. 219, 533, 4. 

Nor lands, exempted in the hands of an abbot by reafon 
of his poſſeſſion, but not diſcharged at the time of the diſſolu- 
tion. Gods. 1. 

Nor lands, in which a man claims /ibertatem falcand, as, 2 
common. R. 2 Bul. 249. 

So an abbot, Sc. might waive this privilege, by compoſition, 
Sr. Semb. Hard. 383. 

So where an abbey, &c. was diſcharged by preſcription at the 
time of the diſſolution, the king, or his patentee ſhall be now dit- 
charged by force of the ff. 31 H. 8. 13. Cro. El. 200. . 

And it is ſufficient to prove the preſcription, if he gives er- 

- dence that the abbot, &c. did not pay. & Cre. El. 206. 

[But hearſay and belief is not ſufficient evidence of non-P2Y- 

ment to ſhew that che lands were exempt. Cart v. Da 466d, in 


fer T. 1720. Bun. 66.] Clif 
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[If a general exemption is inſiſted on, but not proved, a partial 
exemption for one ſpecies cannot be admitted in proof. Leigh v. 
IMaudfley, H. 1730. Bunb. 296.) | 

An abbot, or other ſpiritual perſon, might preſcribe in non de- 
anando; tho” a layman cannot. K. Cv. El. 206. Vide ante, 
E. 2. 
| — an abbey, Cc. could not be diſcharged by preſcription, 
where it was founded within time of memory, viz. after the be- 
ginning of the reign of king R. 1. Hab. 300. 

So, if an abbey was diſſolved by the death of the abbot and al! 
the monks, the right to tithes revived. R. Gedb. 211. 

Cuſtomary tenants in the North have not the freehold ; it is 
in the lord, ſo they may preſcribe in the name of the lord. Ste- 


phenſon v. Hill, H. 2 G. 3. 3 B. M. 1273.1 


(E. 8.) By a Real Compoſition of an Eccleſiaſtical Perſon. 


80 an abbot, Ec. might be diſcharged by a real compoſition, 
as well as a lay-perſon. Vide pot, (E. 21.) 

A real compoſition was, when land, c. was given to a par- 
ſon, with aſſent of the patron and ordinary, in recompence of 
all his tithes : by which the land was diſcharged of tithes, and a 
m:dus paid in lieu of them. Fon. 369. | 

And this diſcharge went along with the land, into whatever 
hands it came. Fon. 369. Cro. Car. 423. 

So, by a compoſition between the convents of two abbeys, 
mediantibus abbatibus, a ſum of money might be paid to one 
abbey for tithes of the lands of the other abbey, Sow. 5. 

And if both abbeys come to the king, his patentce thall have 
the compoſition againſt the patentee of the lands: for if the com- 
poſition fails, the tithes ought to be paid in eie. R. Sav. 5. 

So, if an abbot, Sc. had a manor and portion of tithes, viz. 
tithes of the ſame manor ſimul & ſe mel, and before time whereof, 
Sc. viz. 25 H. 1. granted the manor and tithes to 4. and his 
beirs, rendering 5 5. per annum, who time whereof, Sc. pay- 
ing 55. to the abbot, and, after the diſſolution, to the king, 
have been exempted; it ſhall be a good diicharge. R. 2 Mad. 321. 
Sin, 239. 

So a prior compoſition may be explained by a ſubſequent. 
S::1b, Hard. 383. | 

But an abbot, &c. not paying tithes at the time of the diſſo- 
Wutivn ; it ſhall not be intended that he was exempted by a real 
compoſition, if it be not ſhewn: but by his perſonal privilege, 
which was the uſual courſe. R. per 3 J. Cre. cont. Civ. Car. 423. 
1 Rel, 654. J. 40. Jen. 370. 


(E. 9.) By Unity. 


Jo an abbot, c. might be exempted from payment of tithes 
a perpetual unity ot poſſeſſion, viz. when an abbot, &c. 
nc whereof, Sc. was ſeiſed of land and alſo of the rectory of 
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the ſame pariſh, where the land lies. R. 2 G. 47. l. Þ, 
Dyer 2 J. cont. M3. 46. 

Perpetual unity was not a diſcharge de /e; for by the unity the 
tithes, being collateral to the land, are not extinct ; and there. 
fore they are payable, when the unity ceaſes. R. Ju, 3. 
Hab. 297. Pil. 5. R. Mo. 527, 8. 2 Crs. 608, 


But if land was diſcharged in reſpect of unity, at the time gf 


the diſſolution, it {hail now be diſcharged by force of the ft 
31 H. 8. R. 2 G. 47. Dub. 1 Leo. 332. Save 62. N. 
Mo. 420, 533. Co. El. 584. 2 Rel. 251. 

Tho at che time of the diſſolution the land and reQory were 
in leaſe, if the leſſee did not pay tithes, Semb. Pol. 7, 

So, tho' the leſſce did pay tithes. Jide Fon. 412, Tit, 
2a. ; 

Wet unity is not a diſcharge of tithes; but an exemption only 
from the payment of tithes, and ought to be pleaded accord. 
ingly. Hob. 298. 2 Co. 48. 

So unity docs not exempt from payment of tithes, if the unity 
did not commence by a good title, and was perpetual, Sen, 
2 Co. 47. b. Heb. 298. 

Or, if it commenced within time of memory: as, if an abber, 
Ec. was founded, or endowed with the land and rectory after the 
1ſt year of R. 1. Hb. 298. 1 Rol. 54. Tel. 31. 

Or, if the abbot, &c. was not ſciſed of the land and alſo 
of the rectory in fee. Semb. 2 O. 47. b. 

If he was feifed of a manor and rectory, it does not exempt 
the copyholdcrs of the fame manor. Mo. 219. 

Or, if an abbot, Sc. or his tenant or farmer had at any time 

paid tithes, tho' but part of his tithes, and not the whole. 
Hb. 298. Pol. 9. R. 2 Co. 48. a. 
Or, if there was not an unity of poſſeſſion at the time of the 
diſſolution, but the land was in leaſe, and the leſſcc paid tithes: 
tho' there was an unity of the freehold and inheritance of the 
land and rectory. R. per 3 J. Me. 5 34. Acc. Pal. 119. Vt 
ſutra. 

Or, if an abbot was ſciſed of the land and rectory in fee, but 
not at the time of the diſſolution. Cro. EJ. £84. 

By common law a ſpiritual perſon ought to ſhew ſpecially, how 
diſcharged, viz. by bull, compoſition, &:c. except where he was 
diſcharged by preſeription. R. Hab. 297. 2 Co. 48. Ny. 97. 

So, ſince. the %. 31 H. 8. 13. the king or his patentee, who 
pleads a diſcharge, ought to plead with the ſame particularity as 
the abbot himſelf. R. Hab. 298. Jon. 6. , 

And therefore, he ought to plead that the abbot, Ec, by pre- 
ſcription held the lands diſcharged of tithes at the time of the di- 
ſolution. Fon. 3 Hab. 299. 

Or ſhew, how diſcharged, wiz. by bull, compoſition, or unity. 
2 C. 48. 6. Hob. 299. R. 1 Lev. 185. | 
And if he alledges unity, he ought to conclude, raticne chi 

he was diſcharged from payment of tithes, Hob. 298. 2 Cs. 9 
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And nothing can be traverſed but the unity, not the ration 
tus, Sc. 2 Co. 48. As. 534. 


(E. 10.) By a Modus decimandi. 


80 a man may preſcribe to be diſcharged from payment of 
tithes, becauſe that a modus has been paid time whereof, &c. in 
jeu of the ſame tithes. 

And ſuch modus may commence upon a real compoſition. 

mn. 369. | 

74 — as well as a ſpiritual perſon may preſcribe in modo de- 
cimandt, Mo. 5 3 1. : 

And the modus continues tho“ the land came to the rector, if 
they be afterwards ſevered. M. 531, 2. 

And by Af. 2 & 3 Ed. 6. 13. no perſon ſhall be compelled to 
pay tithes for any lands, c. which by preſcription, Sc. are not 
chargeable with the payment of any ſuch tithes, or that be diſ- 
charged by any real compoſition, 

And therefore, a pariſhioner may alledge a cuſtom or pre- 
ſcription to give money or other recompence to the parton ; 
and, in conſideration of it, to be diſcharged from payment of 
tithes in /þecte. | 

As he, who being lord of the manor of B. has paid ſuch 
a penſion time whereof, &c. to the parſon, and ratione inde has 
been exempted from tithes within his manor. R. M. 485. 

That the lord has allotred ſo much wood to the parſon ; for 
which he, and his tenants in the fame manor, ought to be 
exempt from tithes for their under-wood there. 

That the parſon has ſuch a wood in the ſame pariſh rendering 
40. to the lord, and therefore the pariſhioners ſhall not pay tithes 
of wood there, 

[One penny at Eaſter, for tithe-hay on a farm of 68 acres, al- 
lowed; 1 J. 65. 8 d. for hay, ſmall tithes, and Eaſter offerings, 
ona farm of 625 acres, allowed. Finch v. Maiſters, P. 1724. 
Bunb, 161,] 6 

[Nine cart- loads of logwood for all tithes.] 

[A hogſhead of cyder.] 

Two pence per acre, without ſetting forth when nor by whom 
eſtabliſhed, after a verdict. Sed Q. Woolferffon v. Manwaring, 
H. 1729. Bunb. 279.] 

8 halfpenny per calf, in lieu of calves.] 

A ſmoak-penny, in lieu of fire-wood burnt in his hou ,] 

a halfpenny for wool of each ſheep dying between Cundlemas 
Shear-day.] A 

[Fourpence per month for wool of every 100 ſheep brought in 
ater the 2d of Pebruary.} 

[If ten lambs, one to rector on St. Mark; if nine, one to 
rector paying a halfpenny if eight, one paying a penny; if 
ſen, one paying a penny halſpenny; for leſs number, no 
kmb, but a halfpenny to rector for each lamb under ſeven ; 
nd where ten lambs, pariſhioner takes two, and then rector 
chuſes his one.) 
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(E. 11.) 
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[The ſame as to pigs.) | 

Three eggs for every cock, hen, drake or duck, in lieu cf 
tithe-eggs, chickens and ducks, Brinklow v. Edmonds, M. 1731. 
Bunb. 307.] at [ 

¶ Modus may be eſtabliſhed without 1 law, if the parſon 
has no proof, id.] * 


So it ſhall be a good modus, that the pariſhioner has done 
more than he need do for the improvement or melioration of the 
tithes for the benefit of the parſon, and in conſideration thereof 
has been excuſed from tithes for another thing: as, that he bound 
the corn in ſheaves, and afterwards put it in ſtack for the parſon, 
and therefore has been diſcharged of tithes of ſo many ſheaves a; 
are not put in ſtack. ' Lat, 226. 

So, that every pariſhioner has uſed at his proper coſts to make 
the graſs of the firſt mowth into hay, and then to deliver the 
tithe to the parſon, and therefore has been excuſed from the 
tithes of the aftermowth. R. 2 Cro. 42. 1 Rel. 648. J. 46, 

Or, has cut the firſt mowth, and tedded and diſperſed it, and 
then gathered it into wind-rows, and put it in ſmall cocks; 
for this is more labour and charge than the law requires R, 
2 Cro. 42. Mo. 758. 1 Kol. 648. J. 52. 

So, that the pariſhioner has delivered ſtraw to the parſon for 
his ſeat in the church, and therefore has been diſcharged of tithes 
for his hay. Semb. Cro. El. 277. 

That he pays 5 s. to the clerk, by which the parſon is excuſed 
from finding a clerk, and therefore he ought to be exempted from 
tithes. Semb, Cro. El. 71. Pide poſt, (E. 15.) 

So, that the pariſhioner cuts taies, Sc. for the beaſts of the 
plough, or cows, and therefore does not pay tithes of them. R. 
Cro. El. 139. : 

That he pays a half penny for the wool of ſheep ſold between 
ſhcaring and Michaclmas. Mo. 911. 


, 
So a modus paid to the parſon for hay, in lieu of all tithes upon 

the ſame land, ſhall be a good diſcharge for tithes of the ſame land 

demanded by the vicar. R. Tel. 86. Vide paſt, (E. 15.) 


So, if there be an alteration of the thing for which the g 
is paid, the modus continues, if the thing for which be not di. 
ſtroved : as, if a current upon which a mill is erectcd, be d- 
verted by the act of God, and the owner removes his mill to i, 
the modus for the mill remains. 1 Rol. 652. J. 10. 4 

If a modus be for tithe of hay in ſuch a cloſe, and it is — 
for ſeven years, and afterwards returus to hay; the modus col- 
tinues. 2 She. 452. 

If a modus be of ſo much a year for tithes of ſo many acres of 
land in ſuch a park; the adus continues, tho? the park be di- 
parked. Cro. El. (467.) 4 

So, if a modus be to pay a buck and doe generally, for titles 
of laud in ſuch a park. Serb, Ow, 34. 0 

, 


D 1s MI S. — 


Or, 27. for tithes of land in a park, and a ſhoulder of 
a deer. R. wy; 38. Per Febart and Nichols; Winch and 


Wark, cont. Hob. 39. M. 863. 1 Rol. 651. J. 51. 


But a madur decimandt is not good, where the thing for which (. 14.) 
the med us is alledged to be paid, is not antient: as, a modus can- When a ne 
not be alledged for tithes of hops. R. 1 Vent. 61. 1 Sid. 443. _ _ 

ere can be no modus for turkies, becauſe lately brought to 1F it be not 
England. Brinklow v. Edmonds, M. 1731. Bunb. 307.] 2 where- 

So, if a modus be ſo large, that it is not poſſible to be the va- — 
luation for ſuch tithes time whereof, c. As, if he alledges a 
mdus to pay 2 5. Gd. for every tithe-lamb. H. 9 V. 3. Lays 
feld Recter of Chidding fold in Surry v. Entiknap. 

To pay 5 5. an acre for tithes of wheat; 45s. for ſummer 
com; 35. for meadow; 25. 6d. an acre for paſture, H. 

3 Ger, Benſon Imprepriator of Bromly St. Leonard in Middleſex v. 

Watkins and others. 

To pay 64. for = es (which in that country never ex- 

N. 55. value after three weeks,) M. 5 Geo. Jones Rector of 
nham in Cambridg ſhire v. Cawthorn and others. T. 7 Geo. 

Franklin v. the Maſter and Brethren of St. Croſs near Wincheſter, 

[A modus of 41. 103. for a farm of 30 J. too rank, Kennedy 
7. Ceadtuin, P. 1731. Bunb. 3o1.] 

Yet a modus may begin after endowment temp. H. 3. Semb. 


Cab. 180, 


So if a man alledges a cuſtom or preſcription to be diſcharged #F. rs.) 
ol the tithes of ſuch a particular, in reſpect that he has done what Tf it ves 
i; not more than the law requires, or no benefit to the parſon, it jos + ”— 
will not be 2 good modus : As if he ſays, that he pays tithes of the parſon, 
his meadow and 24, for every cow, and therefore ought to be 1 
excuſed from tithes for hay out of the fens in the ſame pariſh, jaw . 
which he uſes for fodder for his cows. R. 2 Cro. 47. Ib. 683. qviteie 

That he is bound by tenure bf ſuch land to maintain navers ec- 

{zz and therefore ought to be exculed : for it is no beneſit to 
the parſon. Vide 1 Rol. 649. J. 50. 

That he ought to pay ſo much to the rector, is no excuſe for 
tithes due to the vicar. Cro. El. 71. Aſo. 907. R. 3 Bul. 220. 

File ante, (E. 12.) 
Or 5.5, per annum to the pariſh-clerk, is not a good modus for 
* to the rector. Co. El. 71. 276, 7. 1 Leo. 94. Jide ante, 

11.) | | 
do it is not a good modut, That all the tenants of a manor ought 
to pay ſuch a rent to the lord, and therefore ought to be diicharg- 
ed of tithes of all their lands in any place. 

That he ought to find ſtraw pro nave eccleſuce; and therefere 
ought to be diſcharged of tithes for his pay: for the parton need 
not and ſtraw. R. Cro. El. 276. 

That he ought to make the graſs upon the firſt mowth into 
[mall cocks; and therefore ſhall be diſcharged of tithes of the 
ater-mowth : for it is no more than by law he ought to do, X. 


VO 758. 
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(E. 16.) 
If it be to 


pay ore ſpe- 


cies of 
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tor another 


ſpecies, 
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That the tenants of a manor are diſcharged, c. becauſe they 
pay ſo much quit-rent to their lord. N. 1 Sid. 258. 

Or maintain a chaplain in the church of Di without hewin 
that it is in the pariſh where the manor li Semb. 1 Rl. 2. 5 

That he pays one penny for every milch=&ow, and a halfpenny 
for every other cow, for tithes of all cows, oxen, ſtcers, calyes, 
R. Cro. El. 446. Vide poſt, (E. 16.) | | 

Or one penny for every mare, for tithes of all horſes, mares, 
colts. Cro. El, 446. 

That for payment of full tithes for ſheep which he has upon his 
land at Candiemas, he ſhall be exempt for the whole year from 


tithes for ſheep. R. 1 Mod. 229. 


That he pays every gth night and roth morning all his milk, 
from the 1oth of May till a-lamb bleats in the pariſh, in lieu at 
all tithes of milk in the pariſh. R. Corth. 461. 

[To pay every 1oth evening and morning's milk in kind, 
from FHec-Monday, Ci. e. Monday fortnight after Eaſter) to 14 
November, not good modus for milk. Brinklow v. Edmond; 


M. 1731. Bunb. 307] 


[By act for incloſing common, the lands divided ſhall be holden 
by each perſon to whom they are allotted, ſubject to the fame 
charges as their own former lands were; go acres are allotted to 
the owner of S. which was exempt from tithe of corn, grain and 
hay, (but not of common ;) the impropriator is not party to the 
act, and all rights, Sc. ſaved; the go acres are not exempt from 


tithe, Mencefler Vs Watſon, . 3 G. Jo 3 B. M. 1375] 


So it is not a good modus, if a man preſcribes to pay one ſpecics 
of tithes in recompence of another ſpecies: As if he alledye a 
preſcription to pay the tenth cock of hay, ſor all the tithes of lis 
hay. R. Cop. El. 786. (a) 

Or a moiety of the tithes in ſuch a cloſe, for all tithes of hay 
there, Semb, cont, Godb. 120. 

Or the tenth ſheaf of corn, far all tithes of his corn. Cr: 
El. 786. Mo. 278. Sav. 100, 

Or the 7th calf, the parſon paying three lralfpence; the 8th, 
he paying a penny; and a halſpenny for every one under 7, in 
recompence for all tithes of his cattle. R. Cv. El. 786, 139. 

Or a load of hay, for all hay upon his land. Semb. 1 Rel. 172, 

A penny for every milch-cow, and a halfpenny for every other 
cow; for tithes of all cows, ſteers, &c. Mo. o, 911, 1 K. 651, 
J. 11. 

Or, for all cattle or agiſtments. R. Mo. 454. Cr: 
El. 446, 475. F 


(4) The modus in Cro. FI 586, is, the tenth ſheaf of corn, the tenth cock of hay, 
the wnth flew ot wool, the ſeventh catf, and the perſon to pay 14d. and the eight 
calf, it he had eight, and the parſon to pay 1d. & fie uſque 10. and if he hae dn. 
der ſeven to pav only 4 d. for every one, and ſo after that rate fer lambs and e th 
and that it was in letisfaction for the tithes of all dry cartle and for all other tf 
cf cor", hay, and cattl-, K. and bring only tithes in kind, they cannot be in 14 
tisfa&t oa for the tahes of other things taan tllemſelves. y 

el 
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Yet if a payment be of a ſpecies in recompence of that ſpeciez 
and another thing for which no tithes are payable, it ſcems gocd : 
4s to pay the tenth ſhock of corn, for tithes of all corn, graſs, or 
headlands and rakings. 2 Lev. 70. 

[A cuſtom to pay tithe of wool by the pound and not by the 
fleece, is not a modus. Wilfon v. Wilkinſon, 31. 1 C. 2. 


Sr. 783+] 


. — of | 1 
S9it is not a good modus if the payment be uncertain: As, that r. x7.) 


he ſhall pay a penny an acre, or thereabouts, for every acre of l:is 1f it be not 
a Certain 


arable land. dub x 


That he ſhall pay 45. for every day that he ploughs for wheat, pence. 0 
and 27 for every day that he ploughs for barley. 

That he thall pay fo much for every cali fold, for tithes of all 
barren cattle : for perhaps he may not have, or may not ſc! any. 
Cv. El. 139. a | 

That the inhabitants of ſuch meſſuages ſhall pay each 42. to 
the vicar, for recompence of his tithes there: for perhaps nobody 
may inhabit in thoſe houſes. R. Cv. Il. 139. 

That the owner of a manor, or any part of it, pays 4. for 
tithes of his herbage ; for if he has but a foot, he ſhail pay. 
1 Vent, 3. | 

That he pays a medus on or about April: for he cught to aſ- 
certain the time of payment. Med. Ca. in L. & Fg. 375. 

A mus to pay 1 5. per pound for paſture according to the 
ralve of the land, or 15. per pound according to the value of the 
rent, is void. Smith v. Reecliff, H. 1717. in Sc. Bunb. 20. 
Hurriſon v. Sharp, T. 10 6. Bunb. 174.] 

[Diftributive adus is not good. Turton v. Clayton, in Sc. 
7. 1721. Bunb. 80.] 

[Nor if the time of payment be uncertain. Goddard v. Reelle, 
(the leading caſe ) P. 1722. Bum. 105. Pembertcn v. Searrow, 
7. 1722. Saint Ely v. Prior, H. 1723. Ibid, Blacket v. I inney, 
7. 1725. Bunb. 198.) 

{Several cuſtomary payments, though they ſometimes varied, 
were eſtabliſhed againſt the tithes of houſes in London, Bennet v. 
Treppas, P. 1722. Bundb. 106. ] 

[That the pariſhioners carry a cart-/oad of turf to the parſon- 
age, not good; aart-load uncertain, and no right of turbary al- 
ledged. Tully v. Kilner, H. 1722. Bunb. 126.) 

[A modus of 45. for tithe-hay ariſing on his farm, is void; as 
it may introduce a fraud, if he turn all his arable land into men- 
dow, and it is uncertain of what a farm conſiſts. Bus tell v. 
Crates, P. 1723. Bunb. 129. ] 

[To pay 35. 4 d. for a ſcore of ſheep ſhorn out of the parith at 
Eaſter, or ctherwiſe when the ſheep ſhall be fold, void for uncertain- 
ty. Philip v. Symes, T. 10 G. Bunb, 171.] 

[If the day of payment of a modus is omitted in a bill it is fa- 
tal, but in an anſwer it may be ſupplied by evidence, Gi v. 


Grdman, T. 1733. Bunb. 328.] 
LI 3 [Six 


* 
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[Six ſhillings and eight-pence for every tenth calf, without 
ſaying, ſo in proportion if leis than ten, is bad, Hid.] 


(E. 18.) So if no remedy appears for the modis : As if he alledges, that 
2 all occupiers of lands within ſuch a vill, pay 25. for all tithe; 
A = within the vill: for no remedy appears if any will not contribute, 
for the m9- Otherwiſe, if he ſays, quilibet occupator ſhall pay for his tithez. 


45. 2 Keb. 280. © + 


NS 19.) 90 a Modis _— unreaſonable ſhall be void; As to pay 
Iv unreaſon. à halfpenny for tithes of all willows, &c. cut by him in the ſame 
able, pariſh z without ſaying, for willows cut upon his own land, R. 
Codb. 60. 
Io pay the tenth lamb of all lambs in the pariſh. Hob. 329. 
To pay tithe of milk at the place where his cows are milked, 
R. Carth. 461. 
To ſet out tithes, (as of wool) al/que viſu & tau of the par. 


ſon. Chriſtian v. Wren, M. 1732. Bunb. 321. 
(F. 20.) o a mdus may be loft by frequent payment of tithes in ſpecie 


3 de By neglect to pay the conſideration payable as the medus. 
de ſtroyi q. 90 a modus ſhall be deſtroyed, by the deſtruction of che thing 
5 ſor which the modus was paid: As if a modus be of ſo much 
(6G. ITY for two ful'ing-mills, and they are converted to a corn-mill, 
(E. 23.) 1 Erownl. 32. | | 
| Or a modus be for a pair of ſtones in ſuch a mill, and another 
pair be added. 1 Brownl, 32. R. 4 Mad. 45. 
If a midi be for a mill on ſuch a ſtream, and the owner di- 
verts the current, and aſterwards ereCis a new mill upon a new 
ſtream, 1 Kel. 652. J. 17. 
If a modus be for hay in 40 acres, and the owner converts them 
to tillage z it ſhall be ſuſpended during the tiilzg:. Godb. 194. 
Vide 1 Rel. 65 1. I. 35. 1 
Or to hops. Vide 1 Rel. 65 1. J. 35. 
If a modus be to pay a buck or doc for tithes of ſuch a park, 
which is afterwards diſparked. Cre, LI. (467.) Vide ante, 
E. 13.) 
' Or a buck or doe out of ſuch a park for tithes of land there, 
Or a thoulder of every buck or doe in the park. Vide Cm. 
El. (467.) | 
Or 10s. per ann, for tithes of deer and herbage in the 
ark, ö 
E But a modus ſhall not be deſtroyed by payment of tithes in ſpecie 
for 20 years. 2 Inf}. 653, 
[If pariſhioners, without conſent of parſon, divide and incloſe 
a common which was covered by a modus, the modus is deſtroyed; 
but if with the conſent of parſon, and an act of parliament pafl- 
ed, that all ſhall enjoy their rights of ſeveralty as they did their 
rights of common before, it is not deſtroyed, Stockwell v. Terry, 


1748. 1 Vezey 1154] 
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(F. 21.) By a Real Compoſition of a Lay Perſon. 
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8o a man may be diſcharged from payment of tithes by a real Id. ante, 
compoſition : As if he or his anceſtor has made an agreement (E. 8.) 


with the parſon, by aſſent of the patron and ordinary, to be free 
from tithes in ſpecie againſt him and his ſucceſſors, upon ſuch a 
ſun to be paid annually to him and his ſucceſſors, Cd. Ju. 
Erl. 705. * 

Or in lieu of ſuch land given to the parſon and his ſucceſſors. 

And of ſuch diſcharge every one who has the land ſhall take be- 
neſit. Jon. 368, 9. + 

So every owner of land may make compoſition with the parſon 
for tithes, during the mutual lives and occupancy of themſelves, 
Wade poſt, (L. 2.) 

And ſuch compoſition for a year, by parel, will be good. 
2 Cre. 137. 

80 it = be for ſeveral years, when made by way of retainer 
for his own tithes. Semb. cont. Cre. El. 249. 2 Cro. 137. But 
Vll. in the ſame Caſe Semb. acc, Tel. 94. 

And if there be a compoſition by an owner, for him and his 
aſigns; the aſſignee ſhall have the advantage. 2 Cro. 668, g. 

But a real compoſition ſhall not be good if it be not by finc or 
deed. Vide Cro. El. 188, 249. 

If it be not for them and their hcirs and ſucceſſors, 

So ſince the /. 1 EI. & 13 El. 10. there cannot be a real com- 
poſition, Cad. Fu. Eccl. 706. | 

[Decrees have been made in chancery (ſince the reſtraining ſta- 
tutes) to confirm compolitions relating to the rights of the church 
made by parſon, patron and ordinary, but always where they 
were preſumed to be for the benefit of the church. Douglas v. 
Vane, H. 19 G. 2. Wilf. 128.) 

So a compoſition with a parſon during his life, is not good 
againſt himſelf, if it be by pare/ only. R. 2 Cro. 137. Hob. 176. 
L. 94. 2 Ral. 63. I. 1. X. Cro. El. 188, 249. | 

Nor a compoſition for ſeveral years; if it be not by way of re- 
tamer. 

[Compoſition of the occupier with the agent of proprietor of 
tithes, oF the principal. Chave v. Calmel, P. 6 G. 3. 3 B. 
M. 1873. 

[And n is good by parol if the corn is ſevered. id.] 

The ſame notice mult be given to determine a compoſition for 
tithes, as between landlord and tenant : And the requifition of 
due notice has been carried farther in the former caſe than in the 
latter; in the latter, where the tenant controverts the right of the 
landlord, the defect of notice cannot be ſet up; but in the for- 
mer, though the defendant ſets up a modus, which controverts 
the incumbent's right to tithes in kind, and failing of that inſiſts it 
5 4 compoſition, he may take advantage of the incumbent's defect 
0! notice, that he will terminate the compoſition. 2 Brown 161.“ 
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(F. 3.) 


Who ought 


to pay them. 


DIS M E 8. 


(F) The ſeveral Kinds of Tytheg. 
(F. 1.) Predial, 


T ITHES are predial, perſonal, or mixt. 

Predial are tithes which ariſe from the land, ſpontaneouſſy 
or by manurance: As tithes of corn, hay, wood, herbs, fe, 
1 R:/, 635. J. 10. | | 

So wine, flax, and hemp are predial. 2 ft. 649, 1 Rel. 63;, 
4. 17. | 

So, hops. 1 Rol. 635. J. 21. - 

80 all fruits; as apples, pears, maſt, &c. 1 Rel. 635, J. 22, 
2 Inſt. 649. 25 > ; 


(F. 2.) Mixt. 


Mixt are tithes which ariſe from cattle and beaſts receiving 
their nouriſhment upon the land : As calves, lambs, kids, pigs, 
chickens, &c. 1 Rel. 635. J. 15, 30. 

So wool, milk, cheeſe, Sc. 1 Rel. 635. I. 30. 2 Inft. 649. 

So eggs. Cd. Ju. Ecol. 691. ; ; 


(E. 3.) Perſonal, 


Perſonal are the tithes or decima pars of the clear gain which is 
raiſed ex opera perſonali of a man, his charges and expences ac- 
cording to his condition and degree being deducted. 1 Rel, 656, 
J. 25. 2 Inſt, 621, Cd. Ju. Eccl. 69g, 2 Inf. 649. 

By the ff. 2 & 3 Fd. 6. 13. Every perſon exerciſing mer- 


chandizes, bargaining and ſelling, clothing, handicraft, or other 


(F. 4.) 
Who are 
not bound 


to pay 
them. 


art or faculty, being ſuch perſon, and in ſuch places as have ac- 
cuſtomably for forty years paſt paid perſonal tithes (except day- 
labourers) ſhall pay them — at or before Eaſter, viz. the tenth 
of his clear gains, his charges and expences according to his 
eſtate or degree deducted. 

By which it appears that perſonal tithes are of the nature of 
oblations; which in ſome places are due by cuſtom, Vide ants, 

B. r.) 
( Tithes for a fulling, paper, iron mill, are perſonal tithes, 
2 Inf. 621. 1 Rol. 656. J. 34. Vide poſt, (H. 12.) 

So tithes paid for taking fiſh, pilchards, herrings, &c. upon the 
ſea. 1 Kol. 656. J. 30. 

By the /. 2 & 3 Ad. 6. 13. If any refuſe to pay his perſonal 
tithes, the ordinary may call him before him, and examine him 
by all lawful means (other than his own oath) concerning the 
true payment of them, 


But by the J. 283 Ed. 6. 13. Day-labourers are not obliged 
to pay perſonal titnes. Vide ante, (F. 3.) 

Nor ſervants for the plough, for their wages. 1 Rel. 646. J. 5 

| | or 
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Nor an inn-keeper, for gain by the ſale of wine or beer. Cad. 


Ju. Eecl. 6099. 2 Bul. 141. 
Nor a perſon, for his gain by money put out at intereſt, 


2 Bil. 141. 


Or for his gain by the ſale of a houſe, c. R. 1 Rol. 656. 


. ult. 
Nor for the clear gain which a man makes by the loan, c. 


of any thing, without his labour. Per Dad. 1 Rol. 656. J. 44. 
So a man may preſcribe to pay a modus for them. 2 ft. 657. 


Jide ante, (E. 10, &c.) 


(G) Great Tythes. 
(G. 1.) What are. 


go tithes are divided into great, or ſmall tithes, 

Great tithes are tithes of wood, corn, or hay. 

$ tithes of other herbs, which are planted or ſown in large 
quantities, ſo that the moſt part of the pariſh has them, will be 
great tithes : 2s, ſaffron, woad, hemp, flax, Se. R. Hut. 78. 
Ov. Car. 28. Per Holt acc. but 3 J. cont. 3 Lev. 365. 

[Peas and beans ſet and ſorved in rows, drilled, bed, and Band- 
weeded, in a garden-like manner, where great part of the pariſh 
was in that culture, and no endowment nor uſage, decreed to be 
a great tithe. Gumley v. Birt, T. 10 G. Bunb. 169. Contra 


infra, ] 
(G. 2.) What not. 


[Potatoes, tho' ſown in great quantities in the common fields, 
are a ſmall tithe : for if the quantity will turn ſmall tithes ints great, 
why 9vill it not turn great to ſmall ? there is no caſe determined, 
that the rule of tithes ſhall depend on the quantity, and not 
on the nature. Per Hardwicke C. ſed Q: Smith v. Mul, T. 1742. 
2 Athyns 364.] 

[Peas and beans ſet in rows and ranks, and hoed and weeded 
with the hand, in open fields turned only with the plough, are 
ſmall tithes. Nicholas v. Ellict, in ſe. affirmed by the lords. 
1717. Bunb. 19. N. B. "Tis ſaid there was proof of 

age. 

Clover-ſeed is a ſmall tithe, Mullis v. Pain, H. 1738. 
Bunb, 344.] 

(But herbs in gardens are ſmall tithes, Pal. 222. ] 

So, wool, milk, cheeſe, and the young of animals. 2 If. 649. 

Lambs, Pal. 220, 222. 

So, wax, honey, Sc. 2 Int. 649. 

So woad, ſaffron, Oc. generally are ſmall tithes. R. Cre. 
Car. 28, Hut. 77. Pal. 220, 222. 

80, flax, hops, tobacco, &c. Hut. 78. 1 Rol. 643. J. 22. 
R per 3 J. 3. Lev. 365. Carth, 264. Skin. 356. Semb. 
1 vid. 443. 4 Mad. 184. 

| Tho” 


zar 


(H. 1.) 
Corn. 


(H. 2.) 
Hay. 


it is not diſperſed by fraud. 2 Lev. 28. 1 Rol. 379. 1 Ro. 645. 


Mo. 683. 
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Tho? they are ſowed in an open field in 30 or 40 acres 
ſparſm. R. Cro. El. 467. Mo. gog. R. per 3 J. Halt cont 
3 Lev. 365. R. Ow. 74. 4 Md. 184. 
So a vicar, endowed de altaragio & minutis decimic, may be en 
titled to tithes of wood, hay, &c. if under ſuch endowment he 
has taken them time whereof, Wc, R. 2 Bul. 27. 
Agiſtment tithe is a ſmall tithe, 1 Vi. 170,* 


(H) Of what Things Tithes are payable. 
(H. 1.) Of Common Right, 


ITHES are payable of common right of all things which 
1 annually increaſe, either . or by the induſtry 
of the pariſhioner, 

4 As, of all corn, viz, wheat, rye, millet, barley, oats, peaſe, 
c. : 
Of vetches, tarcs, &c. . 

Of woad, ſaffron, hops, hemp, flax, Sc. | 

Tho' the pcaſe are gathered when green, for ſale, or ſwine, 
Fide 1 Rol. 647. |. 15. 

The manner of payment ſhall be ſuch as the uſage or cuſtom of 
the country allows: as, where it has been uſually paid in the 
ſheaf or bundle, it ſhall be a good manner of ſetting out of 
tithes. | 

By Can. Ro. Winchelſey, 1305. Decime de frugibus, nm dt. 
ductis expenſes, integre & fine diminutione, folvantur, Vide Cd, 
J.. Eccl. 692. 

But no tithe ought to be paid for the rakings of corn, where 


J. 30. R. M. 278, 910. Cro. El. 475, 660, 702. 2 Inft, 652. 
Nor, for peaſe gathered green to be eaten in his family, 
1 Rol. 647. J. 14. 
Nor, for ſtubble, 1 Rol. 640. I. Lut. Tel. 86, 7. 2 Ii. 652. 
So, by cuſtom, tares, vetches, &c. cut when green, for the 
beaſts of the plough, may be exempted from the payment of 
tithes. R. Jon. 357. K. 2 Leo. 27, 8. K. Cro. Car. 393. 


Th, WB rw 2 . we 


© 


So tithes are due of all graſs cut for hay: de ferns ubicungut 
creſcant. Can. Ro. W. 1305. Vide Cod. Ju. Eccl. 692. 

Tho! it be clover, or other graſs of modern uſe. Carth. 264. 
Of every crop, where two or more crops are taken in one year, 
Of graſs in an orchard, &c. tho' tithes be paid for the fruit 
owing there, Vide 2 Inſt. 652. 

Of hay uſed for cattle of the plough, or dairy. 2 Cv. 47. 
So, of fodder for them, taken out of fens. X. 2 Cs. 47. 


e 


bh 


2 


Tho! it be for cattle which manure his land. Mo. 683. 

So, of after-mowth, except where there is a diſcharge by pres 

ſcription. 1 Rel. 640. J. 40. | Ta 
7 


Tithe of hay may be ſet out in graſs-cocks. R. 1 Rol. 644. 
J 5. 2 Mad. Ca. 117.“ 

But where by cuſtom or uſage it has been paid in hay-cocks, it 24 Part. 
ought to be ſo. Semb. 1 Rol. 172. 

And if it be ſet out in graſs-cocks, the parſon may come upon 
the lard to make hay of it; and a cuſtom to the contrary would 
be void. R. 1 Rol. 420. 

But tithes ſhall not be paid for graſs upon headlands left 
for turning of the plough, if it be cut for hay. Per 2 J. 
Lit. 13. Lane 16. 

Nor, for graſs cut upon balks in corn-fields. 2 Inf. 65 2. 

Nor, for itubble of corn, or fern. 2 1. 652. 

Nor, generally, for after-mowth of meadow ; where a man 
preſcribes to be diſcharged, as he may, by payment of the riches 
of the firſt mowth. 1 Rel. 640. J. 40. NB. 2 C. 116. Cod. 
Ju. Keel. 706. Mo, 910. Cro. Car, 403. Cro El, 690, 
Hob. 250. 

Nor, for paſture, after tithes paid of the hay. R. 1 Rol. 640. 
l. 45, Gd. Fu. Ec. 706. 2 Inſt. 65 2. | 

Nor, for graſs cut in a meadow for beaſts of the plough, if it 
be not made into hay. 2 Leo. 28. 1 Rol. 645. |. 5. 

Nor, for agittment in after-paſture, after tithes paid of the hay. 
1 Rai. 640. J. 52, 641. J. 10. ; 

Or, upon the graſs of fallows; for the fallow is for the 
mereaſe of tithes of corn the next year. 

Nor, by cuſtom, for graſs of headlands cut for beaſts of the 
plough. K. Gro, Car. 393» 


80, of common right, tithes ſhall be paid of u cedua, which (H. 3.) 
is not great wood or timber. By canen 16 Ed. 3. it was declared, Wow. Of 
that all wood was i va cedua & decimals; but by Parl. 17 Ed. 3. dan, al 
& 18 Ed. 3. it was agreed, that no tithes be paid of wood but be paid. 
where they uſed to be given. By Parl. 21 Ed. 3. that they be 
paid only of underwood. And now, by the . 45 Ed. 3. 3. 

Conf. 47 Ed. 3. if demanded of great wood of 20 years or above, 
a prohibition goes. 1 Rel, 637, 638, 639. J. 35. Pal. 38. 
Kd. H. of T. 3 Val. 1200. 

And tho' 2 H. 4. and 2 H. 5. it was deſired, that all wood 
of 20 years or more ſhould not be tithable, it was denied. 
1 Rel. 639. J. 5, 15. 

And therefore now, tithes ſhall be demanded, unleſs it be 
of great wood; for if it be of great wood a prohibition goes : if 
of ſl va cadua generally, a conſultation goes for the tithes of ſilva 
hy dum de graſſis arboribus non agatur. 1 Kol, 640. 2. 

$+ 44. 

As, of all underwood under the age of 20 years, tithes 
ouzlit to be paid. 

50, of underwood cut for fuel, tho it be above 20 years 
growth, R. 1 Sid. 300. 1 Lev. 189. D. Pal. 38. | 

Aud tho' there be great trees growing ſpagſim in it. 1 Sid. 300. 

Or 
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(H. 4.) 


Of what 


not. 
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Or, a ſmall quantity of oak, Cc. be mixed in the faggot, of 
the underwood. R. 2 Leo. 79. 

Tho? uſed in his houſe in the ſame pariſh, 1 Sid. 44). 

So, of oak, aſh, elm, or any other trees cut under the ape of 
20 years, tithes ought to be paid. R. Cv. El. 1. Per 2 7. 
cont. Cro. El. 35. 

[Trees above 20 years growth, if cut and corded for fuel, and 
the bark, arc tithable, - Greenaway v. The Earl of Kent, Bull, 
v. Vanacre, Atom v. Smith, Franklin v. Jones. Cowper v. Layfil, 
Buub. 98. Sed. Q.] 

So, of willow, hazel, holly, maple, birch, alder, thorn, &.. 
in a country where they are not uſed for timber (as generally they 
are not) tithes ought to be paid; tho they be above the age of 
20 years, and of whatever age or bigneſs. 1 Rol. 640, |, 2;, 
R. 2 Cre. 199. Mo. 907. G. El. 1. 1 Broꝛunl. g4. Hob, 219, 

So, of beech, hornbeam, &c. in a country where they are not 
uſed for timber. 1 Rel. 640. J. 24. 

[Whether beech is eſteemed timber in a certain county, {hal 
be tried by iſſue. Bibye v. Huxley, H. 1724. Buns. 192.] 

Tho' growing in the defence of the houſe, and the cutting 
them is waſte, Hob. 219. 1 Rel. 640. J. 32. 

Tho? cut for fuel or fences, unleſs where exempted by cuſtom, 
R. Cv. Gar. 113. | 
Or are conſumed in the houſe of a farmer, by which means 
the parſon has wuberizres decimas. 1 Vent. 75. 

So, of broom, furze, Sc. Cod, Fu. Eccl. 708, 710. Gadb. 44, 

So, of a nurſery of young trees for tranſplanting. R. Jon. 416, 
R. Hard. 380. R. 1 Rel. 637. l. 20, Cro. Car. 526. 

So tithes are paid of acorns, &c, of timber: for they in- 
creaſe annually. 11 Co. 49. 1 Rol. 640. JI. 37. Cad. Ji 
Keel. 706. Cont, where they were not gathered and fold, but 
eaten by the ſwine. Hetl. 27. (ide Lit. 40. Acc. Mo. 702. 

[A pariſh cannot preſcribe in nan decimands for tithe-wood, nd 
therefore the occupiers muſt always ſet forth an exemption, 


Fordan v. Cilley, in ſe. P. 1720. Bunb. 61.] 


But fince /. 45 Ed. 3. 3. no tithes ought to be paid of great 
trees of the age of 20, 30, or 40 years: and if they are de- 
manded of ſuch trees, a prohibition goes. 

As, of oak, aſh, cim, of above 20 years growth: for they are 
timber throughout the whole kingdom, 

So, of beech, maple, &c. or other trees in a country where 
they are uſed for timber. 1 Rel. 640. J. 30. Ms. 541. Ney Ze. 
2 Rel. 83. 

Tho' oaks, Qc. of above 20 years are decayed, and only it 
for fuel. Mo. 541. X. Cro. El. 477. 

So, if oaks, c. are topped within the age of 20 years, and 
afterwards the lops are ſuſſered to grow above 20 years, no tithe 
are demandable of theſe lops : for they are timber. 1 Rot. 64% 


J. 7. K. 2 Leo. 79. 85 
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So, if oaks, Nc. of above 20 years be topped or lopped uſualty 
within 20 years, no tithes are due for the tops and lops. R. 
11 Co. 48. J. 1 Kol. 640. J. 15. Semb. 2 Gro, 100. R. Cre. 
El, 417, 8. Mo. 908, 762. Godb. 175. 

Nor, for trunks of oaks, &c. after 20 years; tho' become 
rotten. 1 Rol. 640. J. 10. 11 Co. 49. 4. 81. a. 

Nor, for the germins of ſuch timber-trees, which grow de ra- 
dicibus & fripitibus, after the tree is cut down, 1 Rol. 640, J. 20. 

1 Co. 48. b. 

Nor, for the bark of ſuch trees: for it is privileged in reſpect 
of the tree. 1 Rl. 640. I. 35. 11 Co. 49. a. 

Nor, for a ſmall quantity of underwood, put in faggots with 
the lops of oaks, c. R. 2 Leo. 79. Cre. El. 347. 

Nor, for roots, or ſtubs of trees, or underwood cut, for which 
tithes were paid; if they be rooted up before new germins grow. 
R. 1 Rel. 637. I. 35. Mar. 58, 64. 

Nor, for the wood of fruit-trees, cut the ſame year in which 
tithe was paid for the fruit. 2 If. 621. 

Nor, for wood uſed for fences. R. Mo. 917. 1 Ri. 644. 
1.40. 2 Inft. 652. 

Fo for wood for burning of bricks for repairing the houſe of 

pariſhioner. Cd. Ju. Ecele 708. 1 Rol. 645. I. 10. 

Nor, for dotards, uſcd for fuel. R. Me. 9o8. 

Nor, for wood for neceſſaries in the houſe, and for fences, by 
which the parſon has »beriores d-cimas, 1 Sid. 447. 

[No tithe ſhall be paid of hop-poles, { Semb. uſed by the 
grower.) Bate v. Spracking, H. 1717. in ſecs Bunb. 20.] 

Nor, for broom, furze, &c. uſed for firing in the houſe of the 
pariſhioner. R. Cro. El. Go. A. og. I Rel. 644. J. 43. 

Tithes of underwood ſhall be paid by him who cuts it. 

So tithes of a nurſery of plants ſhall be paid by him who pulls 
them up. R. Hard. 380. 


So, of common right, tithes ſhall be paid for the herbage, or 
agiſtment of barren cattle, which yield no profit to the parſon. 
Ga, Parl. 192. R. Sal. 655. X. Hard. 184. Cre. El, 446. 
475» 6. 

The canon anno 1305. ſays, qued de paſturis & paſcuis tam come 
munibus quam non communibus decinge perſolvantur ſecundum numerium 
animalium & dierum. Vide Cod. Fu. Eccl. 693. 

And tithes ſhall be paid for the paſture of all cattle not proſit- 
able to the parſon. Gd. Ju. Eccl. 706. 

As, if a pariſhioner buys cattle, which he depaſtures for ſale. 
R. Cro. El. 475, 6. 1 Rol. 647. J. 5. 

Tho' they be beaſts of the plough, or for milking ; if the 
owner does not uſe them for ſuch uſe, but paſtures them for ſale, 
Col. Ju. Ecile 707. 

50, if he buys oxen, ſteers, or horſes, and ſells them when 
lated. 1 Rob. 647. J. 17, 22, 29. 

Or, rears young cattle, and ſells them, 1 Nal. 647. J. 25. 

, [ Tithe for yearlings. Baker v. Sæueet, in fe, M. 1721. 


Bau. 90. 


50, 


(H. «.) 
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80, if he uſes chem for the plough or pail covinouſly, 


for a colour. 

So beaſts of the plough, which are diſuſed for the 
fatted for ſale, ought to pay tithes for the time aft 
diſuſed. R. Ca. Parl. 193. 


and only 


plough and 


So, if an innkeeper depaſtures the horſes of his gueſts, . 


Or any perſon depaſtures for hire, R. Go. El. 476, 


Or ſheep are fed upon turnips for ſale after ſhearing ; the 


tithes of the wool were paid. R. Ca. Eg. 231, 2. 


So, if a man of another pariſh holds land in the pariſh of 3 
and there depaſtures cows, horſes, or other cattle for plough * 
in the pariſh of B. R. 5 Ma. 96, 


pail, but does not uſe them 
R. Hard. 184. 


So, if he uſes part in part, he ſhall pay tithes for the reſidue. 


So, if a man agiſts cattle part profitable and part unprofitable ; 
he ſhall pay tithes for herbage of theſe which are unprofitable, 


Cod. Fu. Eccl. 707. Popb. 197. 


Or, part with cattle for the plough, and part with the cattle of 
the cattle, he pays the tithes, 


2 Rol. 191. 
If the owner of the ſoil agiſts 
I Nal. 656. J. 15. 


If he lets the herbage, the leſſee ſhall pay: for it ought to be 


paid by the occupier. R. Hard. 35. 


[Tithes for depaſturing unprofitable cattle ſhall be paid by the 
Underwood v. Gib. 


occupier oſ the ground, not by the agiſtor. 
bon, H. 1715. Foſter v. Leman, 1720. in ſe. Bunb. 3.) 


{If the cattle be fed on a common, the ſuit muſt be againſt 
their owner; for the owner of the ſoil has no profit by it. Mid.) 
If all the herbage be taken by the cattle agiſted, the tithe ought 
to be paid by the owner of the cattle : for he is the occupier. R. 


The ſum paid for agiſtment ſhall be accordin 


bs 


g to the uſage of 


Sometimes the tenth part of the yearly value of the land. 


Hard. 35, 184. 
Many times the twentieth part. 


Or the tenth part of the ſum received for the agiſtment. Cd. 


Fu, Eccl. 707. 


Unprofitable cattle ſhall pay in proportion to the number 
Tohnſin, 1713. I 
£ 


ithes are payable for the agiſtment, or herbage of 
cattle, which are profitable to the parſon ; as, for ſheep for ſale: 


of cattle, and value of the ground. Smith v, 
fe. Bunb. 1.] 


* 


for they pay tithes of their wool. 1 K. 647. J. 20. 


[If ſheep are depaſtured in the pariſh three or four months 
after they have been ſhorn, and then removed into another parill, 
and ſhorn there; tithe of herbage ſhall not be paid for them. 


H. 1731. Bunb. 313.] 


80% 


— 
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90, for oxen, ſteers, horſes, &c. uſed for the plough in the 
{ne parith, for the parſon has the profit of their labour in his 
hes of the corn. R. Hard. 184. 1 Rol. 646. J. 30, 45. 
Win. 33. 2 Lit. 651. Vide Cro. Car. 237. : 

Vetches and clover cut, and given green to cattle uſed in 
huſbandry, pay no tithes. Semb, Hayes v. Dowſe, II. 1729. 

b. 279. 
_ 33 ſheep, c. uſed for the pail in the ſame pa- 
nim: for the parſon has tithes of their milk, Sc. R. Hard. 184. 
1. 646. J. 30. Vide Cro. Car. 237. 

Nor, for cattle fatted for the victuals of the family of 
the owner in the ſame pariſh, 1 Rol. 647. JI. 10. R. Crs. 


ar. 237» 
= or horſes for the riding of the pariſhioner himſelf. R. 
i Bul. 171. Adm. Peph. 126. | 
80 no tithes are due for agiſtment of beaſts fore naturæ; as, 
deer, conies, &c. without ſpecial cuſtom. Vide pa, (H. 14, 16.) 
Nor, for the ſkins of the cattle. 1 Rol. 646. J. 7. 
Nor, for young cattle reared for the plough, or for the pail. 
2 Rel. 646. J. 35, 40. A. 910. 2 Infl. 651. 
$o no tithes are due for agiſtment when tithes are paid for hay 
of the ſame land in the ſame year. R. Tel. 86. 


So, of common right, tithes are payable of the young of 
mimals. 

As, of colts, kids; 

Of calves, lambs, pigs, &c. 

The manner of payment by the common law is generally con- 
{ormable to the canon. Semb, Cro. Car. 403. 

By a provincial canon anno 1305, pro ſex agnis & infra, ſex 
&:l; dentur pro decimd; ft ſeptem fint agni, ſeptimus detur pro decimd 
nctri, qui tres obolos folvat parochiano. Si rector oftavum recipit, 
dt denarium ; fi nonum, det obolum, aut expectet ad alium annum, ſi 
maluerit 3 & tunc habeat ſecundum aut tertium agnum de agnis ſe- 
andi anni, Vide Cd. Ju. Eccl. 692. But this part which al- 
lows the waiting for his tithes to another year, is not agrec- 
able to the common law, which requires an annual payment of 
tithes, 

By another canon, incerti temporis, agni, vituli, pulli, equini, & 
ali fetus decimales, decimentur habitatione ad loca ubi nutriuntur & 
euntur, 

Wag of lambs is not diviſible, but muſt be paid where they 

1] 9 

If ſheep are kept in A. all the year till Griſimat, when they 
e ready to lamb, and then carried to defendant's own land in 
. where there is a ſmall modus for lambs, and there kept till 
Lach day for convenience of forage, and then brought back to 
4. this is not ſufficient evidence of fraud. Boys, v. Ellis, 
WM. 1723. Bunb. 139.] 

JV. F. Two barons thought at firſt that iſſue ſhould be di- 

rect , ry fraud or not fraud. ] 
. And 


(H. 6.) 
The young 
of cattle, 
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(H. 7.) 
Wool. 
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And the ſame manner uſually prevails for tithes of calves, kits, 
Pigs, c. which the canon /#pra preſcribes for lambs, 

If the number be leſs than the canon mentions, the tent 
part of the value is ufually paid, untefs where cuſtom otherwiſe 
determines. 

[The tithe of an odd number fhall be paid according to the 
value, and not carried over to next year. Egerton v. $111 
T. 1725. Bunb. 198. | 

The time of payment is when the young is weaned, and cn 
live without the dam; unleſs where cuſtom preſcribes a certan 
time or age. 

[The general rule of tithing lambs is when they are capable 
of living without the dam. Reignolds v. Vincent, T. 1720. 
Bunb. 133. . | 

But, by cuſtom, a man may be exempted for the young of 
cattle nurſed for the pail or plough. R. Cro. El. 702. Mz. 910. 

Payment of tithes for the young of animals ought to be by 
each owner ſeverally. 


Tho' the ſheep of ſeveral are depaſtured together in one flock, 


So tithes ought to be paid of the annual product of animals; 
As, of wool, milk, cheeſe, Cc. 

And it ſhall be of the wool, tho? the ſheep die of the rot, or 
other diſeaſe. 

Tho? the owner kills or ſells his ſheep. Yide 1 Rol. 646. 1,8, 

Payment of tithes of wool ſhall be where the ſheep are fhom, 
generally, and at the time of the ſhearing. 

But a cuſtom to pay at Lammas is good. Mo. 910. Cr, 
EI. 7502. 

But by Canon 1305, þ over alibi eftate & alibi in hieme nutriun- 
tur, dividenda ef! decima. Vide Cad. Fu. Eccls 692. 

And decima lane {hall be paid, as well as de agnis, ubi ſunt ſex 
vel ſeptem agni, c. 

[Tithe ſhall be paid of the wool of lambs, tho? the lambs tithed 
two months before. Baker v. Sweet in ſc, M. 1731. Bunb. ge. 

So, if ſheep be ſold a little time beiore thearing, into another 
pariſh ; each-parſon ſhall have his proportion of the tithes. Px 
Wilkams, Lane 16. | 

So, if wool be taken from ſheep killed, tithes ſhall be paid for 
it. 1 Rl. 646. J. 7. 

So, if cut from the nccks to prevent flies, c. without more. 
R. 3 Bul. 242. 

But no tithes ſhall be paid for wool to the parſon of a pariſh 
where the ſhcep were not 30 days. ; : 

So where tithes are paid of bs fleece, nothing ſhall be pail 
for the locks and belts. Vide 1 Rol. 646. J. 5. 

Nor, for wool ſhorn from the neck about Mich. to prevent the 
ſheep being caught in the briars. 2 Rol. 645. J. 45, 50+ 
Nor, for the birling of ſheep, without fraud. 1 Kal. 645: 


J. 50. 
58 Br 
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acer? ad valorem decimæ. Cod. Fur. Eccl. 692. 

Zut, by cuſtom, ſometimes it ſhall be paid in ſpecie, throughout 
cae whole year. 

Sometimes cheeſe only ſhall be paid in lieu of tithes of milk, 
Alu. Godb. 329. R. Ov. El. og. Mo. gog. 

So a cuſtom to pay the tenth cheeſe made between the iſt of 
My and 1ſt of Auguft, in lieu of all tithe of milk, is good. R. 
Cri. El. 6. Me. gog. 

Or, to deliver the tenth quart of milk at the parſon's houſe. 
Per Poph. Cra. El. 609. 

If no cuſtom interferes, the milk ſhall be paid to the parſon in 
kind, Adm. 2 Brownl. 31. 

And it is ſuſſicient to deliver it, where the tithe ariſes, without 
carrying it to the church, or the parſon's houſe, Cont. Ray. 278. 
Carth, 462. Cont. where paid in cheeſe, Semb. Ley. 70. Hide 
Pal. 341, 381. 2 Rol. 328.) Per Raymond, it ſhall be deli- 
rered at the parſon's houſe ; per three other barons, at the church 
porch ; and fo decreed. Ray. 278. 

So, by a canon, incerti temporis, decima lactis & caſei de vaccis 
& capris ubi cubant & paſcunt ſolvatur. Vide Cod. Jur. Ecel. 693. 

S cubant in und parochid, & paſcunt in alid, inter rectores di- 
vidatur, Vide Cod. Jur. Eccl, 693. 

But where milk is paid in kind, there ſhall be no tithe of the 
cheeſe, | 

Or, for the time that tithes are paid of the cheeſe, there ſhall 
be none of the milk. Yide 1 Rol. 65 1. I. 20. Ov. El. 609. 

Milk, where cuſtom does not alter it, ſhall be paid at every 
tenth meal; not the tenth part of every meal. R. Ray. 277. 

[Tithe milk ought to be paid by every tenth meal. Bate v. 
Spracking, H. 1717. Bunb. 20.] 

[The pariſhioner is, de jure, obliged to pay every tenth meal; 
to milk the cows at the uſual place of milking into his own pails, 
The parſon is obliged to fetch it away from the milking-place in 
his own pails, at a reaſonable time; and if he does not before 
the next milking time, the pariſhioner may pour the milk on the 
ground, Dodſon v. Oliver, in ſc. P. 1721. Bunb, 73. 

But a cuſtom to pay the tenth meal for ſuch a time, in lieu of 
all tithe of milk, is not good. Co. El. 60g. 

Or a meal of the ninth day at evening, and the tenth day in 
the morning, till an ewe has a lamb that bleats. R. Sal. 656. 
Larth, 461. 


By the Canon 1305, de laFe decima folvetur in caſeo tempore fur, (. 5) | 
Cin late in autumno & hieme z niſi parochiani velint redemptionem Milk. 


So tithes ought to be paid of the young, or of the eggs of all (H. 3. 


tame and domeſtick fowls : As, of geete, ducks, ſwans, turkeys, — 3 
0 Is. 


hens, He. cont. of turkeys. Io. 599. But acc. as to turkeys, 
fer Barans, M. 5 G. 2. 

So, of young pigeons in dovs-cates or holes, which are for 
ſale. R. 1 Red. 635. J. 42, 644+ J. 50. 

Vol. III. Mm 80, 
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So, of honey and wax of bees in the hive. R. 1 Ra. 65. 
J. 40. Cro. Car. 5 59. Fon. 447. Semb. ſo by cuſtom, . 
B. 51. G. Cd. Fur. Eccl. 70). ö 

Of geeſe, ducks, ſwans, the tithes are uſually paid in the 
young, if cuſtom does not otherwiſe determine, 

Of turkeys, and hens, in the eggs. 

But no tithes are paid of the young where the eggs are paid 
nor & contra. 1 Rol. 642. J. 7. | ; 

So no tithes are paid of animals, or fowls, which are fire n.. 
ture, without a ſpecial cuſtom. Vide poft, (H. 14, 16.) 

Nor, of the young or eggs of pheaſants, or other fowls, which 
are kept near the houſe by the clipping of their wings: for tler 
are not reclaimed, R. 1 Rol. 636. J. 10. Mo. 599. 

Nor, of pigeons in a dove-cote, uſed for the family, without 
a cuſtom. R. 1 Rel. 642. l. 43, 644. J. 45, 52. | 

Nor of bees, where a cuſtom is alledged, that by tithes of 
the wax and honey, and the charge of hives, and maintaining 
them in winter, he ought to be diſcharged. Cro. Car. 403, 4. 
1 Rol. 651. JI. 5. | 

So, by ſome, without ſuch allegation : for they are fere natu. 
ræ. 1 Kol. 65 1. J. 5. | 

So, of common right, tithes are payable of all fruits and plants 
which renew yearly: As, of apples, pears, plumbs, and other 
fruits in orchards, or gardens. Vide 2 Infl. 652. 

By the Canon Rob. Winchelſey 1 305, decime felvantur de fra. 
ibus arborum, ſeminibus omnibus, & herbis hortorum, nifc parachioni 
competentem redemptionem feceriut pro talibus decivits, Vide Cod. 
Jur. Eccl. 692. 

So, of crabs, maſt, &-:. 

[Of black cherries, tho' they grow wild in hedges and waſte 
places, and ſerve for fencing the ground. Chapman v. Barlne, 
M. 1724. Bunb. 183.] 

So, of all ſeeds of hemp, flax, herbs, Cc. if tithes were not 
paid of the hemp, flax, &c. itſelf. | | 

So, of acorus if they are gathered and ſold, Het. 27. Cid. 
Fu. Keel, ſays, of acorns, generally, 706. So 11 Cy, 49. 4. 

So, of all roots; as turnips, carrots, parſnips, Ec. 

So, for peaſe, beans, &c. for ſale, or the feeding of hogs, 
1 Rel. 647. l. 15. 

So, of all herbs. 

And tithes of fruits, roots, and herbs, ought to be paid when 
they are gathered; or ſome rate for them, | 

Tho' the owner permits another to gather them. CY. Ji. 
Eecl. 77. 

[Of turnips, tho' ſown after the corn is cleared, and fed with 
ſheep and barren cattle, and plaintiff has received tithe of lambs 


and wool before, Sie v. Digby, H. 1731. Bunk. 314. 


| Ib at. 31 G. 2. c. 12. Tithe of madder is ſettled at 5 J 
acre. x 


Þut 


DIS 
gut tithes ſhall not be paid of ſeed, when it was paid of the 


herbs or plants themſelves; nor 2 contra. 

Nor, for acorns which fall from the oak, and are gathered and 
eaten by hogs. Het. 27. 

80 tithe ſhall not be paid for fruit ſtolen ; for it is not due till 
it be gathered by the owner, or with his conſent. Cad. Fur. 


Ecl, 707. 


80, for a mill, antient or new, ſome tithes are due. 2 1. 
621, | 

And by Art. Cleri. 9 Ed. 2. 5. Where a prohibition for tithes 
of a new mill was prayed to be allowed, it was denied; and de- 
cred, that ſuch prohibition never ſhould be granted. 

And this act extends to all mills, publick or private, as a ful- 
ling, paper, iron-mill, Sc. as well as a corn-mill, 2 If. 621. 

By the Canon Rob. Winchelſey, arch. Cant. Ao. 1305, de proven- 
tibus malendorum decime fideliter & iniegre folvantur, wiz, decime 
granorum molitorum ad molendinarium pertinentium, tanquam frut- 
um prædialium, expenſis non dedudtis. Lind. 195. Vide Cod. Jur. 
Ecch, 692, 3. 

ng by uſage the tenth toll-diſh has been paid, it ſhall 
be good, tho! it be a predial tithe, and not a perſonal. 2 If. 621. 

[An ancient corn-mill ought to pay the tenth toll-diſb, which 
being a tenth part of the thing itſelf, is a predial tithe, and due 
of common right. Per Price B. and Miniague B. Contra, per 
Bury C. B. and Page B. It is a perſonal tithe, and not due of 
common right; and this) not having paid, is now exempt by 
. 20 3 Ed. 6. Dodſon v. Oliver, in ſc. P. 1721. Bunb. 73.] 

And the tenth toll - diſh ſeems the proper payment of tithes of 
2 corn-mill. Cont. 2 Iuſt. 621. Acc. 1 Kol. 656. J. 35. 2 Kal. 
$4, Per Holt, Sho. 281. 

So, by preſcription, a modus may be paid for an antient mill, 
Se. 28 1. 4 Hod. 45. 

But tithes for a fulling, paper, iron-mill, Sc. are properly a 
perſonal tithe : for no tithes in kind are due. 2 IA. 621. 1 Rel. 
641, J. 15. 656. J. 34. 1 Rol. 405. Semb. 2 Rol. 84. 2 Cre. 
523. Out. Semb. 1 Rel. 64 1. I. 20. Fide ante, (F. 3.) 

So, for a copper-mill. Lit. 314. 

90, for a tin-mill, lead-mill, &c. 2 Rzl. 84. 

So, for a glaſs-houſe, &c. Lit. 314. 

And if but a perſonal tithe, then where no tithes are uſed to 
be paid, none are due. Vide ft. 2 & 3 Ed. 6. 13. 2 Rol. 84. 
| Rel, 405. 3 Bul. 212. 

So an antient griſt-mill may be diſcharged from payment of 
tithes, by preſcription. 

90, if a mill is erected de novo upon land diſcharged of tithes 
by payment of a mdr; the mill ſhall not pay tithes, but the an- 
tient modus, R. t Rol. 65 1. JI. 30. 2 Inſt. 490. 
So, if a madus be for two mills, and the water-courſe being 
liverted by the act of God, one mill is removed to the watercouſe; 
no tithes, but the antient modus, ſhall be paid. R. 1 Rol. 65 2. 
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Yet if a mill be erected de news upon land diſcharged by the 


fe. 31 H. 8. 13. it ſhall pay tithes. R. 2 Cro. 429. 


So, if a dis be for a houſe and mill, and another mil ;, 
newly erected within the houſe; it ſhall pay tithes : for it is no: 
merely a predial, but in part a perſonal tithe, Seb. 1 Ry. 652, 
J. 25. | | 
80, if a msdus be for two mills, and the ſtream is diverted by 
the act of the party, and one mill is removed to it; it ſhall pay 
tithe, R. 1 Rol. 652. J. 20. 

So, if tithe is payable at the mill, it ſhall not be paid for 
corn, for which tithe was paid the fame year to the fame parſon. 
2 Inſt. 65 2. 

[If there is an ancient mill under a building, worked with ons 
wheel, and the owner under the ſame roof erects two new wheels, 
and two new pair of ſtones, they are to all intents two mills, and 
eannot be covered by the ſame modus. Talbot v. Moy, M. 1741, 
3 Athins 17.) 

[Tf there are two ancient mills in one pariſh paying tithes, and 
the owner of a fulling-mill covered with a adus turns it into 2 
corn-mill, it ſhall pay tithe, 1b:d.] 

[Where two pair of ſtones are erected inſtead of one, a mu 
is deſtroyed, becauſe the miller can grind double quantity, 
Tbid.] 

[If there were two fulling-mills and a corn-mill under the fame 
roof, and the fulling-mills are turned into corn-mills, it is the 
ſame as if two new mills were erected. id.] 

[Fulling-mills only pay perſonal tithes. d.] 

[Cern-mills pay the tenth diſh. id.] 


80, by fl. 3 V. M. 3. revived by 11 & 12 . 3. 16. and 
continued for ſeven years, every acre of land not diſcharged by - 
dis, and fown with hemp or flax ſhall pay 5 s. and no more for 
tithes, and ſo proportionably, &. - Continued by other ace, and 
made perpetual by 1 Geo. H. 2. c. 26. 


(H. 13.) Of what Things Tithes are not payble, of Common 
Right. 


But no tithes are payable, of common right, for a houſe of 
habitation : for tithes are paid for things annually renewing bv 
the act of God. 11 Co. 16. 4. 1 Nel. 636. J. 40. Heb. 11. Pie 
Cro. El. 276. 

Nor, for rent reſerved upon a houſe or land. 11 C. 16. 4. 
1 Rol. 636. I. 43. c 

Nor, for profit made by ſale of a houſe. R. 1 Rol. 656. J. 55. 

So, of common right, tithes are not payable for things parcel 


of the frechold : As, for quarries of ſtone, &c. 1 Nel. 637. 


J. 3. X. Cro. El. 277. Mo. go8. 2 Infl. 651. Seld. 3 wi. 
1201. 2 Lev. 79. 
Or, for coals. 1 Rel. 637. I. 7. 2 Les. 79. 2 1. 651. 
Or, tin. 1 Rel. 637. l. 12. 2 I. 651. 6 
„ 
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Or, for lime, or chalk, R. 1 Rel. 637. JI. 17. Het. 14. 


2 Inſt. 65 J. 

Or, for lead, copper, or other oar. 2 Fer. 40. Hel. ig. 
2 Inſt, 65 1. | | 

Or, for gravel, or clay, 

Or, for brick, or tile, Sc. X. 2 Mod. 77. 2 Infl. 651. 

Or, for turf uſed for fire. R. 1 Rol. 637. J. 10. 2 Inf. 651. 

Or, for flags, marl, chalk. 2 If, 651, 

So no tithes are due, of common right, of things which are 
re nature : As, of deer in a park. 2 Rel. 458. 2 [nft. 65 1. 

Nor, of conies. R. 1 Rol. 635. I. 45. Per 2 J. Lit. 13. 


Hard, 188. Semb. 2 Rol. 458. 
Nor, for fiſh taken in the high ſea : for there is only a perſonal 


tithe due, deductis expenſis, R. 1 Rol, 636. J. 20. Cre. Cars 
264. Vide poſt, (H. 16.) 

Nor, for fiſh taken in a common river. R. 1 Rel. 636. J. 5, 
25, Cro. Car. 339. R. Het. 13. 

Nor, for doves or pigeons. 2 Mod. 757. —Per cur. cont, 
2 Rel. 2, 1 Rol. 635. J. 42. but this ſeems intended by cuſtom, 
for they are not due of common right, where conſumed in the 
houſe of the owner. Per cur. 1 Kol. 642. J. 43. 644. J. 45. 
R. Lit. 311. Het. 27, 147- 

Tho' the owner has no dove-cote, but pigcon-holes faſtene:;! to 
his houſe. 1 Rot. 644. J. 52: 

Yet if the owner ſells his young pigcons, tithes are due. 
1 RI. 644. JI. 50. Per Henden, Lit. 311. Het. 147. Vide 
ante, (H. 9.) 

So tithes are not paid of dogs, cats, &c. 12 H. 8. 4. 5. 

[Of headlands only large enough to turn the plough upon. 
Chapman v. Barlow, M. 1724. Bunb. 183. 


(H. 15.) What are exempted for ſeven Years. 


80 by fl. 2 @ 3 Ed. 6. 13. All barren heath or waſte ground 
not otherwiſe diſcharged) which paid no tithe by reafon of its 
barrenneſs, if improved, ſhall pay tithes after teven years after 
its improvement. 

And therefore, ſuch barren and ſteril lands are exempted from 
tithes for ſeven years. 2 17. 65 5, 656. 

So, by the ſame flat. if they paid any tithes, till ſeven years 
ater improvement they ſhall pay no other tithe than before. 

And if it be barren as to tillage, and be aſterwards improved 
for tillage z it ſhall be exempted for ſeven years; tho' it paid 
tines of lambs and wool before, 2 1. 655, 656. Cunt. 
Het. 147. 

So, heath, or land which only produces a flower in autumn 
pon which the cattle and ſheep brouſe, or flags, or turf for fucl. 
2 anfl, 656. | 

But the lands excuſed are ſuch as are barren in their nature, 
al not by bad huſbandry. N. A. 999, Cre. I. 475. Vide 
2 1%. 656, 
M m 3 And 
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And therefore, fenny land ſhall not be excuſed, tho' it he 
drained, Mo. 430. 3 Bul. 166. 

[If land, after being grubbed up, will produce nothing with. 
out being dunged or chalked, it is within the ſtatute; if it will 
produce one crop with only ploughing, it is not. Szcchavell v. 
Terry, T. 1748. 1 Verh. 115.] 

[Nor, wood-jands grubbed, and afterwards ſown with corn, 
or graſs. Bend. 80. 2 LH. 656. Beardmore v. Gilbert, H. 
1723. Bunb. 159.] 

Nor land overgrown with thorns and buſhes, tho? it be clearec 
by induſtry. X. Cro. El. 475. 2 Inft. 656. 

Nor, a ſalt-marſh; tho' by a great charge, encloſed or reco- 
vered from the fea, X. 3 Bul. 166. 

Nor, a marſh ſurrounded, for want of cleanſing the ſewers or 
ditches, or by accident, or innundation, when afterwards reco- 
vercd. 2 I. 656. 

So lands, encloſed with hedge and ditch, are not exempted, as 
walſtc, or heath. end. 80. 


(H. 16.) Of what Things Tithes are due by Cuſtom. 


Yet, by cuſtom or preſcription, tithes may be due for rent of 
houſes in an antient city or borough, X. 11 Co. 16. a. ' 2, 
1 Bol. 642. JI. 30. Adm. by a proviſo in the ,. 2 & 3 Ed. 6. 


13. S. 12. 


But this does not extend to a houſe newly erected. 1 NA. 
642. J. 35. | 

[Houſes in St. Saviour's, , Southwark, Pocock v. Titmarſh, H. 
1721. Bunb. 102.] i 

So, by cuſtom, tithes may be due for things which are par- 


cel of the frechold; As, for a limekiln. 1 Ne. 642. J. 50. 


Het. 14. ; 

For ſalt. 1 Rel. 642. J. 52, 

For iron-oar, or Iead-oar, Het. 13, 14, 

So, by cuſtom, they may be due for things fere nature : As 
for fiſh taken in a river, or the fea, Semb. 1 Rol. 636. J. 20. 
R. Cro. Car. 264. Cro. Car. 330. Adm, by the fi, 2 & 3 Ed. 
6. 1, 8. 11. Hal. $29 Ha. 13. 

[Of fiſh taken in tae adjoining eus by occupiers of fiſhing net 
or craſt kept in the pariſh, by parithioners or others. Gruavas v. 
Kelynac, M. 1728. On trial at bar; and affirmed, on appeal to 


[A double tith- ay be payable, (as of fiſh;) one may be due 
by cuſtom, an +:0ther of common riglit. Lari of Scarboreugb 
v. Hunter, in e. P. 1719. Bunb. 43.] | 

For coni':. 1 Rel. 635. J. 50. Lit. 13. Hard. 189. 
1 Feu, 3. Ha. 13. 

50, for doves or pigeons, 1 Rel. 642. J. 43. 644. J. 34 
1 Vent. c. | 

An where tithes, are not due by the common law, but only 
by prc(cription, the pariſhioner may preſcribe to pay the twee 
ticth Lib, Sc. or other {hare in lieu of the tithe, 1 Lev. 7% 


0z 
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go, for great trees. 1 Rol. 642. J. 38. 

Or, for wood cut to be conſumed in the houſe of the owner. 
I Rt. 642. FA 46. f 

8o a man may preſcribe for tithes of ſome things for which no 
tithes are due of common right: As, by the cuſtom in Malis, 
for tithes of goods given in marriage: but this is now taken away 


by the ff. 2 & 3 Ed. 6. 13. 2 Inſt. 664. 


(1) The Panner of Payment. 
(I. 1.) They ought to be ſevered from the Nine Parts. 


e tithes of corn, hay, and wood ſhall be paid. Jide 
ante, [H. 1, 2, 3, 4.) 

[The tithe muſt be ſet out before the farmer remove his nine 
parts; therefore he may not throw nine ſheaves into the cart, 
and leave the tenth for the tithe. Boughton, Reftor of Barrow in 
90 ve Wright, H. 1724. Bunb. 186. N. B. This is called 
üthing by the fork in that neighbourkood, and is a very fraudu- 
lent method of tithing, being in effect tithing ab/que wiſu & tactu.] 

How agiſtment, or increaſe of cattle and poultry. Yide ante, 
(H. 5, 6. 7, 8, 9.) | | 

[Tithes of hops are not to be paid till after they are picked, 
and before they are dried, every tenth meaſure. Ghitty v. Reeve, 
in ſe. T. 3 Face 11. Bliſs v. Chandler, in ſe. M. 1720. Bunb. 
20 


[The manner of tithing hops was finally ſettled by decree in 
ſcuc. confirmed on appeal to the lords in Walton v. Tyers, anno 
G. 2. quod vide. } 

By the ff. 2 & 3 Ed. 6. 13. Every ſubject ſhall juſtly, without 
zuile, ſet out, divide, and pay all manner of predial tithes, in 
tuch manner as hath been of right uſed for 40 years paſt. 

And therefore, if he does not ſever the tenth from the nine 
parts, it 1s within the ſtatute. 

Or, if he ſevers, and afterwards carries the tithes ſevered ; for 
this is a fraudulent ſeverance. 2 Inf. 649. 

Or, grants the tithes, before ſeverance, to A. and immediately 
after ſeverance A. carries them away. 2 IH. 649. 

So, by /,. 2 & 3 Ed. 6. 13. At the tithing of predial tithes, it 
ſhall be lawful for any to whom tithes are due, or his ſervant, to 
ſee his tithes truly ſet forth, and ſevered from the nine parts, and 
the ſame to take and carry away. 

And therefore, a cuſtom that tithes ſhall be ſet out ab/que 1/4 
& tau of the parſon, is not good. 2 Vent. 49. X. Hob. 107. 


(I. 2.) But there needs no Notice of the Severance. 


But notice need not be given when tithes are ſet out, tho” it is 
required by the eccleſiaſtical law. R. 2 Fent, 48. Acc, Curth. 


143. Per Hutton, Ney. 19. 
Sia M m4 So, 
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So, if there be two impropriators, he need not divide his tithes 
into moieties when they are ſevered, Lat. 24, 228. 
| Yet before an action on the caſe is brought for not carrying 
away his tithes, notice of the ſeverance ſhall be given. Vide tft, 
(L. 3. 
: done of ſeverance is not by common law neceſſary even to 
ſupport action on the caſe for not fetching them away in time; 
but a cuſtom to give notice is good, and flight evidence will 
ſupport ſuch cuſtom. Butter v. Heathby, P. 6 G. 3, 3 3, 
A. 1891. A ; f 1 


(k) Tithes belong to the Succeſſo2 from the 
Death, &c. of the laſt Incumbent. 


Y the f. 28 H. 8. 11. The tithes, fruits, oblations, &%, rents, 

and all profits belonging to any archdeaconry, parſonage, 
Sc. or other ſpiritual promotion, &c. ariſing during vacation, 
{hall belong to the perſon next preſented, promoted, inſtituted, 
So. 

And if any ordinary, or any other, take them and refuſe to 
render them to the next incumbent, or hinder his taking, &. he 
ſhall forfeit treble the value, &c. a moiety to the king, a moiety 
to the next incumbent, ſave the charge of the cure and collecting 
the tithes, c. bids 

And therefore, the tithes belong to the ſucceſſor from the 
death of the former incumbent; tho' another officiates for 10 
years before the ſucceſſor be inſtituted and induted. R. 
Hard. 329. 

But by the /. 28 H. 8. 11. The executor of tlie former incum- 
bent ſhall have the corn of the glebe ſown by his teſtator. 

If the teſtator makes a leaſe, rendering rent payable at Lach- 
day and Micharlmas, and dies after all the profits of the year re- 
ccived, but before Michaelmas, the next incumbent ſhall not have 
z bill for the rent due at Micbaclmas, without making the exccu- 
tor a party. 2 Ver. 136, 204. 

[8equeſtrator alone cannot ſue for tithes. Berwick v. Swanton, 
T. 1692. Bunb. 192.] 

{If the incumbent ſue the ſequeſtrator, the biſhop muſt be 

made a party, Tones v. Barret, H. 1724. Bunb. 192.] 


he (L. 1.) When Tithes ſhall not be paid. 


BY? by /. 2 & 3 Ed. 6. 13. No perſon ſhall be ſued for, or 
pay any tithes for any lands, &c. which by the laws and ſta- 
tutes of this realm, or by privilege or preſcription are not charge- 
5 or are diſcharged by real compoſition, Vide ante, (E. l, 
c. 


DIS M E Ss. 


U 2.) A Parſon ſhall not have Tithes during a Leaſe, or Com- 
poſition for them, 


If a parſon leaſes his tithes to another, he cannot afterwards 

gemand tithes of his pariſhioner during the leaſe. ide ante, 
21. 

15 ; he leaſes or makes a compoſition or agreement with any 

pariſhioner for his own tithes. X. 1 Lev. 24. 

Tho' it be an agreement by parol for the life of the pariſh- 
joner, if the plaintiff ſo long continues parſon. R. per tot. cur. 
Leu. 24. 

But an agreement by a parſon with a pariſhioner, to take a 
compoſition of ſo much as long as he continues parſon, binds 
only at will, if it be by pura. R. Hard. 203. 

So a leaſe of tithes above a year, ſhall not be good by parv/. 
Gidb, 354. Orv. 103, | 

Nor any leaſe to a ſtranger, tho' it be but for 2 year. R. 
Gidb. 374. Lat. 176. | 

[A compoſition, by way of retainer, by parol, is good only for 
one year; a leaſe of tithes by parol, even for one year, is void. 
Heddington v. Bridgeman, 1715. in ſc. Bunb. 2.] 

So a covenant by a parſon, that his pariſhioner ſhall not pay 
tithes, and by the pariſhioner, to pay ſo much for a year, ſhall 
be no diſcharge of a ſuit for tithes : for it reſts in covenant. 
Piph. 140. 2 Lev. 73. | 

Yet ſuch a compolition by pare excuſes the pariſhioner from 
damages upon the ff. 2 Ed. 6. 13. ſo long as the pariſhioner has 
uo notice that the parſon will determine it. R. Hard. 203. 

So if the parſon ſues in the eccleſiaſtical court after ſuch a 
compoſition, a prohibition goes. Godb, 333. 

90 if a compoſition for ſo much per annum be made quamdiu 
flacuerit, the parſon cannot determine his compoſition after the 
corn ſown. Per Hale, Sal. 414. Hard. 203. 

It is time enough to give notice, to determine a compoſition 
before reaping the corn, or picking the hops, but not after. Per 
Price B. Bunb. 15. Sed. Q.] | 

Neither ſhall he avoid it for the time paſſed, by notice to de- 
termine it after the day of payment incurred. Hard. 203. 

[A compoſition cannot be determined as to part, and continued 


4 to the reſt. Reynel v. Regers, T. 1717. in ſc. Bunb. 15.] 
| e 


L. 3.) He ought to take them away within a reaſonable Time. 


When the tithes are ſevered from the nine parts, the parſon 
ought to watch them till he carries them away; not the owner 
d the land, &c. Ney. 31. 

If the parſon does not take away his tithes within a reaſonable 
time but ſuffers them after ſeverance to continue upon the land 
to the damage of the pariſhioner, an action upon the caſe lies by 
kim againſt the parſon. Pol. 341, 381. Ny. 31. 5 

3 
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So, if the parſon will not take his tithe-cheeſe after nog. th 

to take it. Semb. Gods, 330, 332. R. per 3 J. Pal. 341, 281, a 

Noy. 31. | ; 

So a pariſhioner may diſtrain tithes as damage-feaſant, which of 

continue upon his land for an unreaſonable time, to his damage | 

Semb. 3 Bul. 336. of for 

But before an action upon the caſe againſt the parſon, notice th 

*{Vide2 of the ſeverance ought to be given to him.“ | 
n — * So the pariſhioner ought to ſhew, how long the tithes cont;. Ca 
. 38. C nued upon his land, after notice, | 
net Semb, So a tender of the tithe-cheeſe ought to be made, beſore an F. 
— action is maintainable for not taking it. R. per 2 J. Pal. 382. 
So, if the owner takes tithes ſevered damage-feaſant, he ought ct 

to ſhew, that the tithes continued a long time upon the land, | 

R. 3 Bul. 336. | N. 


(M) Remedy fo2 Tithes. 


(NMI. 1.) In the Eccleſiaſtical Court. 


1 7.) REMEDY for tithes lies in the ſpiritual, or temporal court. 
3 The remedy in the ſpiritual court is either for the right, or 
: the dctaining of tithes, | | 

In all caſes, where the right of preſentation does not come in 
queſtion, a ſpoliation may be ſued in the ſpiritual court for the 
church itſelf, or for the profits of the church, by one incumbent 
againſt another. F. N. B. 37, 51. : 

As, if an incumbent be created biſhop and holds his church in 
cemmendam, and another be inſtituted and inducted ; ſpoliation 
lies by the one againſt the other, for the tithes and profits of the 
church, F. N. B. 36. H. | 

50, if the incumbent accepts a plurality, and another is after- 
wards inſtituted and inducted. F. N. B. 36. H. 

So, if a biſhop collates to a prebend, and dies, and the pre- 
bendary is inducted, and then the king collates another, who i 
iaducted ; ſpoliation lies by one againſt the other: for the right 
of patronage is not in debate, the king's clerk not having title til 
the other be removed by quare impedit, F. N. B. 36. K. 

50, if a clerk has a church by proviſion contrary to the . 2; 
Ed. 3. upon which the king preſents one who takes the profis 
before induction: for the king's preſentee, not being inducted, 
is a treſpaſſer. F. N. B. 37. C. 

So, it one clerk claims the tithes as parſon, the other as vicar 
to the ſame church, ſpoliation lies. 

If one claims as parſon, the other a portion of tithes of tlic 
ſime church due to him by preſcription. 1 Leo. 58, 59. 

So, ipoliation hes by a farmer, &c. of a parſon, againil another 
parſon, or his farmer. 8 8 

So, one clerk may have ſpoliation againſt the other, if the 


tithes do not amount to the fourth part of tlie value of the ** 
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4! claimed by ſeveral titles; in which caſe the right of patron- 
de may come into debate. F. N. B. 37. E. 

When ſpoliation lies, the ſuit cannot be ſtayed by prohibition, 
or indicavits - Vide Prohibition, (G. 5, &c.) 

And if treſpaſs, or other action at the common law, be ſued 
for ſuch tithes, the other clerk may plead to the juriſdiction of 

e court. | 
* ſpoliation does not lie by one clerk, againſt another, who 
chims as incumbent of another church. 

Or, by the preſentation of another patron to the ſame church. 
g. N. B. 36. H. 

50, if an abbot elaims as an appropriation to his houſe, the 
ather by the preſentation of a ſtranger. V. N. B. 37. B. 

Or, by the preſentation of the leiſee of the ſame abudt. F. 
N. B. 37. A. 

80 foliation does not lie againſt a clerk, who has not a title 
by the eccleſiaſtical law : As, if he takes the jrotits of a church 
without preſentation, inſtitution, and induction. F. N. B. 36. 
H. IL. 37. C. D. 

80 it does not lie, where tithes are demanded by a clerk, 
zzainſt another claiming by a ſeveral title, to the value of the 


fourth part of the church, or above, Vide F. N. B. 37. E. 


Remedy for ſubſtraftion of tithes, in the ſpiritual court, be- 
can originally by act of parliament. 2 Inf. 489. Vide Proki!:- 
tun, (O. 5.) 

But — antiently allowed. 2 Inft. 364. 2 Rol. 217. J. 3. 
N. of Tithes, c. 14. 

By the ff. circumſpecte agatis, 13 Ed. 1. fe recter petat ves, 1 
tarcchianos oblationes aut decimas debitas vel conſuetas, vel fi reciar 
gal contra rector de decimis, modo non petatur quarta pars valoris 
wiſe, habet judex eccigſiaſticus cognoſcere, —— Aud by art, cleri, 
9 Ed. 2. 1, no prohibition ſhall go. 2 Ii. 487, 619. 

By the . 1 R. 2. 13. ſuch who by indictment, impriſonment, 


Cry 
2 


(M. 2.) 
T'y libel, 
+, Wiiat 
caſ 4 ſuit 
oy tibel 
ſhall be in 
the ſpiritual 
court, 


Ec. endeavour to ouſt the juriſdiction of the ſpiritual court in ſuch - 


ſuits, E'. incur the penalty againſt falſe appeals. 

By the ff, 27 H. 8. 20. _—_ H. 8. 7. Every ſu' ject, Q. 
ſhall pay his tithes according to the eccleſiaſtical laws and cuſtom 
of the parith 3 and for ſubſtraction, Cc. any perſon eccleſiaſtical, 
a lay, may convent the offender, &c. before the ordinary, Sc. 
ad compel him to yield his dues. 

By the . 2 & 3 Ed. 6. 13. If any carry away, &c. his pre- 
Gal tithes before they be ſet out, on proof before the fſpiri.ual 
judge or other judge, &c. he ſhall pay double the value befides 
wits, to be recovered before the eccleſiaſtical judge, according 
o the eccleſiaſtical laws. 

And by the proviſoes in the /. 32 H. 8. 7. and 2 & 3 Ed. 6. 
13, If any ſubſtract tithes, Sc. he ſhall be ſued in the cceleſiaſt- 
(ca! court to the intent the eccleſiaſtical judge may hear and de- 
mine the ſame : and it ſhall not be lawful for any to ſue, Cc. 
fore any other judge than the eccleſiaſtical, a 
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But by a proviſo the ſtatutes do not extend to theſe citizens af 
London. Vide paſt, [M. 6, 7.) | 

And by a proviſo in the f. 2 & 3 Ed. 6. 13. that act does ng 
extend to give juriſdiction to the eccleftaſtical judge to hold plex 
againſt the effect of W. 2. 5 Art. Cleri. circ, Aegatis Sik 
cadua, the treatiſe de regia prohibitione, the ft. 1 Ed. 3. 10. or in 
any matter where the king's court ought to have juriſdiction, 
And therefore, in all caſes of ſubſtraction of tithes due, the 
proprietor, eccleſiaſtical or lay, may ſue for the fingle value in 
the eccleſiaſtical court. 2 Inf. 490. R. 3 Bul. 271. 

And for the double value, where predial tithes are detained, 
Gedb. 245. 

And ſhall recover the tithes themſelves, as well as the double 
value, and his coſts, R. 2 Inft. 612, 615. 

A ſuit may be in the ſpiritual court, tho' the tithes are ſevered 
and afterwards ſubſtracted, c. by the owner. Cre. El. 843, ,, 

Tho' the actor there claims by a leaſe of the tithes by par:!; 
for the defendant ought to ſet forth his tithes. R. 1 Lev, 23. 

By the /. 27 H. 8. 20, Every defendant to a ſuit in the eccle. 
ſiaſtical court may have his lawful demand, proſecution, appeal, 
prohibition, or other lawful defence, or remedy, according to 
the eccleſiaſtical laws and ſtatutes of this realm. 5 


(A. 3.) By the Canon Ro. I inchelſry 1305, parechiani moneantur 19, 
By what 20. 30. ut decimas fideliter falvant ; & daveri 
means pay- 2. 39. ut decimas fideliter felvant ; & fi non emendaverint, 10. 4 


ment ſhall ingreſſu ecclefie ſiſpendantur; & fic demum ad folvendum per cu- 


= chere. Sram ecclefraſſicam, fe necefſe fit, compellantur. Vide Cad. Ju, 
2E CC [ . 693 $7 


(M. 4.) By the /. 27 H. 8. 20. In caſe the ordinary, &'c. for any cor- 
Whenit tempt of the defendant, Sc. make information and requeſt to 
3 any of the king's council, or to juſtices of peace where the offen- 
juſtices of der dwells, to aſſiſt the ordinary, Sc. or reform the defendant 
Peace. in any ſuch cauſe, ſuch king's council or two juſtices {quorum 

uns ) ſhall attach ſuch detendant, and commit him to ward 
without bail, Sc. till he find furety before him, or ſome other 
councellor, or juſtice, by recognizance, c. to the king, to gire 
obedience to the proceſs, and decree of ſuch eccleſiaſtical court. 

So, by the /. 32 H. 8. 7. If he refuſe after ſentence, &. 
two juſtices ¶ nam uns on certificate, or complaint of the c- 
cleſiaſtical judge, may attach and commit to rhe next gaol, till he 
find ſurety, c. to perform the ſentence. 

And by the ft. 2 & 3 Ed. 6. 13. The eccleſiaſtical judge, if 
he obey not the ſentence, Cc. and no appeal, or prohibition be 
pending, may excommunicate him, and in cafe he continues 19 
40 days after publication of it in the pariſh-church where he 
dwells, may fignify it to the chancery, and pray proceſs of excim- 
miun'cato capiendh. 

By the /. 27 H. 8. 20. Before ſentence, on certificate of con- 
tumacy, two juſtices of peace may commit, . - But they ca 


not proceed upon the %. 32 H. 8. or 2 & 3 Ad. 6. till ſentence 
is paſled, 1 
1 
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DIS M E 8. 


And by theſe ſtatutes in all ſuits for tithes, oblations, &c. due 
by uſage, where only the ſingle value is demanded, the ordinary 
may have the aid of juſtices of peace. 

The juſtices may take ſurety by recognizance, or obligation 
to the king. 

And upon the /. 32 H. 8. they ought to take two ſureties; but 
upon the /f. 27 H. 8. one is ſuthcient, 

But juſtices of peace cannot commit, &c, except where the de- 
ſendant is obſtinate. 

Neither can they commit beſore ſentence, here the ſuit is by a 
hy perſon. 

if a commitment be irregularly made, an habeas corpus lies. 
Cart. 221. 

[There need be no oath to ground the commitment, the cer- 
tiicate is ſuilicient. Tithes and other rights good, tithes or 
other, bad. Certificate of the vicar-general nced not recite that 
the biſhop, was out of the dioceſe, nor need the juſtices con- 
rene the defendant before them, X. v. Owen, T. 7 G. 3. 
4 B. M. 2c95.] 

Vide Fuſtices of Peace, (B. 34.) 


(M. 5.) In the 'Temporal Courts. 


Remedy for ſubſtraction of tithes in the temporal courts, may be 
purſued in the hundred, or county-court, before the mayor of 
Landon, in the courts of Weſiminfter, or a court of equity. 

Antiently a ſuit for tithes was allowed in the county-court. 
Sd. de Dec. c. 14. 

In the ſheriffs tourn. 2 1/7. 661. 

So, in the hundred court. 


By f. 37 H. 8. 12. ſed. 2, 11. a decree is confirmed by which 
it was directed, that the inhabitants of Londen and liberties ſhall 
pay tithes to the parſons, vicars, and curates of the city accord- 
ing to the rate of 16d. ob. for every 105. per ann. of all houſes, 
ſnops, warehouſes, cellars, and ſtables in the city or liberties, and 
27. 9d. for every 205. rent, c. by quarterly payments. Ca. 
Eg. 192. Seld. 3 Vel. 1202. 

By /. 3, 4+ If by fraud leſs rent be reſerved, and a fine, &c. 
taken, the tenant ſhall pay tithes according to the rent when laſt 
kt, without fraud: and if the owner occupy it himſelf, he ſhall 
pay according to the rent when laſt let. 

By /. 6. If a leſſee make an under-leaſe of part: each ſhall 
pay according to his rent, 

By /. 13. If he lets it in parcels under 105. per aun. the owner, 
it he dwells in part of it, or elſe the principal leilee ſhall pay 
ater the rate the houſe let at; and the tenants of ſuch ſmall par- 
cls ſhall be diſcharged, paying 24. a piece for oſſcrings. 

50 tithes ſhall be paid for a houſe according to tle rent upon 
lie former demiſe, tho' no rent be reſerved, nor fine paid. 


2 11/7. 660, 
Tho” 
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Tho' the rent be reſerved for half a year, and aſterwardz for 
another half year, | 

Tho? the houſe was before diſcharged by the ,. 31 H. 8. 0, 
otherwiſe, R. Cro. El. 276. Mo. 912. 

But by the ſame decree, ſ. 14. no tithes ſhall be paid for gardens 
of pleaſure, nor let out to profit. 

Nor by /. 16. Noblemens or great mens houſes while unlet, if 
they did not formerly pay tithes, | 

Nor by /. 16. for halls of crafts or companies, not uſing to pay 
tithes, while unlet. a 

Nor by / 17. for ſheds, ſtables, cellars, timber-yards, or ten- 
ter yards, never belonging to a dwelling-houſe, and not uſing to 
pay tithes. - 

And by the ſame decree, ſ. 18. where lefs than 2 5. 9 fl. for 
every 20. hath been acouſtomed, the inhabitants ſhall pay only 
the rate accuſtomed, 1 ho” the leſſer fum was paid by uſual 
agreement, or aſſent, and not by preſcription. R. per 3 Bam, 
12 Geo. 1. Ca: Eg. 193. 

Or by / 21. if a tenement be let at leſs by reaſon of its ruing, 
the tithes ſhall be only at the rate it is let at. 

. And by /. 12. an houſholder paying 10 5. per ann. or more, 
4 ſhall pay nothing for offerings; but his wife, children, ſervants, 
«4 Se. thall pay 2. yearly. ; 

| So by conſtruction upon this ſtatute and decree, if the rent be 
reſerved which was paid at the time of the decree ; it ſhall not be 
a fraud if the leflee by covenant be bound to pay more annually as 
a fine. 2 nfl. 659. 

So tithes ſhall not be paid for an houſe, which never was 
demiſed, but occupied by the owner: for it is caſus omiſ, 
2 Tnſt. 660. : 

So an impropriator cannot ſue for tithes upon this decree : for 
he is not within the ſtatute, which names the parſon, vicar, and 
curate only. Hard. 102. | 

Nor a ſequeſtrator by ordinance of parliament. Dub, Hord. 102, 


C70. Car. 596. 


(M. 7.) By ft. 37 H. 8. 12. S. 19. (which confirms the decree for 
How reco-_ tithes in London it is enacted, that if variance ariſe in the city 
TD: for non-payment of tithes, or upon the knowledge of the rent or 

tithes, &c. on complaint by the party grieved to the mayor, he 
ſhall, by adviee of council, call the parties, and make a ſinal end, 
with colts, &c. : ; 

But by the ſaid ff. 37 H. 8. 12. S. 20. If the mayor end not 
the ſuit in two months after complaint to him, or if any partys 
aggrieved by him, che chancellor, on complaint, ſhall in tlirce 
months make an end, with coits, Sc. 

And therefore, there can be no ſuit for tithes in London, purſu- 
ant to this act, in the eccleſiaſtical court: for another remedy i 
expreſsly appointed. 2 1%. 660. 

And if a {uit be for tithes purſuant to this decree, in the eccle- 
Gaſtical court, a prohibition ſhall go. Dub. Cro. Car. 596. A: 
2 Inſt, 660, 

2 Yet 


DIS M E 8. 


Yet there may be a ſuit for tithes in Landon, by bill in the ex- 
degter. Vide pet, (M. 13, &c.) 


Remedy for tithes in the courts of Neſminſter was by ſcire fa- 
dan mandamus, prohibition, indicavit, right of advowſon, or 
ctioNs 
By the common law, a commiſſion iſſued out of chancery to in- 
quire by an inqueſt, whether ſuch a ſpiritual perſon had a right 
io the tithes of ſuch land; and if the inquiſition returned that he 
had, and afterwards another religious body, or eccleſiaſtical per- 
ſon, took the ſame tithes after ſeverance, a ſcire facias lay upon 
this return, to ſhew cauſe why he took them, and the defendant 
pleaded to it, Sc, Seld. de Dec. 435. 2 Inſt. 640. 

So a ſcire facias lay by a patentee upon a grant to him of tithes 
by the king. 2 1. 640. Seld. de Dec. 441. 

And upon a fine executory of tithes. 2 It. 640, Seld. de 
Dec. 439. 

But a ſcire facias lay only againſt the pernor of the tithes after 
ſererance; not againſt the owner of the land for his ſubſtraction. 
2 Inſt. 640. 

80 by the ff. 18 Ed. 3. 7. (which though it be in the form of a 
patent, is a ſtatute, 2 It. 639.) ſuch writs ſhall not be granted 
trom henceforth, ſaving to the king his right, &c. 

And therefore, after this ſtatute a ſcire facias does not lie, ex- 
cept in the cafe of the king and his patentee. 2 Int. 640. 

Though the parties admit the juriſdiction of the court. 
2 Inf, 641. 

Sn the king had granted tithes to a church out of his 
land, Cc. a mandamus anticntly uſed to be directed to the ſheriff, 
that he ſhould permit the parſon, Cc. to enjoy them. Seid. de 
Der. 445. 
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clas, and 
mandamui. 


And ſometimes ſuch mandamns ſeems to be granted, where 


tithes belonged to a church out of other lands than thoſe of the 
king. Seld. de Dec. 447. 


But ſuch writs have been diſcontinued many years. 


So the party ſhall have remedy for tithes upon a prohibition in 
B. R. and C. B. the exchequer, or chancery, where the ſuit for 
them is out of the juriſdiction of the eccleſiaſtical court. Vide 
Probibition, (A. 2.—B.—G. 5, Sc.) | 

As if a ſuit be in the ſpiritual court for tithes of things fo 
Thich no tithes are payable by law, a prohibition lies. 

Of what things no tithes are due, Vide ante, (H. 14, 15, 16.) 

90 by ff, 1 R. 2. -13. If parſons, &c. ſuc in the ſpiritual 
courts for tithes, Sr. and the judges be indicted, or by forced 
obligations, Sc. be compelled to deſiſt, Sc. ſuch obligations ſhall 
d null, and the procurers of ſuch indictments {hall incur the pain 
a the A. M. 2. 12. againſt ſuch as procure falfe appeals. 


As to remedy for tithes by right of advowſon, Jide rare Im- 
fed:t, (2, I, 2.) 


(M. 6. 
By prokib:« 
tion. 


By right of 
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If a ſuit be in the ſpiritual court by a ſpiritual perſon, or lig 
patron, for tithes, againſt another ſpiritual perſon, he or his pa- 
tron ſhall have a writ of indicuvit (which is in the nature of , 
prohibition) after libel, and before ſentence. Cod. Jur. Eccl, "21 
F. N. B. 30. E. G. Seld. de Dec. c. 14. S. 3. 18 

Or after ſentence, if there be an appeal from the ſentence, 
12 Ed. 4. 13, 14. 

And it lies, by the common law, where the ſuit was in the 
ſpiritual court for tithes of any value. Seid. de Dec, c. 14. 
So where a clerk was impleaded for the advowſon itſelf, or the 
vicarage, prebend, or chapel, as well as where he was ſued in 
the ſpiritual court for tithes of an advowſon, vicarage, prebend, 
or chapel, F. N. B. 45. B. 30. J. 

So it lies, where a ſuit is for oblations, as well as for the ad. 
vowſon or tithes. F. N. B. 45. D. 

So it lies by the king where his clerk is ſued, as well as by a 
common perſon. F. N. B. 45. B. 

And commonly it is between four perſons, viz. by one clerk 
and his patron, againſt another and his patron. F, N, 
B. a5. 8B. 

If the church be appropriate to an abbot, it may be between 
three ; wiz. the abbot who is parſon and patron, and the patron 
and parſon of the other church : but there the abbot repreſents 
two perſons. R. 12 Ed. 4. 13. . 

This writ is in the nature of a prohibition, Vide F. N. B, 
30 E. 45. B. 

And may be directed to the judge, as well as to the party. 
F. N. B. 30. E. 45. B. 

And the plaintiff who ſues an indicavit, ought to ſhew a copy 
of the libel in chancery. F. N. B. 30. G. 45. C. 12 Ed. 4 
13. 6. | 
but by the ff. de circumſpecte agatis, 13 Ed. 1. and by Art. 
Cleri, ꝙ Ed. 2. 2. If a parſon demands oblations, or tithes due, 
or accuſtomed, or a parſon ſues another for tithes, ſo that the 
fourth part of the value of the benefice be not demanded, the ſpi- 
ritual judge ſhall have conuſance, the king's prohibition notwith- 
ſtanding. 

And therefore, in the caſe of a common perſon, a writ of in- 
dicavit does not lie if the tithes do not amount to a fourth part of 
the value of the church. 2 It. 364. 12 Ed. 4. 13. 6. 

So by the ff. . 2. 13 Ed. 1. 5. The patron of the parſon 
diſturbed by indicavit, ſhall have a writ to demand the advowſon 
of the tithes in demand, and when it is deraigned, the plea {hall 
pals in the court chriſtian. 

And therefore, tho' the right of tithes before this ſtatute could 
not be tried between the parſons after an indicavit z now the pa- 
tron of the parſon prohibited may have a writ of right of advow- 
fon, and if he recovers, the plea ſhall be remanded to the court 


chriſtian. Cod. Jur. Eccl. 721. 2 J. 364. 5 


— —- -———= 
1 Ct 
* 


So by the ff, 2 & 3 Ed. 6. 13. No perſon ſhall carry away (N. 21.) 
redial tithes before he hath juſtly ſet forth the tithes, or agreed BY — 
for the ſame with the parſon, &c. or farmer, under pain of the _ the Pe. 
treble value of the tithes carried away. 283 EA. 6. 

Upon this ſtatute debt lies at common law for the treble value, = om eg: 
2cainit him, who carries away his tithes without ſeverance from 7ide poſt, 
the nine parts, or a compoſition for them, 2 11/7. 650. Vide (M. 18.) 
De, (A. 1.)—Pleader, (2 5. 14, &C.) 

And it lies by an impropriator or his leſſee, tho' lay, as well as 
by an eccleſialtical perſon. ide 2 1nft. 650. . 

But an action does not lie for the treble value for any other than 
piedial tithes. 1 Brownl. 31. 2 Inſt. 649. | 

So an information does not lie by the king: for where the tre- 
ble value is given as a recompence to the owner, an information 


does not lie for the king. 2 ½%. 650. 
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So where tithes are ſevered from the nine parts, and afterwards (M. 12.) 
a lay perſon takes them away, treſpaſs lics. 50 Ed. 3. 20. bo By uelpaſs, 
By the /. Art. Cl. 9 Ed. 2. 1. If a clerk, Cc. ſells his tithes, 
and afterwards demands the money before a ſpiritual judge, a 
prohibition lies: for by the ſale, the tithes are made chattels. 
So if a pariſhioner ſets forth his tithes, and a ſtranger takes 
them, and a libel be againſt him for it in the ſpiritual court, a 
prohibition lies. Mo. 912. 
But by the ff. 1 R. 2. 14. If a ſpiritual perſon be drawn in 
plea in the fecular court, for his tithes taken, by name of goods 
taken, and he alledge the ſuit is for tithes due to his church; the 
general averment thall not be taken, without ſhewing ſpecially 
how the ſame was his lay-chattel. Cad. Fur. Eecl. 724, 5+ 


So upon a bill in the excheguer by a parſon againſt his pa- (N. 13.) 
rihioner for diſcovery and ſubitraction of tithes, the court de- |" — 
crees the ſingle value, with colts and payment in futuro. In the exchs« 1 

And this did not begin in the time of war; but was uſed ab f 4 
outiquo. Hard. 5, 116. Sav. 63. 38 Af. pl. 20. | 

And therefore, where the plaintiff demands the ſingle value 9 
o2ly, and makes proof of the quantity and value, the tithes ſhall | 
be decreed, R. Hard. 4, 5. 

50 a bill in the exchequer, may be for tithes in London upon the 
decree 37 H. 8. tho' by the ff. 37 H. 8. 12. Remedy is given 
beſore the mayor. R. Hard. 116. 

And as the king himſelf may ſue without queſtion, ſo his pa- 
tentee may: for he has the ſame perſonal privilege. Hard. 116. 

So a ſuit may be by bill in the excheguer between an impropria- 
tor and vicar, for tithes, where the king is patron. Lane 100. 
Ru. 538. J. 45. Vide Courts, (D. 2.) 

$0 a bill may be for a diſcovery only, without praying relief, 
in order to ſue for the treble value at common law) tho” he does 
not offer to take the ſingle value only. Semb. wpon Demurrer, 


Hurd. 190. 
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cery, 
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[On a bill for tithes, defendant may move, «that the value le 


aſcertained by the oath of the plaintiff; and on conſent the cour ſ 
will order it, and without conſent, will order plaintiff to ſhey 
cauſe why he ſhould not conſent. Baily v. Peaſley, in Sc. T. 1718, ti 
Bund. 26. ] ty 
[If a bill is brought for tithes, glebe and common, the cout þ 
will retain it till plaintiff makes out his title by an action to the 
two laſt, Seetapple v. D. of King ffon, T. 1727, Bunb. 236. ri 
T 
A bill in the exchequer ought to ſhew, how, or by what tit: 
the plaintiff demands tithes. Vide Hard. 130, 321. 
(Lay-impropriator, if he ſets out a title under the crown, and & 
derives it down, mult prove it; but if he does not ſet out ſuch 0 
title, it is enough if he proves that the tithes belonged to thoſe un- 
der whom he claims. Leigh v. Maudſiey, H. 1730. Bunb. 296. eu 
[A lay-impropriator need not prove payment of tithes to him, fo 
if defendant admits his general right, but claims exempticn, qu 
Benſon v. Olive, T. 1730. Bunb. 384.] 2 
[Where there is a lay-impropriator, plaintiff muſt ſhew in r. 
whom the fee is veſted, and derive his title from thence, Peny 
v. Haber, T. 1722. Bunb. 115.] ; det 
[A viear muit ſhew his endowment of the tithes for depaſturing tt 
barren cagtle, or that they have been ufually received by the vica, 
Ayde v. Flower, T. 1716. in Sc. Bunb. 7. the 
If a layman claims as leſſee of a dean and chapter, it is a al 
ſufficient ſetting forth of title. Burwell v. Coates, P. 1723. 
Bunb. 129.«] ral 
[Bill by the biſhop and ſequeſtrator, during incapacity of mind | 
of incumbent, is not good, unleſs the incumbent in perſon, or ſhe 
by his committee, is a party. B. of Londonv. Nichols, M. 1723. by 
Bunb. 141.] | ] 
[Bill laying a cuſtom, or /eme ſuch ciſtom, is bad. Beater. 1 
0 


Spratley, H. 1733. Bunb. 333.) 

[But if a vicar demands tithes, without ſaying how intitled, by 
preſcription or endowment, it is well, where the defendant by 
his anſwer admits him to be vicar, and does not controvert his 
right, but inſiſts upon a ſatisfaction given. X. Hard. 130. Tr 
v. Rea, in Sc. P. 1721. Bunb. 72.] 


So if the plaintiff ſhewis, that he is vicar, and intitled general's, 


R. Hard. 321. tho? it is there ſaid, that ſuch bill has been hid 1 
inſufſicient upon demurrer, | part 

[In bill by vicar for tithe herbage and furze, it is ſuthcient 1! 1 
he ſthews that he was intitled to all ſmall tithes, and one comp by 
fition for the land in queſtion. Grole v. Jordan, HH. 1723 exat 
Bunb. 144] | exct 

So it is ſufficient, if the plaintiff ſhews, that he is rector, and Rep 
intitled to the tithes in the parith, without more. F 8 

In equity they never hold the parſon to the proof of his admit £0 t 
ſion, inititution, induction, and reading the articles. Per beten ten 


curiatts, Medoc v. Smith, in Sc. T. 1718. Bub. 25+] | 
ut 
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But if the plaintiſf by his bill demands the treble ealue, his bill 
(all be diſmiſſed. K. 3 Leo. 204. 

$ if he does not make proof of the quantities and values of the 
ches, where the defendant inſiſts upon an extinguiſhment by uni- 
tr of poſſeſſion: for no damage to the plaintiff appears. R. 
Hord, . 
5 : bill for a portion of great and ſmall tithes in another pa- 
rſh, the vicar of that pariſh mult be a party. Bally v. Worrall, 
T, 1722. Bunb, 115.1 | | 


The defendant, upon a bill for tithes, may plead non-refidence, (M. 15.) 
&: without ſhewing quantities and values. R. Ca. Ez. 228, The Firs, 
(Vide Gmyns's Rep. 392, 3. 

[If bill is brought for tithes, by the leſſee of the parſon with 
cure of ſouls, defendant may plead the non- reſidence of the par- 
{on for 80 days before filing the bill, without ſetting forth the 
quantities, Cc. for the leaſe is void. Mills v. Etheridge, H. 1725. 
Yuilter v. Lowndes, Quilter v. Maſſenden, P. 1726. Bickenham 
r. Bentfield, M. 1726. Bunb. 210.] 

[Sed Q. If rector and leſſee join in the bill: for by non - reſi- 
dence, before ſentence, he only forfeits his leaſe and rent, not his 
tithes. Arbinjſon v. Peaſtey. Ibid.] 

[If the plea does not ſhew that the non- xeſdence was not after 
the time wherein the tithes were demanded, t is bad. Auen. 
WM. 1726. Ibid.) 

Or *defendant may plead“ a modus, if he ſhews quantities and 
ralues. Ca. Eg. 228. 

f defendant pleads payment of money in ſatisfaction, he muſt 
ſew quantities and values. Gmley v. Zoutleroy, in Sc. P. 1720. 
Bunb, 60.] X 

But the ſtatute of limitations is no plea. Ca. Hg. 229. 

[For defendant is in the nature of a receiver for plaintiff, 
Marſton v. Cl:ypole, P. 1726. Bunb. 213.] 

[To a bill for tithes, ſetting forth a former bill 77 Sc. and a 
decree for theſe tithes z after iſſue to try , and a verdict for 
plaintiff, defendant may plead in bar a ſubſequent ſuit in chance- 
rr, and iſtu es directed and found for the modus, and decree to eſta- 


bliſh them. Geale v. Wyntour, H. 1725. Bun, 211.) 
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The defendant by his anſwer ought to anſwer all the material (M. 1690 
parts of the bill. The aufer. 
If he infiſts by his anſwer (and not by plea) upon a diſcharge 
bya modus, he ought to anſwer to quantities and values; and an 
camination upon interrogatories if the m2dys be proved, does not 
excuſe from a full anſwer. R. Hurd. 130. (Jide Comyri/'s vt 
Rep. 392.) "i 
So if he inſiſts upon a modus, by plea: for the plea does not My 
© tothe right of the plaintitf, but to avoid the account by the de- | 
tencant, Comb, cnut. Hard. 130. 
Vet it is ſufficient by anſwer to ſay, that the lands belonged to 
ſuck an abbey, Se. which was of ſuch an order, and therefore by 
Nu 2 ft. 31 
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fe. 31 H. 8. ought to be diſcharged, without more certainty, R, 
Hard. 322. | | 

[If defendant anſwers, that the manor was part of the poſſe. 
ſions of the priors of S/. John of Feruſalem, it is a good diſcharge, 
Hanſon v. Fielding, P. 1726. Bunb. 214.) 

[lt is not ſufficient to ſay the lands were formerly in the hand 
of the abbot of A. one of the greater monaſterics difſolved by 
31 H. 8. it mult ſay they were diſcharged in his hands, Haul. 
ing v. Gay, in Sc. H. 1718. Bunb. 37. 

[It is {uſſicient, if it ſays that the lands where, Cc. were part 
of the biſhop's palace, and therefore exempt; though he does not 
lay it perſonally in the biſhop, (becauſe the exemption goes with 
the lands; though it would be better to lay it by preſcription, Az 
to lands belonging to monaſteries, they muft ſet out how the pre. 
ſcription is. Benning v. Dowwie, in Sc. T. 1718. Bunb. 26,] 

So if a demand be of tithes by cuſtom of things, for which 
none are due de jure, he need not anſwer to quantities or values, 
if he denies the cuſtom : for it is ſufficient that he be examined 
upon interrogatories when the cuſtom is tried. R. Hard, 183, 

It is ſufficient to ſet forth what tithable matters he has, 
and to ſay he had no other tithable matters whatever. Balar v, 
Planner, P. 1722. Bunb. 108. ] | 

[On a bill for tithe-wood, if defendant inſiſts it was timber, 
the court will preſume it was above twenty years growth, un- 
leſs plaintiff prove the contrary. Ll/yd v. Mackwerth, M. 1721, 
Bunb. 138.] 


| So by bill in chancery, Jide Chancery, (3 C.) 


(M. 17.) (M. 17.) By Af. 7&8 IF. 3. c. 34. /. 4. Where any quaker 
1 {hall refuſe to pay or compound for his great or /mall tythes, or 
as to pay any church rates, the two next juſtices of peace of the ſame 
county, neither of whom is patron of the church or chapel, from 
whence the ſaid tythes ariſe, nor any ways intereſted in the fad 
tythes, on complaint of any parſon, &c. by warrant under their 
hands and ſeals, may convene before them ſuch quaker, and ex2- 
mine upon oath, or in ſuch manner as by this act is provided, 
the truth of the complaint, and aſcertain and {tate what is due 
and payable by ſuch quaker to the party complaining, and by cr 
der under their hands and ſeals direct the payment thereof, ſo 35 
the ſum ordered do not exceed 10 J. and on refuſal, any one 0 
the ſaid juſtices, by warrant under his hand and ſeal may levy the 
money ordered, by diſtreſs : Any perſon aggrieved may appeal to 
the next general quarter ſeſſions for the county, &c. who may te- 
verſe or confirm the order; and no proceedings under this act ſhall 
be removed by certiorari, &c. unleſs the title of ſuch tythes ſhall 
be in queſtion.* | | 
But this act being temporary and relating only to great and 
ſmall tythes and church rates, it was by ff. 1 G. 1. J. 2. 4. 6. 


. 2. made perpetual and extended to any tythes or rates, or at 
| 8 | cuſtomary 


* 
| p 
41. WM 
"+. 
b 
+ 
3 £ 
. 
PE 
+ A 
* > 
1 
1 
»4 
TY * 
r 
24 
. = 
1 
. 
1 
iſ 7 
. 
1&8 
. . 
134 
14 
rs 
. : 
i M4 
b ö 
L 
ind | 
iy . 
N. 
17 5 
: (8 
I 
13 
—_ 
_ 
i A 
X 5 
1% 
* A 
* 4 
- : 
p , 
% 7 


DIS ME S. 549 


cuſtomary or other rates dues or payments belonging to any church 
or chapel, which of right by law or cuſtom ought to be paid for 
the ſtipend or maintenance of any miniſter or curate officiating in 
any church or chapel.* 

»Under theſe acts, the mere circumſtance of the quakers' con- 
traerting the title and afſerting that the title was in queſtion, with- 
out ſhewing on what principle they diſpute the title, is not ſuth- 
cient to found an application for a cer/icrari, 1 Bur. 488.* 


By ff. 32 H. 8. 7. If any having an inheritance, freehold, 3 


term, or intereſt in a parſonage, vicarage, portion, tithes, c. or 8 
other eccleſiaſtical profit, which be or ſhall be made temporal, or fcifin of 
in temporal hands, be diſſciſed, Cc. he may have remedy in the *ithes. 
temporal courts by Præcipe qued reddat, afiize, mort d aucgſtar, quod 
ti dfarceat, dower, or other writ original, Cc. in like manner as 
of other lands or tenements. 

By the . 27 H. 8. 28. 31 H. 8. 13. 37 H. 8. 4. and 1 & 
2 Ed. 6. 14. for the diſſolution of houſes of religion, and this act 
of 32 H. 8. 7. and the ,. 1 & 2 Ph. & M. 8. Tithes and other 
eccleſiaſtical duties, which come to the king are temporal inherit- 
2nces, and have all the incidents of other inheritances. Co. 


L. 159. a» Vade Advstiſen, (E.) 
And therefore, ſhall be aſlets in the hands of an heir, or exe- 


cutor. Co. L. 159. a. 

A wife ſhall have dower of them. Coe. L. 159. a. 

And a huſband be tenant by the curteſy. Cs. I. 159. a. 

So the ſame actions and remedy ſhall be allowed for them as 
for other eſtates. 

An ejectment hes for tithes. Cre. Car. 301. R. Jon. 322. 

So tithes or a rectory impropriate, being lay- fee, cannot be ſe- 
queſtered in the ſpiritual court, for not repairing the chancel, Sc. 
Enb. 2 Vent. 35. 

*Tythes have every property of an inheritance in land, except 
that they lie in grant and not in livery ; And therefore, if leſſee of 
tithes covenant for him and his aſſigns, that he will not let any of 
the farmers in the pariſh have any part of the tithes; this cove- 
nant runs with the zythes, and binds the aſſignee, againſt whom 
the action is brought, for breach of covenant. 3 Vi. 25, 30.“ 


(N) Aſſurance of Tithes. 


Y the /. 32 H. 8. 7. Writs of covenant, and all other writs 

for fines, and all other aſſurances ſhall be deviſed and granted 
in chancery of parſonages, vicarages, tithes, &'c. as are uſed of 
cher FEA and thall-be of like force. 


DISPENSATION. 


Vide Condition, (P.) —Cpybold, (M. 8.)—Forfeiture, (A. 11, 12.) 
— Prerogative, (D. 45 &. 18, &c.) 4 
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DISPOSITION. 


Diſpoſition by a Clife. 


Fide Baron and Feme, (P. 1, 3.—Chancery, (2 M. 14, 1 5.) 


DISS EISIN. 


Vide Abatement, (H. 47.) — Diſinet, (M. 18.) —Gorraniy, (I, 1. 


— Rent, (D. 2.) — Sein, (F. 1, &c.) 


Novel Diſſefſin. 
Vide Aſiſe, (B. 1, &c.) 


Ke-diſſeifin, and Poſt-diſſeiſiin. 
Vide Aſſiſe, (F. 1, &c.) 


DISSOLUTION. 


Diſſolution of a Coꝛpozation. 
Vide Franchiſes, (G. 4, &c.) 


ol Þoſpitals, 
Fide Hzſpital, (B.—C.) 


— —— bf Monaſteries. 
Wide Diſmes, (C. 5.—E. 7.) — Mingſſery. 


c Marriage. 
Vide Parliament, (H. 3.) 


— — bk Parliament. 
Jide Parliament, (P. 1, 2.) 


I 


(A) Diſtreſs. 


(A. 1.) When it may be taken, 


OR all ſervices a diſtreſs may be made of common right. 
Def. & St. J. 2, c. 9. Co. L. 150. ö. 

As for rent-ſervice. 45 Ed. 3. 15. 6. 1 Rol. 665. J. 37. 
Cre L. 142. a. 

So for heriot-ſervice. 1 Nel. 665. J. 47. Vide Gpybold, 
K. 21.) 
| So for ſuit-ſervice : as ſuit to a hundred-court, or court- baron. 
1 Kl. 665. I. 40. Vide Copyhold, (K. 17.) 

So for a fine aſſeſſed in a court, a diſtreſs is due of common 
right, 1 Rel. 666. J. 4. K. 8 Co. 41. 6. 

So for an amerciament in a court-leet, for an offence in or out 
of court. D. Kel. 66. J. 1 Rol. 665. F. R. 8 Co. 41. Save 94. 
R. cant. that there ought to be a cuſtom alledged for diſtraining, 
1 Sal. 175. R. acc. 9 H. 7. 21. 6. D. that in the caſe of a 
common perſon there ought to be a cuſtom alledged; otherwife in 
a leet of the king. Cre. Hl. 748. Vide Leet, (O. 10.) 

So a diſtreſs might be for aid pur faire Fitz Chivaler, ou File 
marrier. 1 Rol. 665. J. 42. 

So for a relief the lord himſelf may diſtrain. 1 Rz/. 665. 
J 45. b 
8 pro valore marilagii. D. Cro. Car. 533. 

50 for treſpaſs with cattle, a diſtreſs may be of the cattle da- 
my ge- ſcnſant. a 

And a bailiſf, by his office, may diſtrain without a ſpecial war- 
rant, Dub. Cro. El. 698. Vide Cro. El. 748. 

Put for a thing due againſt common right, a diſtreſs cannot be 
made without a preſcription : As pro certo letæ, he ought to pre- 
{cribe to diſtrain for it, as well as to have it. R. 11 CG. 44. 6. 

50 for an amerciament in a court-baron. D. 11 G. 45. a. 
Dad. & St. I. 2. c. 9. 1 Kol. 666. J. 6. 

80 for toll in a fair. 1 R=. 666. J. 10, 15. Hob. 187. 

Aut a diſtreſs cannot be made for the toll of goods fraudulently 
fold cut of the market, to avoid the toll: But the party injured 
muſt bring a ſpecial action on the caſo, Comp. 661.“ 

So ſor a tax chargeable by cuitom in a vill, Oc. for the repair 
ol a bridge. 1 Nel. 666. J. 20. 

a0 for land-cheap, or the like cuſtomary payment within a 
vill, Se. 

So for the profits of a court-baron reſerved to the lord upon the 
grant of a manor. N. Ms. 870. A 

So for a fine granted pro licentia concordandi. Semb. 1 Leo. 240. 

So for the cattle of the lord where the tenants have the ſole 
paſture. Semb. 2 Cro. 208. 

Nn 4 So 
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So for a fine aſſeſſed in a leet by cuſtom for refuſing to 1, 
ſworn conſtable. X. Sin. 636. 
So for a relief upon an alienation, where due only by euſtoy, 
and not by tenure, or reſervation, Jon. 133. b 
So for debt, account, or contract, Sc. a diſtreſs cannot be 
taken. Do. & St. l. 2. c. 9. 

Nor for waſte, reparation, c. Dect. & St. J. 2. c. 9, 

So for a ſervice wholly uncertain, a diſtreſs cannot be taken: 
as for ſervice in Frankalmiigne. Cs. L. 96. a. ; 

80 if a leſſee for years gn his term, he cannot diſtrain for 
the rent, becauſe the reverſion is not in him. 2 WWilf, 355% 

So a man cannot take two diſtreiſes for the ſame rent: for i 
was his folly that he did not take ſufhcient at firſt, R. IIa. - 
Ov. El. 13. R. Lut. 1536. | 

"Tho? he alledges that the firſt diſtreſs was but of ſuch a value, 
and that it was not ſufficient. Dub. Cro. El. 13. ©, Lit. 1516, 
Jad. 1 Bur. 579. et ſig.* ; 

But for rent due at ſeveral days, he may take ſeveral diſtreſſes; 
tho? the whole was due at firſt. A. 7. 

It may be taken for rent under a leaſe, though the tenant en- 
tered beſore the commencement of it. Macdonuel v. Welder, P. 
9 G. Str. 550.] | 

An annuitant, who has a term for years veſted in him, to ſe- 
cure the payment of the annuity may diſtrain for arrears ; for the 
grantor of the annuity 1s a mere under-tenant, during the term, to 
the grantee. 2 Black. Rep. 1326.* f 

* A mortgagee, after giving notice of the mortgage to the tenant 
in poſſeſſion under a leaſe prior to the mortgage, is intitled to the 
rent in arrear at the time of the notice, as well as to what accrues 
afterwards, and he may diſtrain for it after ſuch notice, 
Doug. 279, (266.)* | 


(A. 2.) At what Time. 


A diſtreſs for damage-feaſant may be in the night: otherwiſe 
the cattle may eſcape. Cz. I. 142. a Fide D:2. & St. |, 2. 
Cs , ; 

Bat for a rent-ſervice or a rent-charge a diſtreſs cannot be in 
the night. C. L. 142. a. 

A diitreſs for rent cannot be made upon the day in which the 
rent is parable : for it cannot be due till the laſt moment of the 
day. Doct. & St. l. 2. c. 9. Co. L. 47. 6. 

So it cannot be after the term ended. 1 Rel. 672. I. 15. Def, 
. g. Oo boo 47)» & x 

Though che leſſee continues in poſſeſſion by ſuſſerance, or by 
wrong, after his leaſe expired: For he is not in, in privity of the 
leaſe, Cort. Kel, 96. a. R. acc. 1 Rol. 672. I. 20. 

So a diſtreſs cannot be for rent after his eſtate is determined: 
As if a man ſeiſed of a rent-charge, or rent-ſervice, in fee, or 


for life, grants over his eſtate, he cannot diſtrain for arrears 2 
3 | | before 
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lefore his grant. 4 C. 50. 5. Ognel. 1 Rel. 672. I. 30. G. 
J. 162. 5. Vide Dett, (B.) 

$9 if a grantee of a rent for years if he ſo long live, dies, his 
xecutor or adminiſtrator cannot diſtrain for the arrears by the 
common law, nor by the f. 32 H. 8. 37. Cv. Car. 471. 

G if a man ſeiſed in fee, tail, or for life, of a rent, or fee- 
farm, dies, his executor or heir cannot diſtrain by common law 
for the arrears incurred in his life-time, C. L. 162. 

Nor ſince /. 32 H. 8. for relief, aids, or corporal ſervice, G. 
L. 162. b. 

Nor for a n:mine pane. Co. L. 162. 5. | 

Yet if a lefize for 20 years leaſes for 10 years, and dies, his 
executor or adminiſtrator may diſtrain for arrears incurred in his 


ile time: for the executor repreſents his teſtator, and has the re- 


verſion and rent annexed, in the ſame plight as his teſtator had it. 
R. 1 Rol. 672. J. 35. 

So if a leaſe be de anno in annum quamdiu, c. and after a ſub- 
ſequent year commenced the leſſee dies; the leſſor may diſtrain 
upon the executor or adminiſtrator: for the leaſe continues till 
the end of the year. R. Sal. 414. (Vide Lut. 214.) 

And now, by the /. 32 H. 8. 37. An executor or adminiſtra- 
tor of any ſeiſed of rent- ſervice, charge, or ſeck, or of fee- farm 
in fee, tail, or for life, may have debt, or diſtrain for arrears due 
in the life of the teſtator, or inteſtate. 

And an huſband ſeiſed in right of his wife, may do ſo for ar- 
rears incurred in her life, before or aſter coverture. Sef. 3. 

So may tenant pur auter vie, his executors and adminiſtrators, 
for arrears incurred during the life of cefuy que vie. _ 4. 

And all rents in money, or in corn, cattle, pe Oc. are 
wichin the ſtatute. G. L. 162. 6. 

So a diſtreſs may be upon the land ſo long as it is in poſſeſſion 
of him that ought to pay, or any claiming by, from, or under 
him. R. 4 Co. 50. 

So by the /. 8 Aun. 14. A leſſor may diſtrain in fix calendar 
months after a leaſe for life, for years, or at will is determined: 
90 as the leſſor's title or intercſt, and the poſſeſſion of the tenant 
om whom the rent became due, be continuing. 

*And where, by the cuſtom of the country, the tenant may, 
ater the expiration of the term, and after having quitted the pre- 
miſſes, leave the away-going crop in the barns, &c. of the farm 
for a certain time, the landlord may, within that time, tho more 
than fix months have elapſed ſince the expiration of the term, diſ- 
train the goods fo left in arrear. Beavan v. Delahay et al. Bl. 
Rep. of Coſes in Eaft, Term, 1788. (a)* 

*80 if a trader, after committing an act of bankruptcy, take a 
houſe, and agree to pay half a year's rent in advance, where by 
the cuſtom of the country, half a year's rent becomes due on the 


(s) The circumſtances of this caſe only apply to a diſtreſs within the time limited 
by the cuſtom, but the principles on which it was decided, ſeem to warrant the opi- 
mon, that a diſtreſs within fix months after the expiration of ſuch cuſtomary time, 
would be good, 

day 
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day on which the tenant enters; the landlord, aſter aſſignment 
under the commiſſion, and before the year expires, may diſtrain 
the goods on the premiſſes for half a year's rent; or if he buy the 
tenant's goods at the ſale under the commiſſon, he may retain the 
amount of the half year's rent. 2 Term Rep. Goo.“ 


(A. 3.) In what Place. 


A man may diſtrain for a rent-ſervice in any part of the lang 
holden. 

50 for a rent charged, or reſerved upon a leaſe, upon any par 
of the land out of which the rent iſſues, 

And if a houſe be upon the land demifed or charged, a diſtreßz 
may be in the houſe, when the houſe is open. 

So a diſtreſs may be in a houſe thro? the doors or windows, 
1 Rel. 671. J. 7, 17. ; 

If the land hes in two counties, a diſtreſs may be for the whols 
rent in either county. 1 Rl. 671. J. Zo. 

50 if it be in the hands of many tenants, it may be for the 
whole in the land of any tenant. 1 Nel. 671. l. 35. 

[But if two parcels of land are let by the ſame leſſor to the ſame 
lefice by ſeparate demiſes, and rent due on both, there cannot be 
a joint diſtreſs for both. Rogers v. Birkmire, P. g G. 2. Str. 1046. 


B. R. H. 245.] 


By the ff. 
Ti C. 2. 19. 
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days — And 
the leſſor 
may break 
open an 
houſe to 
ſeize them 
in the day - 
time, —- 
And may 
d train 
ſtock or cate 
tle and crops 
growing on 
tie vremiſ. 
ſes. Vide 
this ſta- 
tute, ] 


So if cattle are driven to avoid the diſtreſs when the lord, &. 
is in view, they may be purſued freſhly, and taken in land out of 
his fee, or the land holden. 1 Rel. 671. J. 40. C. L. 161.4. 

So by the /. 8 Ann. 14. If a leſſee clandeſtinely carry of 
goods from the demiſed premiſſes to prevent a diſtreſs, the leſſor, 
or any impowered by him, may in five days after carrying off, 
take ſuch goods, Wherever found, for the rent-arrear, and fell or 
diſpoſe the fame, as if diſtrained on the premiſſes : Provided the 
leſſor may not ſeize as a diſtreſs goods fold bond fide, and for a v 
luable conſideration, before ſuch ſeizure made.“ 

So the king may diſtrain for a rent-ſervice in all the lands of 
his tenant held of him, or of others. 1 Nc. 670. J. 15. 
2 Inft. 131. 

And if the leſſee makes an under-leaſe after the arrears i! 
curred, the king may diſt rain in all the lands of the under-tenait 
for the arre: rs. R. 1 Rot. 670. I. 25. 1 Rol. 159. J. 45. 

So, by ft. 22 Cir. 2. G. a purchaſer of a fee- farm rent ſhal 
have the ſame remedy as the king might have, by diſtreſs, upon 
a'l the lands of the terre-tenant. 2 Yer, 714. 

Yet the king cannot diſtrain in lands of his tenant, which are 
not in his actual poſſeſſion and manured with his own cattle : 25, 
in lands of the tenant, demiſed for life, for years, or at Will 
2 Inſt. 132. 2 Ver. 7114. 

So, if a demiſe be of a manor, Cc. to which an advowſon he- 
longs, a diſtreſs for rent cannot be in the glebe of the adyowloy- 
1 Kol. 671. J. 22, 35. | 
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go a man may diſtrain for an amerciament in the ſheriff's turn, 
in any lands of the party within the county : for it is perſonal, 
1 Kal. 670. J. 30. ; 

And for an amerciament in a hundred, or leet, within the 
whole hundred, or leet. 1 Rol. 670. J. 35, 40. 

Yet a diſtreſs cannot be for an amerciament in a leet, c. upon 
hund in the king's poſſeſhon within the precinct of the leet : 
for during the king's poſſeſſion it is out of the juriſdiction. 
1 Rel. 670. J. 50. 

But by the „. of Marl. 52 H. 3. 15. nulli liceat ex gudcunque 
cauſd bi iet facere extra feodum ſuum, niſi domino regi & mi- 
niſtris ſuls, Se. . 

And this was but an affirmance of the common law. 2 Inſt. 131. 

Wherefore none can diſtrain out of the lands holden, or out of 
thoſe from which the rent iſſues. 1 Rel. 671. J. 10, 12. 

And tho? cattle eſcape out of the fee when they are in view, 
the lord cannot diſtrain them. 2 1. 131. Co. L. 161. a, 

Or, if they be driven out for any lawful cauſe, except for 
avoiding the diſtreſs. 1 R. 671. J. 45. Co. L. 161, 

So, if they be driven by the tenant before the view of the lord, 
tho? it be for avoiding the diſtreſs, Co. L. 161. a. 

So, if cattle damage feaſant are driven out of the land after 
view, they cannot be diſtrained. Co. L. 161. a, 

If a man diſtrains out of his fee, treſpaſs lies. 2 Inft. 1 31. 

Or, an action upon the ,. of Maris, 2 Lit. 131. 

So by the ft. Ma. 15. none can diſtain in vid regia, or 
communt firatd. 

Tho? it be within his fee. 

If a man diſtrains in the highway, an action lies upon the 
ſ. of Marlb, 2 Aist. 131. | 
But a man {hall not avoid the diſtreſs, in replevin : for, it is 
not void. 2 It. 131. 

But the king may diſtrain in the highway, 

do a diſtreſs for an amerciament may be in the highway, 
2 Ral. 670. J. 44. 

So, for toll-thorough, Cc. 

So, for a rent-charge, if it be parcel of the thing out of which 
the rent iſſues: for the ,. of Marlb. extends only to a diſtreſs for 
rents and ſervices. 2 1. 131. R. Cre. El. 710. 


(B) What Things map be diſtraſned. 
(B. 1.) For Rent · Service. 


GENER ALLY, all moveable goods, and chattels of the 
leſſee may be diltrained, for rent due, if they are found 
upon the land demiſed. | 


So moveable goods and chattels of the tenant, for ſervices due 
to his lord. 


And of the terrc»tenant, for a rent- charge. 


So 
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So catttle of a ſtranger which are put, or eſcape into the land 
out of which the rent iſſues, may be diſtrained for ſuch rent. 
11 H. 7. 4. 4. 15 H. 7.17.6. K. 2 Sand. 289. 1 Rol. 668, 
J. 5, ad 30. 671. O. Vide infra. 

Tho' they never were /evant and couchant upon the land. 
15 H. 7. 17, 3. R. 2 Sand. 289. Co. L. 47. b. 

Tho' the eſcape was for default of the fences of the ſame land. 
R. 2 Sand. 289. R. Pal. 43. 2 Rel. 124. 

And tho' the fences ought to be repaired by the leſſor himfelf, 
or his tenant. Sn. 2 Sand. 289. But Sanders doubted of it, 
Dub. per Huli, Mod. Ca. 198. | 

So, 1: cattle driven to London are depaſtured by the way, they 
may be diſtrained for the rent of the land where they are de. 
paſtured. R. 2 Vent. 50. 3 Lev. 261. 

Tho' put there with the aſſent of the leſſor. R. 2 Vent. 50, 
3 Lev. 261. | | 

Tio" it was a common inn at which the cattle were depaſtured. 
Lu. 2 Vent, o. And the party was relieved upon this in equity, 
2 Ver. 130. Pr. G. . ä 

But if cattle, going to market, are depaſtured by the way, in 
land belonging to a common inn, they cannot be diſtrained for 


the rent of the land. Net R. 3 Lev. 260. But ſaid, that they 


are not privileged tho” going to market. 2 Vent. 50. 

So, if A. tenant in common with B. and C. leaſes his third 
part, the cattle of B. or C. or any depaſturing by their licence, 
cannot be taken for rent by 4, R. 2 Vent. 228, 283. 

So, if cattle eſcape into the cloſe of B. and are freſhly purſued, 
they cannot be taken for rent of the cloſe. R. 1 Brownl, 170. 

So, it cattle which eſcape be diſtrained for a long arrear of 
rent, the owner ſhall be aided in equity. 2 Ver. 131. Pr, 
Ch. 8. — 


(B. 2.) For a Rent-Charge. 


But for a rent-charge, generally, the cattle or goods of a 
ſtranger cannot be diſtrained. Dub. 15 H. 7. 17. b. Cont, 
1 Rel. 669. I. 25. Qu. 1 Rol. 668. J. 13. R. acc. 1 Rel. 672. 
J. 12. | 

So, if one joint-tenant grants a rent=charge, the cattle of his 
companion cannot be diſtrained. 1 Rel. 669. J. 20. 

So, if a man makes a leaſe, and afterwards grants a rent- 
charge out of the land, the cattle of the leſſee are not diſtrainable: 
for he claims paramount the charge. 1 Rel. 669. J. 45. 

So, if a rent-charge be granted out of a manor, the cattle of 
the copyholders are not diſtrainable. R. 1 Rol. 669. J. 52. 

Or, if a rent- charge be claimed out of a manor, by preſcrip- 
tion. Dub. 1 Rol. 669. J. 50. 

Yet where a ſtranger claims under the grantor after the grant 
of a rent- charge, his cattle are liable to diſtreſs : as, the cattle of 
a leſſee, where the demiſe was after the grant. 5 

' 
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go, if a joint-tenant grants a rent, and afterwards leaſes to 
his companion for years, his cattle are diſtrainable. 1 Rol. 669. 
. 39, 40. 

— if part of the land charged comes to a tenant in com- 
mon of another part of the ſame land. K. Hab. 80. 1 Rol. 670, 


. 5 
(B. 3.) For an Amerciament, Sc. 


go the cattle, or goods, of a ſtranger cannot be diſtrained 
for an amerciament, &c. Cont, 1 Rel. 669. I. 7. Acc. T. 
N. B. 100. H. | | 3 

Vide ante, (A. 1, 3.) — Leet, (O. 10.) 


(B. 4.) For Damage-fea/ant. 
But all chattels treſpaſſing upon land may be diſtrained dumage- 


taſuut. 

The cattle of A. may be diſtrained damage-feaſant, tho" put 
there by a ſtranger, without his privity. R. 1 Kl. 665. D. 

So ferrets, greyhounds, c. which chaſe conies in a warren, 
may be diſtrained damage-feaſant. 1 Rel. 664. J. 40, 41. 

But a horſe upon which a man rides upon the corn of another, 
cannot be taken damage-feaſant, 1 Rel. 664. I. 45. Cont. per 
G. Juſtice. 1 Sid. 440. 

Nor a net, which a man carries in his hand upon my land. 
1 RI. 664. J. 43. 


(C) What not, 


UT for a rent ſervice, Cc. things fixed to the freehold can- d Aue, 
not be be diſtrained: as, the doors or windows of a houſe, (A+ 1, &c. 


G L. 47. be 14 H. 8. 25. 6. B. 1, &c.) 
Furnaces, cauldrons, Cc. faſtened to the houſe. Cs. L. 47. b. 
Nor corn growing upon the land. 1 Nel. 666. J. 47.* n oh 
Nor a millitone fixed to a mill, 14 H. 8. 25. 6. lowed by the 
Tho' it be removed to be picked for the uſe of the mill. 3 hs ” 
14 H. 8. 25 b. vd 


Otherwiſe, if wholly ſevered, and removed from the mill. 
14 H. 8. 25. 6. 

80 things of which no one has a valuable property, cannot be 
diſtrained: as, things fere nature, deer, conies, Cc. in a park 
or warren. G. L. 47. a. 

Nor poultry, fiſh, &c. 2 Infl. 133. 

Nor a dog. G. L. 47. a. 

Nor utenſils of trade, or things uſed in trade: for it is for the 
publick good, that trade be encouraged ; and therefore, the books 
of a ſcholar ſhall not be diſtrained. C. L. 47. a. 
ew the axe, or other inſtruments of a carpenter, S. G. 

47. a. 


Nor an anvil in a ſmith's ſhop. 14 H. 8. 25. 6. 
| Nor 
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Nor a millſtone in a mill. 14 H. 8. 25. 6. 

Tho' the anvil be removed out of the ſtock, or the millſtor- 
out of the mill, to be picked. R. 14 H. 8. 25. 6. 

So by the . 51 H. 3. de diſtrictione ſcaccarii, beaſts of the 
plough, or which improve the land, as theep, &c. ſhall not be 
diſtrained, if there be other ſufficient diſtreſs : which was an af. 
firmance of the common law. 2 Inf. 132. G. L. 47. a, 

Nor a ſaddle horſe. 2 Inf. 133. 1 Rol. 667. I. 35. 

Nor armour, jewels, apparel, &c. 2 Inft. 132. 

So an horſe in a ſmith's ſhop ſhall not be diſtrained for the 
rent of the ſhop. G. L. 47. a. 

Nor an horſe in an hoſtry. CG. L. 47. a. 

Nor cloth, or garments in a taylor's ſhop, Co. L. 45. «, 

Nor materials for cloth in a weaver's ſhop. Co. L. 47. a. R. 
Cro. El. 550, 596. 

Nor corn, or meal ſent to the mill, or market. G. L. 47. 4. 

Tho' the cloth, Cc. be many days at the ſhop. Per Brian, 
22 Ed. 4. 49.6. 1 Rol. 668. J. 35, 40. 

Nor any goods delivered to any perſon in the way of his trade. 
1 Sal. 250. | 

Or delivered to any one to be carried for hire: for he is a 
common carrier as to them. R. 1 Sal. 250. i 
Vet beaſts of the plough may be diſtrained, if there be no 
other diſtreſs, BEE. | 

And inſtruments of trade, if they are unneceſſary. 1 Sal. 249, 

So, a ſhip, ſails, or tackle, for a duty which ariſes from thc 
ſhip : as, for toll for goods laden upon the ſhip. R. 1 Sal. 249. 

So utenſils of trade, &c. can be taken for a diſtreſs in the na. 
ture of an execution: as, for à rate to the poor. Per Sond, 
Ob. on ft. 22 Car. 2. Ch, 1. page 39. 

*Sce this diſtinction between a diſtreſs for rent, Sc. and 1 
diſtreſs in the nature of an execution, very fully inveſtigated in. 
1 Bur. 579 & /eq.* 

So an horſe in a cart loaden with corn. R. 1 Sid. 42, 
440. 

[A race-horſe ſtanding in a ſtable, half a mile from the inn, 
may be diſtrained. Barnes 472. 

[A chariot ftanding at a livery- ſtable may be diſtrained. 
Francis v. Wyatt, T. 4 G. 3. 3 B. MH. 1498.] *1 El. Rep. 483." 

So goods thall be privileged from diſtreſs, when they are in 
uſe : as, an axe, &c, with which a man is cutting wocd. C. 
L. 47. a. | 

An horſe on which a man is riding. G. L. 47. a. 1 Sid. 44% 

So, if a man in a journey, by fickneſs, ſtays two or three 
weeks, his horſe ſhall be privileged. 1 R.. 668. J. 5. 

So, if an horſe goes with corn to a mill, and is at the houſe al 
the mill till the corn be ground. R. Cro. El. 550. 

Or, during that time he be put into the ſtable, Per 2 J. ar 
burton cont. Cro. El. 559. 

So, if an horſe goes with yarn, &c. to a weaver, Oc or fetcies 
yarn thence, and carries it to a private houſe to be weighed, and 
is hung there till the yarn be weighed. R. Cre. EI. 550, 59% 
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So, if goods delivered to a carrier be put into a waggon in 
a private barn, N. 1 Sal. 250, ü | 

Yet for a rent- charge, horſes in a cart loaden with corn upon 
the land, may be diſtrained. R. 1 Sid. 422, 440. 1 Vent. 36. 

Tho' a man be upon the cart. Q. 1 Sid. 440. 

$9 things fhal! not be diſtrained which cannot be known, to be 
repleried, or to be reſtored in the ſame plight : as money out of a 
bag. 1 Rol. 666. J. 5 1. | 

Meal or grain out of a bag. Vide 1 Rl. 667. J. 4, 6. 

Nor corn in ſhocks, or ſtraw; nor hay in a barn. x Rl. 666. 
. 53. 667. 1.16. K. 2 Mcd. 61. R. Jen. 197. 

[Sheaves of corn cannot be diltrained for arrears of an annuity, 
but ſheaves in a cart may; and ceredat. tricitt in garbis, ſhall be 
underſtood a cart loaded with ſheaves. 7crion v. Arnold, T. 4 G. 2. 
C. B. Fert. 361.] 

But now, by the f. 2 I. & AM. 5. any perſon, having rent- 
arrear on a demiſe, may ſeize ſheaves or ſhocks of corn, or corn 
in the ſtraw, or looſe, or hay in a barn, granary, or upon a 
kovel, ſtack, or or rick, otherwiſe, upon any part of the land charged 
with ſuch rent ; and lock up and detain the ſame in the place 
where found, Sc. ſo as fuch corn be not removed to the preju- 
dice of the owner, c. till replevied or fold, 

And before this ſtatute, waggons or carts with corn might be 
diſtrained for rent: for they might be faiely reſtored, Co. 


I. 47. 4. Jon. 197. 


So now, corn may be diſtrained, be it threſhed or not threſhed. 


R. Lut. 214. 
[Fide ft. 11 G. 2. 19. 


(D) How a Diſtreſs ſhall be treated. 


(D. 1.) It ſhall be impounded, 


EVER Y diſtreſs ought to be impounded in a lawful pound. 
C. L. 47. b. 

A lawful pound is either open or cloſe. Ce. L. 47. 6. 

An open pound is every place in which the putting the cattle 
does not make the owner a treſpaſſer, and where he may gire 
them to eat and drink without treſspaſs. Dec. & Stud, J. 2. 
c. 27. Vide 5 H. J. . 6. 

: Be it a common pound erected on the manor for this pur poſe. 

9. L. 47. b | 
: Or, he cloſe of the party, who makes the diitreſs. Cz, 

47. b.. 

Or, the cloſe or ſoil of a ſtranger with his leave. Semb. 5 H. 
7. Os Co. * 47. b, 

A pound cloſe is where the goods are put into an houſe 
or other place, where the “ cannot enter to them. C2. 


L, 47. 5. 


2 Furni- 


* 


4 
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Furniture, and goods, which will be damaged by the wezt,, 
or are in danger of being ſtolen, ought to be put into a pound 
cloſe ; otherwiſe the impounder ſhall anſwer for them, C 
Saw | 

If cattle be impounded in a pound cloſe, the impounder (1 
ſuſtain them without allowance for it. Co. L. 47. 6. 

But if they be put in an open pound, they thall be ſuſtained u 
the peril of the owner. Co. L. 47. 6. 

By the common law, a diſtreſs might be impounded where fle 
party pleaſed, 2 Inf?. 106. 

By the ft. of Marlb. 52 H. 3. 4. it ſhall not be impounded ou; 
of the county. 

And this extends to all goods, or cattle diſtrained. 2 Infl. 10: 

And if a diſtreſs for a rent-charge or damage-feaſant be car 
ried out of the county, the party ſhall make ranſom. 2 11}, 106, 

If a diſtreſs be for a rent-ſervice, he ſhall be amerccd. 
2 Inſt. 106. 

And the /?. of Mar ib. as to all taking of cattle is confirmed by 
the . IF. 1. 16. 

And by the F. 1 & 2 Ph. & M. 12. no diſtreſs of catil; 
ſhall he carried out of the hundred, &c. unleſs to a pound in 
the ſame county within three miles diſtance, on pain of 5/, an! 
treble damages. 

And no ſingle diſtreſs of goods or cattle ſhall be impounded 
in ſeveral places to inforce ſeveral replevies, on pain of 5 J. and 
treble damages. | 

And none ſhall take above 4 d. for impoundage of any one 
diſtreſs, on pain of 5 J. above the money ſo taken. 

But a lord of a manor, in a diſtreſs for his ſervices, may im. 

pound upon his manor, tho? it be in another county: for it is out 
of the miſchief, tho* it be within the words of „. of 21arlb, 4, 
22 Ed. 4. 11. 11. 2 Inf. 106. | 

So, if a diſtreſs be out of the county, treſpafs does not lie; 
but he ought to have an action on the ſtatute, R. per 3 J. 
3 Lev. 48. 

So goods diſtrained ought to be removed within a convenient 
time. Med. Ca. 215. 

If the diſtreſs be for rent, they ſhall be removed immediately, 
Semb, Mod, Ca. 215. 

If the party quits the poſſeſſion after the diſtreſs made, before 
removal, the retaking ſhall not be deemed a reſcue. Mid. Cu. 2:6, 

But by the f. 2 W. & M. 5. corn or hay diſtrained ſhall not be 
removed, c. from the place where ſeiſed, but kept there till u- 


[By the f. plevied, or ſold.“ 
1 I G. 2. 19. 
Diſtreſſes may be impounded, fecured, and ſold on the premiſſes. 


(D. 2.) If cattle or goods diſtrained be put into a lawful pound, and 
on x4 bee the owner, or a ſtranger takes them out of the pound, a p«" 
by whom it rao lies. F. N. B. 100. E. 
lies, And tho? a ſervant made the diſtreſs, the maſter ſh:!! have 


the parco fracto. F. N. B. 100. E. & 
4 39 
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80, if cattle are impounded in the ſoil of a ſtranger, wich his 
conſent, the diſtrainer, and not the owner of the ſoil, ſhall have 
the parco fracto. F. N. B. 100. E. 

A parco frafts lies, tho the diſtreſs and impounding were 


without cauſe, R. Bend, 30. 1 Sal. 2479, 1 Aud. 31. 


RI. 673+ J. 55. | 
But if the lord of a manor, or the owner of the ſoil, put out 


the cattle, a parco fracto does not lie; but an action on the caſe, 
Per Jon. Win. 31. 

$ if the diſtreſs was without cauſe, and the owner takes them 
from the pound where the door was unlockt, a parcs frafs does 
not lie. 1 Rol. 647. J. 5. Co. L. 47. b. 

The writ lies vi & armis. F. N. B. 100. F. 

But the writ need not ſhew to whom the property of the cattle 
or goods belongs. F. N. B. 100. F. 

Nor what kind of cattle they are. F. M B. loo. F. 

So a declaration in a parcs fracto need not ſhew a title to make 
the diſtreſs. 1 Sal. 247. 

To a parco fracto the defendant ſhall plead ne! guilty. 

If he ſays, that being lord of the foil he broke the lock to put 
in others of his own, it is ill: for it amounts to the general iſſue : 
for if the cattle did not eſcape, it is not a breach ol the pound, 
Vu. bo. 


So, if a diſtreſs be reſcued before the impounding, the party 
who made the diſtreſs may have a writ of ee L. 
B. 101. C. | 

If the diſtreſs was by a ſervant, the maſter ſhall have rec. 
F. N. B. 101. F. ' 

R:/c2us ſhall be, where a man reſcues, or ſets at large, goods 
lawiully diſtrained. Co. L. 160. ö. Vide Reſcous, (A.) 

If cattle diſtrained go into the houſe of the owner, and he 
upon demand refuſes delivery, it will be a reſcous. Co. L. 161. 4. 


By ff. 2 N. & M. 5. on a pound-breach or reſ:ous of goods 
atrained for rent, the perſon grieved, by ſpecial action on the 
calc, may recover treble damages, and coſts of ſuit againtt the 
ozender, or owner of the goods, if they be found to come to his 
ue or poſſeſſion, Lut. 213. Vide Pleader, (28. 29.)* 

So, by the common law, the maſter, for whom the diſtreſs 
was made, may have remedy by writ of reſccus. F. N. B. 101. F. 
Fe Reſcous, (C.) — 

the party may maintain an action on the caſe on the ,. 
. & M. tho' no notice of the diitreſs was given to the leſſee: 
for notice ſignifies nothing to a wrong-doer. X. Lit. 214. 
Fid: Pleader, (2 8. 29.) 


But goods cannot be reſcued before they are in the poſſeſſion 
0f bim who diſtrains : for if he is prevented from making the 
Ukreſs, an action on the caſe lies, not re{cous. F. V. B. 102. F. 
Vol. III. Oo : So, 
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Furniture, and goods, which will be damaged by the wenther 
or are in danger of being ſtolen, ought to be put into a pound 
cloſe; otherwiſe the impounder ſhall anſwer for them. ( 
I. J. 3. | ; 

If — be impounded in a pound cloſe, the impounder (1,1 
ſuſtain them without allowance for it. Co. L. 47. b. 

But if they be put in an open pound, they thall be ſuſtained x 
the peril of the owner. Co. L. 47. 6. 

By the common law, a diſtreſs might be impounded where te 
party pleaſed, 2 It. 106. 

By the ff. of Marib. 52 H. 3. 4. it ſhall not be impounded gy; 
of the county. | 

And this extends to all goods, or cattle diſtrained. 2 If, ko- 

And if a diſtreſs for a rent-charge or damage-feaſant be «:. 
ried out of the county, the party ſhall make ranſom. 2 11}, 106, 

If a diſtreſs be for a rent-ſervice, he ſhall be amerceg, 
2 Inſt. 106. | 

And the /?. of ab, as to all taking of cattle is confirmed by 
the y. I. 1. 16. 

And by the . 1 & 2 Ph. 8 M. 12. no diſtreſs of catil; 
ſhall he carried out of the hundred, &c. unleſs to a pound in 
the ſame county within three miles diſtance, on pain of 5/, and 
treble damages. | 

And no ſingle diſtreſs of goods or cattle ſhall be impounded 
in ſeveral places to inforce ſeveral replevies, on pain of 5 J. and 
treble damages. 

And none ſhall take above 4 d. for impoundage of any one 
diſtreſs, on pain of 5 J. above the money ſo taken. 

But a lord of a manor, in a diſtreſs for his ſervices, may im- 
pound upon his manor, tho? it be in another county: for it is out 
of the miſchief, tho* it be within the words of ,. of 21arlb, 4, 
22 Ed. 4. 11. 11. 2 Inf. 106. 

So, if a diſtreſs be out of the county, treſpafs does not lie; 
but he ought to have an action on the ſtatute. R. per 3 J. 
3 Lev. 48. 

So goods diſtrained ought to be removed within a convenient 
time. Mod. Ca. 215. 

If the diſtreſs be for rent, they ſhall be removed immediately, 
Semb, Mod. Ca. 215. 

If the party quits the poſſeſſion after the diſtreſs made, before 
removal, the retaking ſhall not be deemed a reſcue. Mad. Cu. 210, 

But by the f. 2 W. & MH. 5. corn or hay diſtrained ſhall not be 
removed, c. from the place where ſeiſed, but kept there till i 


*[By _ plevied, or ſold.* 
1 1 . 2. 1 * 
Diſtreſſes may be impounded, ſecured, and ſold on the premiſſes. 


(D. 2.) If cattle or goods diſtrained be put into a lawful pound, ani 
+4 eee. the owner, or a ſtranger takes them out of the pound, a p!"” 
by whom it Falte lies. F. N. B. 100. E. 
lies, And tho? a ſervant made the diſtreſs, the maſter ſh:!! have 


the parco fratto, F. N. B. 100. E. & 
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Go, if cattle are impounded in the ſoil of a ſtranger, wich his 
conſent, the diſtrainer, and not the owner of the ſoil, ſhall have 
the parco frafo. F. N. B. 100. E. : 

A parco fracts lies, tho' the diſtreſs and impounding were 
without cauſe. R. Bend. 30. 1 Sal. 247. 1 Aud. 31. 
1 Rel. 673. J. 55. | 

But if the lord of a manor, or the owner of the ſoil, put out 
the cattle, a parco fracto does not lie; but an action on the caſe. 
Per Jon. Win. 81. | 
So if the diſtreſs was without cauſe, and the owner takes them 
from the pound where the door was unlockt, a parcs frafs does 
not lie. 1 Rol. 647. J. 5. Co. L. 47. 6. 

The writ lies vi & armis. F. N. B. 100. F. 

But the writ need not ſhew to whom the property of the cattle 
or goods belongs. F. N. B. 100. F. 

Nor what kind of cattle they are. F. M B. 100. F. 

80 a declaration in a parcs fracto need not ſhew a title to make 
the diſtreſs. 1 Sal. 247. 

To a parco fracto the defendant ſhall plead net guilty. 

If he ſays, that being lord of the ſoil he broke the lock to put 
in others of his own, it is ill: for it amounts to the general iſſue ; 
for if the cattle did not eſcape, it is not a breach ol the pound. 
Vin. Bo. 


So, if a diſtreſs be reſcued before the impounding, the party 
wio made the diſtreſs may have a writ of reſcous, ©, N. 
B. 101. C. 

f the diſtreſs was by a ſervant, the maſter ſhall have rc. 
F. N. B. 101. F. . | 
R:/cous ſhall be, where a man reſcues, or ſets at large, goods 
awfully diſtrained. Co. L. 160. b. Vide R2ſcous, (A.) 

If cattle diſtrained go into the houſe of the owner, and he 
upon demand refuſes delivery, it will be a reſcous. Co. L. 161. 4. 


By /. 2 N. & M. F. on a pound-breach or reſcous of goods 
vltrained for rent, the perſon grieved, by ſpecial action on the 
alc, may recover treble damages, and coſts of ſuit againſt the 
ofender, or owner of the goods, if they be found to come to his 
ue or poſſeſſion, Lut. 213. Vide Pleader, (28. 29.)* 
So, by the common law, the maſter, for whom the diſtreſs 
was made, may have remedy by writ of reſcous. F. NM. B. 101. F. 
Vile Refcous, (C.) - 

the party may maintain an action on the caſe on the Be. 
. & M. tho! no notice of the diitreſs was given to the leſſcc: 
for notice ſignifies nothing to a wrong-doer. X. Lat. 214. 
Vide Pleader, (2 8. 29.) 


But goods cannot be reſcued before they are in the poſſeſſion 
0 him who diſtrains : for if he is prevented from making the 
Uſreſs, an action on the caſe lies, not c F. N. B. 102. F. 
Vol. III. Oo So, 
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(D. 3.) 


Reſcous. 
When it 
lies. 


(D. 4.) 
Remedy for 
a refe<oxs. 


® Fide the 
ff. 11 C. 2. 
19. 8. 10. 


(D. 5.) 


When rei 


tens oOes 
not lie. 
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So, if he who takes the diſtreſs, quits the poſſeſſion of the 
goods, the taking of them will not be a ry/cous, N. My 
Ca. 215. : | 

So a man may make reſeous, if his cattle, or goods be taker 
without cauſe ; or, if he be frequently diſtrained, ſo that he 
cannot manure his land, he ſhall have an afſi/e de fovent difireſs 


4 Co. 11.6, | 

As, if the lord diſtrains for rent when nothing is in arrexr, | 
4 G. 11. 5. G. IL. 160. b. 

So if he diſtrains for rent due by encroachment, the ten 
may tender ſo much as is due of right, and make reſcous if it be 
refuſed. 4 C. 11. 4. 6 

So, if the tenant tenders the rent before diſtreſs, which is re. 2 
fuſed, and the lord afterwards diſtrains, the tenant may make 4 
reſcous. C. L. 160. b. 2 Inft. 107. - 

So, if the lord diſtrains out of his fee, the tenant may make 1 
reſcous. C. I.. 161. 4. Pide ante, (A. 3.) "a 
Or in a highway, or place where by law he ought not to 
diſtrain. Co. L. 160. 5. Vide ante, (A. 3.) 

So, if the cattle of a ſtranger are taken, the owner may make 
reſcous, Co. L. 160. b. 

Or beaſts of the plough, c. which ought not to be diſtrained, | 
Co. L. 161. 3. Vide ante, (B. 1, &c.—(C.) | 

Or any thing not diſtrainable by common law, or ſtatute, C. inc 
L. 161. 4. b 

So a reſcovs may be made upon a diſtreſs for a rent-charge, ſel 
as well as for a rent-ſervice, if the diſtreſs is not lawful, G. . 
L. 160. ö. for 

Or, upon a diſtreſs for an amerciament, which does not appear 0 
to be lawful ; wit 

As, if it be upon a preſentment in a leet for diverting a high- 18 
way; for it cannot be diverted, tho” it may be ſtopped or 
obſtructed : but to divert is proper for a water-courſe. R. B 
I And, 234. rent 

piey 
(D. 6.) But a Diſtreſs ſhall not be uſed. . 
vI 0 

So a diſtreſs ought not to be abuſed ; for that makes him, whe rent, 
diſtrained, a treſpaſſer ab initio.» Vide Treſpaſs, (C. 2.) wich 

As, if he drives it to another county, and there ſells it, . Or pl 
I Ard. Gr. pra 

If a horſe three times leaps over the pound, for which he ties alter 
the horſe to a ſtake in the pound, and the horſe chokes lime. ora 
by the rope. 1 Rel. 673. J. 26. 157 

If a man works cattle diſtrained. 1 J. 7. 220. 05 tt 

If a man diſtrains an hide, and for preſervation, tans it. N. lt 
Cro. El. 783. 2 Rel. 562. J. 25. | * 

If he diſtrains a hogthead of beer, and taſtes the liquor. R. rut! 
Mod. Ca. 215, 6. (463, 

So if 2 man milks a cow ; tho? it be for the benefir of the co. An 
temo; 


R. 1 Rel. 673. J. 32. N. 110, 1 Lev. 220. ide 2 U. 145. 
Herb, CN. i 
j 
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if he cords a trunk for greater ſecurity, being informed that 
there are in it things of value. D. 1 Vent. 37. 

But uſing for the benefit of the owner ſhall be allowed : as, if 
he ſcours armour taken for a diſtreſs. Vide C. El. 78g. 7 

80, if cows, horſes, &c. are taken in J/ithernam, they may 4 
be milked or worked in a reaſonable manner: for they are de- 


rered to the party in lieu of his own cattle, R. 1 Les. 220. 1 
And when the cattle are reſtored, the labour ſhall be for their f 
det. Ow. 46. 1 
80, if ſeveral barrels of beer are diſtrained for rent, and the 1% 
litrainer takes the liquor of one; he ſhall be a treſpailer only 17 
for that barrel. Mod. Ca. 226.“ | * [By the 0 


9 10, 20. Diſtreſſes for rent ſhall not be deemed unlawful for any irregularity or unlawful act 
ofrerwards done by the party diftraining, nor the party deemed a treſ;ailer ab initio; but the par- 
ties grieved thereby may recover ſatisfation for the ſpecial damage aud no more, in an ation of 
r ſpaſt, or on the caſe, and the plaintiff recovering ſhall be paid his full coſts of ſuit, Put no te- 
rut ſhall recover in ſuch action, if tender of amei,ds hath been made by the party diftraining. ] 


— 
— — — — 


(D. 7.) Nor ſold, 


$9, by the common law, a diſtreſs for rent cannot be ſold. (D. 7.) 

Yet, by the common law, the king might ſell it. bY 8 

Put not the cattle of an under-leflee of his tenant after the rent ; 
incurred : though they might be diſtrained. 2 Rol. 159. J. 45. 

80 a diſtrefs for a fine, or amerciament, in a leet the lord may * 
El, or impound, at his pleaſure. 8 Cz, 41. 6, ; 

80, by cuſtom, he may ſel] upon a di//ringas pro certo Igtæ, or 5A 
{r 2n amerciament in a court-baron. R. 1 Sal. 379. : 

do where a ſtatute gives an execution for a penalty by diſtreſs, 1 
without more, the officer may fell. R. 2 Jon. 25. . | 


1 Sel. 379. #1 
But now, by the ff. 2 W. & 71. 5. if goods be diſtraĩned for (p. gy { ; 


tent due, on demiſe, or contract, and the owner does not re- When by | | 
plevy them in five days next after ſuch diitreſs taken, and notice *#vt*. 
tiereof with the cauſe of taking, left at the chief manſion, | 
toter moſt notorious place of the premiſſes charged with the | 
rent, then after ſuch diſtreſs, notice and five days, tue diſtrainer. 1 
vih the ſheriff, under-ſheriff, or conſtable of the hundred | 

N 


e e hrs > 


T. IG 


er place, may cauſe the goods to be appraiſed by two ſworn ap- 
palers, (whom the ſheriff, under-ſheriff, Cc. may ſwear) and 
erwards may ſell the ſame for the beſt price that can be gotten, | 
twrards ſatisfaction of the rent, and charges of ſuch diſtreſs, | 
gpraſement, and ſale, leaving the overplus, if any, in the hands | | 
& the ſheriff or conſtable for the owner's ule. | 
lf a diſtreſs be for rent, notice of it ought to be given. | 


gut in the notice, it is not neceſſary to mention, hen the 10 
tut became due for which the diſtreſs was made. Doug. 281, ' 
(268,}® b 4 1 

And all goods diſtrained, except corn and hay, ought to be i 
moved immediately. R. Mad. Ca. 215. 6 


Oo 2 But 
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But notice may be given to the tenant in perſon, ag we! 
as left at his houſe, &c. R. T. 7 W.3. B. R. inter Wilks 
and Rumball, 1 Sal. 247. (Pide 1 Ld. Ray. 54.) 

And it they are not the goods of the tenant himſelf, notice to 
the owner of the goods is ſufficient, R. 4 Mad. 394, 5 
in rover, or other action for the goods, by the owner. 
1 Sal. 247. | 

But it the tenant had brought a replevin for the goods, notice 
to the ewner had not been ſuſhcient, without notice alſo at the 
manſion of the tenant, or other notorious place upon the pte. 
mifies. 1 Sal. 247. (Vide 1 Ld. Ray. 54.) | 

So, if a diſtreſs be upon land within two hundreds, the con. 
ſtable of the hundred, where the diſtreſs was impounded, may 
ſwear the appraiſers. R. 4 Med. 395. 1 Sal. 247, {Pit 
1 Ld. Ray. 55.) 

Yet a diltreſs cannot be conveyed to a remote countz, 
1 Sal. 247. ; 

A ſale by the diſtrainer or his ſervant is ſufficient, tho' the ſhe. 
riff, &c. be not preſent at the ſale. R. T. 7 W. 3. B. R. int 
Walter and Rumball. Vide 4 Med. 390. 

And a ſale for a price at which they were appraiſed, ſhall be 
intended the beſt price, if the contrary does not appear, R. int 
Walter and Rumball. 4 Mad. 391. Vide 1 Ld. Ray. 55.) 

50 now by the /. 4 G. 2. 28. remedy ſhall be by diſtreſs and 
ſale, for rents-ſeck, of aſſiſe, and chief-rents, paid three yearsin 

twenty years before that ſeſſion of parliament, or afterwards 


ID _ created, as for rent reſerved on leaſe,* 
notice of the place where goods diſtrained are depoſited ſhall within one week be given to the 
leſſee or left at his laſt place of abode ; and if after a diſtreſs for rent, taken of corn, Cc. growing, 
Sc. the rent, and coſts of the diſtreſs be paid, or tendered, the diſtreſs ſhall ceaſe, and the corn, 
Sc. ſhall be delivered to the tenant. 

And by the ſame ſtat. diſtreſſes may be impounded, appraiſed, and ſold on the premiſſes. 


8 


* A diſtreſs cannot be ſupported on a rent ſeck, but on the 2. 
thority of this ſtatute, and therefore the avowry muſt ſtate, tlat 
the rent had been duly anſwered, or paid for the ſpace of thre 
years, within the ſpace of 20 years before the firſt day of the 
ſeſſion of parliament, when the ſtatute paſſcd. Didt. per Hills 
J. Doug. 628, (605.)* 

(D 9.) Yet by /. 2 K. & MM. 5. if diſtreſs and ſale ſhall be made 
When not. ſor rent, when no rent is due, the owner of the goods diſtrainel 
| may by treſpaſs, or action on the caſe againſt the diſtrainer, hi 
executor or adminiſtrator, recover the double value of the goos 
diſtrained and fold, with full coſts. Hide 4 Mad. 231. 

And the plaintiff need not alledge a demiſe in form. . 
4 Med. 2 32. 

And it is ſufficient to ſay, that the defendant took the goods 
nomine difirictioniss R. 4 Mad. 232. 


Vil 
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Replevin. 


When replevin lies upon a diſtreſs. Vide in Replevin, — 
Plader, (3 K. 1, &c.) 

ſide more of title Diflreſs, in By-Law, (D. 2.)—Pleader, 
(28. 19.—3 M. 25. — Kent, (D. 3, &C.)—Seiſin, (E.)— 
Sewers, (E. 6.) 
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Diſtribution of a Bankrupt's Eſtate. 
Vide Bankrupt, (D. 30, 31.) 


——_—_—__ wt 


Diſtribution of an Inteſtate's Eſtate. 
Vide Adminiſtrution, (H.)}—Ch-ancery, (3 D. 1, &c.) 


Oiftributive TUows. 
Vide Paroli, (A. 13.) 
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DIS TRIN GA8. 
Vide Euquęſt, (C. 6.)—Preceſs, (D. 7.) 1 
DISTURBANCE. f 


Vide Action upon the Caſe for a Difurbance,—Pleader, (3 I. 6.) — 
| Duare Impedit, (D.) 


DIVINE SERVICE. 
Vide Sacraments, (B.—E.) 


DB 12YV ORC 


File Atatement, (H. 43.)—Baron and Feme, (C. 1, &c,)—Dewrer, 
(A. 1, 2.)—Pleader, (2 . 12.) 


DO G 58. 
Vide Chaſe, (M.) 
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DON ATIV E. 


(A) The ©1iginal of it, &c. 


HE king founds a church, hoſpital, or chapel, and er. 
& © empts it from the juriſdiction of the ordinary; this {hall he 
a donative, C. L. 344. a. 

So if he founds it, tho” he does not exempt it by expreſs wordt. 
Ci. T. 344. a. | 

So if a ſubject, by the king's licence, founds a church, or cha. 
pel, to be exempt from the juriſdiction of the ordinary, it ſpal 
be a donative : and this was the original of all doratives, G. 
L. 344. a. 

Originally all abbies and priories were donative, 

So all the biſhoprics in Zng/and were donative by the delivery of 
a crozier and ring, till by a charter 5 Zune 17 Job. they were made 
eligible. C. L. 344. 

A prebend, chantry, and chapel may be donative, C: 
L. 344. 4. 

And at this day, a parochial church of the king's foundation, 
may be donative, and ſhall have the cure of ſouls. 2 Rl. 341, 
J. 20. 

So if it be of the ſoundation of a ſubject. Semb. C. L. 344.0, 
2 Rel. 341. J. 30. 2 Ov. 63. 

But generally, a donative has not chram animarum, where it 
has not preſentation and inſtitution. Per T wifd. and Reeling, 
1 oed. 11. 

A donative is exempted from the juriſdiction of the ordinary, 
Co. L. 344. 4. | 

Ard therefore, the incumbent need only have the donation 
from the patron, without admiſſion or inſtitution by the ordinary, 
Go. J. 344. a. Dav. 46. be 2 Cro, 63. 

An Ha lepſe does not incur for want of a donaticn, it 


it be not ſpecialiy provided in the foundation. G. IL. 344. % 


2 Cro. 517. 

*But by /. 1G. 1. ft. 2. c. 10. ,. 6. Such donatives 28 by 
that |:tute receive the beneſit of queen Anne's bounty, fail be 
ſubject to lapſ:, Cc. in the ſame manner as preſentatives, / 7 
provided that tho' the Japte be incurred, yet if the perſon entitice 
ſhall nominate before advantage taken of the lapſe, his nominath 
on ſhall be good. Vid. 1 T Rep. 396.“ 

The ordinary cannot viſit; but the patron may. Co. L. 344. 4. 
Dav. 46. 6. 

If the king be patron, he viſits by his chancellor. Co. L. 344. % 
Vide Viſtr, (A. 2.) 

If a ſubject, he viſits by commiſſioners. C. L. 344. 0. 
2 Rol. 341. J. 30. Vide Vifitor, (A. 4.) 

So the patron ſolely may deprive for hereſy, or other olſen: 
R. Tel. 61, 2. 

'The 


DO NATIVE. 


The patron ſolely ſhall inquire of the reparation, and orna- 
ments. 1 Mod. 90. 

If the biſhop intermeddles with that which belongs to the pa- 
tron, a prohibition {hall go. 1 Mod, 90. 

Yet the incumbent ought to be infra ſacros ordines; for his 
function is ſpiritual, Co. I.. 344. d. if the donative has a cure, 
2 Rel. 341. J. 35. K. Tel. 61. 

[The incumbent of a donative mult be 23, in deacons orders, 
ſubſcribe, read, Sc. as for any otler benefice ; but it is not ne- 
ceſſary for him to prove the performance of them. Pauli v. Mile 
burn, M. 13 G. 3. 3 Will. 38 5. 

And if he be diſturbed, the patron ſhall have a guare impedit 
prafentore ad ecclefam, and ſhall count upon the ſpecial matter 
Co. L. 344. a. Vide Pleader, (3 J. 6.) | 

So he may be cited to take a licence from the biſhop to preach z 
and a prohibition does not go. R. 1 Mad. 90. 2 Keb. 876. 

[He need not have a licence to preach, Powwe!l v. Milburn, 
M. 13 G. 3. 3 Will. 35 5. J 

In the caſe of a donative, the party is in full poſſeſon imme- 
diately on his nomination without the Liſhop's licence, and he 
may maintain an action tor :aoney had and received againſt any 
perſon who takes the profits. Di#. per 4ſbhurft F. 1 Term 
Rep. 403.* 

Or for marrying there without licence. R. per 3 FJ. 1 Sid. 432. 
1 Mod. 22. 

So if he preſents to a donative by ſimony, it will be within the 
ft. 31 Ef, 6. R. Ov. Car. 331. 

But if it be doubted, whether it be donative or preſentative, 
and any ſues for induction, a prohibition does not go: for till in- 
duction the incumbent has no remedy to try the right; and if it 
be a donative, the induction is null. R. C. El. 653. 

So if a patron preſents his clerk to a donative, to the ordinary, 
who admits and inſtitutes him; it ſhall never be donative aiter- 
wards, but always preſentative. C. L. 344. 4. 2 Rel. 342. J. 45. 
2 Cro. 63. 

But a preſentation to a donative by a ſtranger, and admiſſion 
and iuſtitution upon it, do not make the church pretcatative, Co. 
I. 344. a. 2 No. 342. J. 50. 

Or to a donative created by the king's letters patent. Per 2 7. 
Sal. 541. 

If an incumbent of a donative reſigns his churc!: to the patron, 
the property is diveited out of him, without other ceremony. BR. 
2 Civ. 63. V. 61. Mo. 765. 

And if there be two patrons, if he reſigns to one of them, if 
the other aſſents. R. 2 Cro. 63. 

So if he reſigns to one of the patrons and a ſtranger. X. 
Tel. 61. 

A reſignation in the words of the donation, as of his church, 
Mounts to a reſignation of the whole. X. 2 Cre. 63. Tel. 61. 

But if the patron reſuſes to make a donation when the church 
is parochial, the ordinary may compel him to make it : for he 1s 
not exempt, tho' the church is. Por 4 7. JI. 61. 

O 0 4 [It 
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DO W E R. 
[If 4. ſeiſed of advowſon of donative, the church become, 
void, H. dies (the church ſtill void) having firſt made his will ang 


B. executor, it deſcends to the heir at law : was it preſentative 
the executor would have title, Keppington v. Tamworth Schal, p. 


3 G. 3. 2 Wilſ. 150.) 
DOUBLE DECLARATION. 
Vide Pleader, (C. 33.) 
DOUBLE PLEA, 
Vide Pleader, (E. 2.) 
DOUBLE REPLICATION. 
Vide Pleader, (F. 16.) 


DO W E R. 


(A) Dower by the Common Law. 


(A. 1.) What Wife ſhall be endowed, 


OWER is by the common law, by cuſtom, ad firm 
eccleſiz, ex aſfſenſu patris, or de la pluis beale, 

Dower by the common law is, when a woman takes an huf. 
band ſeiſed in fee, in general tail, or as heir to a ſpecial tail, after 
the death of her huſband, (if ſhe be then ꝙ years old,) ſhe ſhall be 
endowed of a third part of all lands and tenements of which her 
hulband was ſeiſed during the coverture, to hold in ſeveralty for 
her life. Lit. S. 36. 

Every wife regularly ſhall be endowed. 

Tho!” ſhe was a nef before marriage, Co. L. 31. a. 

Tho! the was divorced @ menſa & thoro. Co. L. 33. b. or di- 
vorceable @ vinculo, if the huſband died before the divorce, G. 
L. 33. 8. | 

I the wife was attainted for felony, c. if ſhe was after- 
wards pardoned before the death of her huſband. G. L. 33. 4. 
V.de P, (F. * 


Though her huſband was an ideot, or nan compos, or outlawed, 


Co. L. 31. a. 
Attainted for felony, treſpaſs, præmunire, hereſy, &c. C. 


L. 31. a. | 
'Lho' the huſt and was a villein to a common perſon, if the hub 


band died before the entry of his lord. Co. L. 31. a. 9 


DO W E R. 


go where the huſband was attainted for treaſon, after the at- 
winder reverſed by error. A. 639, 


(A. 2.) What not. 


But if the wife of a ſubject be an alien, ſhe ſhall not be endow- 
el. Co. L. 31. 6. Vide Alien, (C. 1.) 

Nor the wife of an alien. C. L. 31. a. 

Nor the wife of the king's villein. G. L. 31. 4. 

80 if an alien, after alienation by her huſband, be made a de- 
nizen, ſhe ſhall not be endowed, Co. L. 33. a. 


So if the marriage be divorced @ vinculo, the woman ſhall not 


de endowed. Co. L. 33. b. 1 Rol. 68 1. R. 47 Ed. 3. pl. 78. 

Nor if a wife elopes from her huſband, and be not reconciled. 
Vide pot, (F. 2.) 

So the woman ſhall not be endowed, if it be not a lawful mar- 
nage: for it ſhall be tried by the biſhop. 1 Lev. 53. 

So if the huſband be attainted for high treaſon, his wife ſhall 
not be endowed. Co. I. 31. a. for the ff. 1 Ed. 6. 12. which 
allows dower to the wife of a perſon attainted of treaſon, is re- 
pealed as to this by the ff. 5 & Ed. 6. 11. Co. L. 37. a. 41. 4. 
Vide poſt, (F. 1.) Vide Forfeiture, (B. 2.) 

Tho' the treaſon was committed after the title to dower com- 
menced. O. L. 31. a I Leo. 3. 

80 a Jew, who is not converted to chriſtianity with her huſ- 
band, ſhall loſe her dower. Co. L. 32. a. 

So the wife ſhall not have dower, if the huſband be attainted 
for treaſon, tho* afterwards pardoned. 1 Lev. 3. 

So if a huſband takes a wife, living his former wife; the ſe- 
cond marriage is null, and the wife ſhall not be endowed. Perl. 
8. zog. 

So if a wife takes a ſecond huſband in the life of the former, 
ſhe ſhall not be endowed. Perk. S. 305. 

So if a woman be contracted to a huſband, who dies before 
the marriage is compleated. Perk. 8, 306, 


(A. 3.) At what Age, 


A wife ſhall be endowed if ſhe be of the age of nine years at the 
lea of her huſband ; tho” ſhe cannot aſſent to the marriage be- 
fore the age of twelve years. Co. L. 33. 4. 

— _ the huſband was under the age of nine years. C. 

33. 4. 40. a. 

Though the huſband aliens tlie land before che wife attains her 
ige of nine years. G. L. 33. a. 

Though the wife was above the age of 100 years; ſo that 
4 poffibility ſhe could not have iſſue. CO. L. 40. 4. 1 Rol. 675. 
* Il, 

But a wife ſhall not have dower by the common law, if ſhe be 
under the age of nine years at the death of her huſband. Co. 
L. 33.4 Vide 1 Rai. 675. I. 15. 

Yet 
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Yet a wife may have dower ex afſenſ# patris, or ad oftlium ec 
before ſuch age. G. L. 37. a. ; Foo 


(A. 4.) Of what Seiſin. 


A wife mall be endowed where the huſband had a ſeif ; in 
law, as well as where he had an actual ſeiſin. C. L. 31, 4. 

And therefore, ii after a delcent of land, the huſband dies be. 
fore entry, his wife ſhall be endowed. C2. L. 31. a. 

So a wiſe ſhall be endowed, though the ſciſin did not continue 
till the death of the huſband: As if a man ſeiſed in fee takes 1 
wife, and then ſells, or aliens his lands to another and his hcir;, 


G. I. 32. a. 


So a wife ſhall be endowed, tho? the eflate of her huſband be 
evicted by an elder title, er ceſſer of the eviction: As if the 
grandfather enſeoſfs the father, and afterwards the wife of the 
grandlather recovers dower from him, and dies; the wife of the 
father _ be afterwards endowed of the ſame land. C:, 
J. 31. 3. 

80 if land deſcends to the father, who dies, 5 his wife is en- 
dowed if the wife of the grandfather recovers her dower againit 
her, and afterwards dies, the wife of the father ſhall have the land 
aſter her death. G. IL. 31. 6. 

50 the wife ſhall be endowed, where the eſtate of the huſband 
is evicted by covin: As if a man recovers againſt him by his red- 
dition, without right. 2 Liſt. 349. 

So by the /½. V. 2. 4. If there be a recovery by default, and 
he cannot ſhew that the recoveror had a richt. 2 1. 249. 

So a wife ſhall be endowed where the huſband had tlic eſtate, 
tho” it was upon truſt to give to another: As if a feoilment be to 
A. upon condition that he enfeoff B.; the wife of A. ſhall be 
endowed. 1 K.. 678. I. 36. 

If a bargain and fale be to A. in fee, in conſideration that le 

re-demiſe to the bargainor, upon a condition to be void; th it 
be in the nature of a mortgage, yet the wife of A. ſhall be en- 
dowed : For it ought to be a bargain ta two if he would avoid thc 
dower of the wife; and therefore equity will not give relief, C.. 


# fied to Chancery. Cre. Gar. 191. 


(A. 5.) Of what, not. 


But a wife ſhall not be endowed, where her en . eile 
only for an inſtant, or as an inſtrument: As if cefuy q uſe alter 
the fl. 1 R. 3. and before the „. 27 H. 8. 10. bal made 2 
feoftment, his wife would not be endowed. Co. L. 31: b. 

So if a feoſtment be now to B. and his heirs, to the ule of (- 
and his heirs : the wife of the feoffce ſhall not be endowed. 

Nor the wile of the conuſee of a fine who renders the eſtate to 
the conuſor. Co, L. 31. b 2 Co. 77. a. © , 
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If a copyhold eſcheats to the lord of a manor, who afterwards 
grants it by copy; his wife thall not be endowed of it. R. 
4 Co. 24. d. : 

If a mortgagor pays the money at the day, the wife of the 
mortgagee ſhall not be endowed. Cro. Car. 191. 

Or if he redeems by conſent after the day. ©, 1 Rel. 679. 0. 

80 if tenant for life makes a feoffment; though he has a fee, 
who gives a fee, his wife ſhall not be endowed : for the fame in- 
(ant that he had a fee, it was out of him. 2 C. 615. 1 Rl. 676. 
1 4% 

85 if a joint-tenant makes a feoFment ; tho? the eſtate was ſe- 
vered for an inftant. 2 Crs. 615. 

80 if tenant in ſpecial tail makes a feoffment, with a letter of 
attorney, Sc. and then takes a wife, and afterwards livery is 
made. R. 2 Cro. 615. 1 Rel. 676. J. 50. | 

So a wife ſhall not be endowed, where the ſeiſin of her huſ- 
band is wholly defeated : As if land deſcends to A. who enters, 
and then his mother recovers dower from him, and afterwards 
dies; the wife of A. ſhall not be endowed; for the ſciſin of A. 
was entirely deſcated. Co. L. 31. a. 

If a feoffor enters upon a fecotfee for a condition broken; the 
wiſe of the feoftce ſhall not be endowed : fox his ſeiſin is 
defeated by the re-entry of the feoflor. Perk. S. 311, 312. 
3 Rl. 474 O. 

If land taken in exchange, or allotted upon partition, be after- 
wards recovered in value, upon eviction of the land given in ex- 
change, fc. the wife ſhall not be endowed of the land recovered. 
Perk. S. 309, 310. 

So if the ſeiſin of the huſband be evicted by a recovery upon 
title, his wife ſhall not be endowed. 2 . 349. 

So if tenant in ſpecial tail makes a diſcontinuance, and takes 
back an eſtate in fee, and afterwards takes another wiſe, aud dies, 
and the iſſuc iu tail enters; the ſecond wife ſhiall not be end ved: 
for the ſeiſin of the fee is deieated by the remitter. Co. L. 31. J. 


Dy. 41. a. 

5 an * 

Nor where the eſtate of the huſband is determined: As if a 
feoſtment, or covenant to ſtand ſeiſed, Sc. be to the uſe of 7! 1 


his heirs till C. marries; B. dies, his heir takes a wife, and eg, 
and then C. marries; the wife ſhall not be endowed. . 
1 Rd. 676. F. 

So a wife ſhall not be endowed, where her huſband had not 
ſeifin in fact, or in law, during the coverture. (Cs. J., 3 1. 4. 

So if a bargain and ſale be upon condition, and the condition 
be broken, and the bargainor dies before entry; his wiie ſhall not 
be endowed : For tho! the ute reveits without entry, yet by the 
fe. 27 H. 8. the uſe is incorporated with the land, and without 
entry he is not ſeiſed of the land, and tire his wife ſhall not 
de endowed. 6 Co. 34. a. 

So a wife ſhall not be endowecl of land given in exchange, and 
alſo of land taken in exchange: but ſhe has her election to have 
the one or the other. Ce. L. 31. 5, 
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(A. 6.) Of what Eſtate. 


A woman ſhall be endowed, where her huſband was ſeiſed in 

fee, in tail general, or as heir in ſpecial tail. Lit. S. 36, 

And generally, in every caſe, where the iſſue which the huſ. 
band may have by his wife by poſſibility may inherit, as heir to the 
huſband to ſuch eſtate in the tenements as the huſband has, his 
wife ſhall be endowed. Lit. S. 53. | 

And therefore, where land is given to A. and the heirs of his 
body upon B. his wife begotten 3 tho' A. be donee in ſpecial tail, 
B. ſhall be endowed : for her iſſue may inherit the ſame eſtate az 
heir to the huſband. Lil. S. 53. 

So if an eſtate be limited to A. for life, remainder immediately 
to him in fee, or in tail, without any meſne remainder ; his wife 
ſhall be endowed ; for he has both eſtates in him. 1 Rel. 677. 
J. 10, 25. Perk. S. 338. 

[If A. ſenior & ux. and A. junior & ux. covenant to levy a fine 
to the uſe of the conuſees, which is done; and the conuſees by 
leaſe and releaſe convey to the uſe of A. ſenior for life, and to his 
wife if the ſurvive, then to A. junior, (his ſon and heir- apparent) 
remainder to his firſt and other ſons in tail-male, remainder to his 
daughters in tail, remainder to A. /enior in fee, with power to A, 
junior to ſettle on any other wife; A. ſenior & ux. die without 


other iſſue, in the life-time of A. junior; his wife dies; he mar- 


ries again, and dies without iſſue; his wife is entitled to dower in 
theſe lands. Haoler v. Hooker, H. 7 G. 2. B. R. H. 13.) 

So if there be a meſne remainder for years; but ceſſet executiy 
during the term. Perk. S. 336. R. 1 Sal. 254. Lut. 729. 

So if there be a meſne remainder for life, who ſurrenders his 
eſtate to the tenant for life. 1 Rol. 677. J. 18. 

Tho” the ſurrender be upon condition: for the eſtate is gone 
till the condition is broken. 1 Rel. 677. l. 20. 

So if an eſtate be to A. for life, remainder to B. for years, re- 
mainder to A. in tail or in fee ; the wife of A. ſhall be endowed, 
R. 1 Sal. 254. Lut. 733. | 

So if an eſtate be limited to A. for years, remainder to B. in 
tail, or in fee; the wife of B. ſhall have dower of the reverſion or 
remainder. Lut. 733. 

So if a man makes a leaſe for years, rendring rent, and takes a 
wife, ſhe ſhall be endowed of the reverſion and a third part of the | 


rent. Go, L. 32. K. 1 Rd. 678. l. 15. 


Yet if no rent be feſerved upon the leaſe for years, execution 
ſhall ſtay during the term. R. 1 Kl. 678. J. 20. 

So if a term be to 4. remainder to B. in tail, c. though the 
term be upon truſt to attend the inheritance, the wife of B. ſhall 
not have dower till the expiration of the term. R. Cu. Parl. 71. 

And if B. ſells, and the term is aſſigned to defend the pur- 
chaſer; chancery will not decree the truſt of the term to the wite 
for a third part. R. Ca. Parl. 6g. * 


FON E 


But a term upon truſt to attend the inheritance ſhall be decreed 
in equity to tenant in dower, againſt the heir at law. R. Ca. 

rl. O. 
= if the huſband has a defeazable eſtate in fee, tail, Sc. his 
wife ſhall be endowed till his eſtate be defeated. 1 Rol. 677. 
J. 27, 40. Vide ante, (A. 5.) 

As if huſband and wife leſſees for life make a ſurrender to the 
leſſor, which is avoidable by the wife leſſee; yet the wife of the 
leſſor ſhall be endowed till the ſurrender be defeated, 1 R.“. 667. 


135, 45. 
do the wife of a diſſeiſor, till the diſſeiln be avoided. 


1 Kl. 677. J. 47. 

So if huſband and wife, and A. be tenants in common, and 
the huſband dies before partition; the wife ſhall be endowed of 
his part againſt his heir. R. 3 Lev, 84. 


(A. 7.) Of what, not. > 

But if there are joint-tenants in fee, and one dies; his 
wife ſhall not be endowed: for the c{tate ſurvives. G. 
I. 31. b. 

85 if the huſband be ſeiſed in ſpecial tail; the ſecond wife ſhall 
not be endowed : for the iſſue of the ſecond wife cannot by poſ- 
{bility inherit the ſame eſtate as heir to the huſband, Liz. F. 53. 

Tho' the iſſue of the wife by poſſibility may inherit to him: 
As if tenant in tail general makes a feoffment, and takes hack an 
eſtate to him, and his wife, and the heirs of their bodies, the 
wife dies, and the huſband takes another wife, and dies; the ſe- 
cond wife ſhall not be endowed : for during his life he was ſciſed 
in ſpecial tail, tho” the iſſue by the ſecond wife by polhbility might 
inherit. Co. L. 31. 6. 

50 if the huſband has only an eſtate for life, his wife ſhall not 
de endowed. 

Though the eſtate be to him and his heirs for the life of B. 
1 Rel. 676. J. 43. D. cant. 1 Sand. 261. Vide Eſtates. 

Tho' the inheritance be alſo to the tenant for life, if it be not 
executed in him: As if it be to A. for life, remainder to B. for 
life, or in tail, remainder in fee, or in tail to A.; the wife of A. 
ſhall not be endowed. R. 1 Rl. 677. I. 15. Peri. S. 333, 335. 
I Sel, 254. | 

So if an eſtate be granted to A. and B. and to the heirs of B. 
who dies; his wife ſhall not be endowed; for the fee was not 
entirely executed during the lite of 4, Perk. S. 334. 

So if the remainder-man for liic, or in tail, grants his eſtate 
to tenant for life: for it was gi a reverſion in him in remain- 
der, 1 Rl. 677. J. 5. 

So if there be a remainder for the life of tenant for life upon 
truſt to preſerve contingent uſes. R. 3 Lev. 437. 

So if the huſband has only a term for years, his wife ſhell nat 
be encowed by law or equity. Ca. Farl. 72. 
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So if A. be ſeiſed in truſt for B. in fee, &. the wife of 2 
ſhall not be endowed in law or equity. Ca. Parl. 71, n 

If land is conveyed to truſtee and his heirs, to the uſe of him 
and his heirs, to {tand ſeiſed to the uſe of the heirs of A. and 4 
deviſes this truit- e{tate to B. who dies, B.'s wife is not dowable 
of it. Attorney-general v. Scat, M. 9 G. 2. G. T. T. 1 38. 


(A. 8.) Of what Lands and Tenements. 
A wife ſhall be endowed of the third part of all ſuch lands 


and tements of which her hulband was ſeiſed during the cover. 
cure. 

And therefore, a wife ſhall be endowed of a rent: ſervice, 
charge, or ſeck. Co. L. 32. a. 

Of common certain, appendant, or appurtenant, Cy, 
L. 32. a. 

And it ſhall be intended common appendant, if it does not ap- 
pear to the contrary. R. Jon. 315. 

Of tithes. Vide Co. L. 32. a. 

90 a wife ſhall be endowed of the chief manſion, or meſſuage 
of her huſband. Co. L. 21. 6. 

Tho? it be a caſtle : For Mag. Charta, 7. ſhall be underſtood 
only of a caſtle for deſence of the realm. G. L. 31. 6. 

Tho! it be the capital ſeat, where her huſband was a baron of 
the realm: for caput bareniæ is underſtood of the principal ſeat of 
feudal baronies given by the king to be held for the defence of the 
realm. R. 1 Scl. 253. 3 Lev, 401, 5 Mod. 65, Shin. 592. 

Dow does not lie of a tenement. Kent v. Kerry, P. 11 C. 
Str. 625. 

Ilt lies of a meſſuage or workſhop. Bern v. Bern, M. 8 G. 2. 
. . H. 72.) 

So ſhe ſhall be endowed of intire tenements, though it 
cannot be by metes and bounds: As of a mill; and ſhe ſhall 
have the third toll-dith, or the whole mill every third month. C. 
L. 32. a. 

80 of a villein; and ſhall have his labour every third day, 
week, or month. G. L. 32. a. 

Of the profits of a fair, or office. Co. L. 32. a. 

Of ſtallage, a dovecote, a piſcary; and ſhall have the third 
fiſh, or tertium jaftum retis.* Coe L. 32. a. 

Of an advowſon; and ſhall have the third turn. Go. 
L. 32. as 


(A. 9.) Of what, not. 


But the queen fhall not be endowed of the crown of England. 
1 Rol. 676. l. 3. | 
So a wife ihall not be endowed of common in groſs uncertain. 
Fon. 315. 
So by the common law, a wife ſhall not be endowed of chat- 
tels, tho” by the civil law ſhe may. 1 Rel. 675. J. 40. 
2 | 
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(A. 10.) When title to Dower commences. 


To a title to have dower three things are neceiſary: marriage, 
{ifin, and the death of the huſband, Co. L. 31. 4. 32. à4. 


(A. 11.) Aſſignment of Dower; Quarentine, 


By the . Mag. Charta, 9 H. 3. 7. Vidua maneat in capitals 
m.ſſuagio mariti ſui per 40 dies, infra ques dos ei afſignetur : and 
this term of 40 days is called her quarentine. Co. L. 32. b. 34. b. 
2 Inf. 16. 

But by the ſame fatute, ſi domus illa fit cafirum, domus competens 
provideatur in qud poteſt morari doncc dos ei afhignetur ; & habeat ra- 
tanabile efloverium ſuum interim. 

And therefore, the wife ſhall have quarentine only for 40 days, 
G. L. 32. b. 

Tho before the conqueſt ſhe would liave had it for a year. G. 
I. 32. 5. 
| The quarentine ſhall be allowed in the principal mefuage of 
the huſband, of which the is dowable. 2 it. 17. 

Tho? it be called a caſtle; if it be not maintained for war, but 
for habitation. Co. L. 32. b. 34. 6. 2 I. 17. 

Though it be the principal manſion of a baron, or peer of the 
realm. R. 3 Lev. 401. 5 Mod. 65. 1 Sel. 253. 

And the wife during her quarentine ſhall have ſuſtenance de bo- 
ms viri, 2 Infl. 17. 

And if ſhe be ouſted of her quarentine, the wife ſhall have 2 
writ to the ſheriff, which gives a commiſſion to him to make pro- 
ceſs againſt the defendant returnable in 2 or 3 days, and put her 
into poſſeſſion. Co. L. 34. be 2 Inf. 17. 

But the 40 days after the death of the huſband, allowed for 
quarentine, are incluſive of the day of his death, and there are but 
39 days after. 2 I. 17. 

So the wife ſhall loſe her quarentine, if ſhe marries another. 
2 Infl. 17. Co. L. 32. b. 34. 6. 

So a wife cannot kill the oxen of the huſband for her ſuſte- 
nance. Vide 2 Inſt. 17. 

50 the wife ſhall not have her quarentine in a houſe which is a 
_ maintained for defence of the realm. Cs. L. 32. L. 34. 6. 
2 . 17. 

Nor in that which is caput baroniz, which uſually was 2 caſtle. 


2 Inſt, 17, 


(B) Dower by Cuſtom. 


BY cuſtom, a woman may be endowed of a moiety, the whole, 
or but a fourth part of the lands, of which her huſb:nd was 
ſeiſed. Lit. S. 37. Ca. L. 32. l. 21 Ed. J. 53, 4. Lide C- 

Haid, (K. 2.) . 
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So by cuſtom, a woman may be endowed of the profits of a 
of tin, Se. Dal. 2. 


(C) Dower Ad Oſtium Eccleſiæ. 


8⁰ a man of full age might endow his wife ad gium eceleſie, vil 
monaſterit, after affiance of the whole or part of his land; and 

there openly declare the quantity and certainty of the land which 
ſhe ſhall have. Lit. S. 39. 

And in ſuch caſe the wife ſhall enter after the dead 
- her huſband, without the aſſignment of any one, Li, 

39. | 
And ſuch endowment ſhall be good without deed : for he can. 
not make a deed to his wife. Co. L. 34. a. 

Vide Co. L. 34. b. 35. a. 36. 4. Sc. Lit. S. 41, 42, Cc. 


Dower Ex Aſſenſu Patris. 


For dawer ex aſſenſu patris, Vide Lit. S. 40, 41, 42, Cc. G. 
4. 35 2. 35. 5. 36. as 36. b, 37. a, Sc. 


(D) Dower de la pluis Beale. 


D OWE R de la pluis beale is, when the huſband dies having 

lands, part in chivalry and part in ſocage, his heir within the 
age of 14 years, by which the lord enters as guardian in chivalry 
into the lands held of him, and the wife into the other land as 
guardian in ſocage, and afterwards ſhe brings dower againlt the 
guardian in chivalry ; he may plead this matter, and pray, that 
ſhe may be endowed of the molt fair of the lands in ſocage; and 
judgment ſhall be accordingly. Lit. S. 48, 49. 

So tho” the lands in ſocage be not ſufficient for her whole dow- 
er, ſhe ſhall have it in them for ſo much, and the reſidue only 
out of the land held in chivalry. Semb. Co, L. 39. a. 

After ſuch judgment to recover de la pluis beale, Sc. the wilt 
may, in the preſence of her neighbours, endow herſelf by 
metes and bounds of the faireſt of the lands in ſocage. Lit. 
S. 49. 
| And ſhe ſhall hold for her life. Co. L. 39. b. 

But the heir, before entry of the guardian in chivalry, cannet 
pray that the wife ſhall be endowed de la pluis beale : for it 158 
privilege allowed only for ſaving the eſtate of the guardian in chi- 
valry. Lit. S. 50. Jide Co. L. 39. b. 

So ſuch endowment cannot be without tlie judgment of 2 
court. Lit. S. 50. | 


DOW EX. 


(E) Jointure. 


(F. 1.) When it ſhall be a Bar to Dower, 


Y common law, a jointure made to a wife after or before 

marriage, was not a bar to her dower: for a title to a free- 
hold ſhall not be barred by a collateral ſatisfaction. Co. J.. 36. b. 
R. 4 G. 1. 

Bur now, by the ff. 27 H. 8. 10. where an eſtate hath been or 
ſhall be made in lands, tenements, or hereditaments, to a man and 
his wife and the heirs of the huſband, or to them and the heirs of 
their two bodies, or of one of them, or to them for their lives, 
or for the life of the wife, or to others to like uſes, ſor the join- 
ture of the wife; ſuch jointreſs ſhall not have dower in any other 
lands which were her huſband's. 

So in every caſe, where an eſtate is limited to the wife for her 
life, or for a greater eſtate, ſolely or jointly with her huſband, 
which ſhall take effect in poſſeſſion or profit immediately upon 
the death of the huſband, it ſhall be a good jointure, Co. 
L. 36. b. 

Tho' it be limited to the wife ſolely for her life, or to the huſ- 
band for life, and afterwards to the wife in remainder (after the 
death of her huſband) for life: for the caſes mentioned in the ſta» 
tute are only for example. R. 4 Co. 2. a. Dy. 228. 

Or to huſband and wife and the heirs malcs of their bodies. 
4G. 2. be K. Dy. 96. 

Or to the wife and her heirs in fee-ſimple. R. 4 C. 3.b. R. 
fer 3 J. 2. cont. Dy. 248. a. 

So tho? it be limited to the wife with a condition annexed : for 
if the condition was unreaſonable, it need not be accepted; and 
if it be accepted, it is the wife's fault if ſhe breaks it. R. 4 C. 2. bo 
Sem), 1 Leo. 311. 

Tho' it be a condition in law; as if the limitation be durante 
viduitate : for this is an eſtate for her life, if ſhe pleaſes. 
4 O. 2. b. 

{A conveyance muſt be to the wife herſelf, and not to truſtees, 
in order to make the proviſion a jointure in point of law. Her- 
wy v. Hervey, M. 1739. 1 Atkyns 561 } 

So tho! the eſtate be limited to the uſe of the wife: which is 
executed by the ſtatute. Mo. 28. 

Or the huſband, or his father, makes a feoffment upon condi- 
tion to enſeoff the wife. Mo. 28. 

So a deviſe to a wife for life, in tail, &c. if it be expreſſed for 
her jointure, or in ſatisfaction of her dower, ſhall be a bar of 
dower. R. 4 G. 4. a. Co. I.. 36. 6. 

90 an eſtate limited to a wife (otherwiſe than by will) may be 
werred to be for her jointure, if it has the requiſites of a jointure z 
to it be not ſo expreſſed. R. 4 CG. 3. Vide Ow. 33. 
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So a deviſe, which has words tantamount, though it is not ex. 
prefle« for a jointure, ſhall be a bar, Lut. 737. 

So if a jointure be before marriage, ſhe cannot waiye it, and 
claim dower. X. 4 Co. 3. a. 


(E. 2.) When not. 


But by the /. 27 H. 8. 10. If a woman ſhall have a jointure 
made her after marriage, unleſs by act of parliament; ſhe may 
refuſe lier jointure, and demand her dower at common law. 

'Tho' before marriage an eſtate was limited to her in part of her 
jointure, and after marriage another for her whole jointure, R. 
4 Co. 3. a. ; 

What ſhall be a waiver, Vide in Baron and Feme, (S. 4, &c.) 

4 [Jointure is not a bar to dower, when the original agreement 
5 is not in writing, or if the huſband is an infant. Bern v. Buy, 
AH. 8 G. 2. B. R. H. 52] 
/ | By the /. 27 H. 8. 10. If any woman be lawfully evicted of 
| her jointure, or any part of it by entry, action, or by diſcontinu- 
I ance of her huſband without fraud, ſhe ſhall be endowed of 28 
much of her huſband's lands of which ſhe was dowable, as ſue 
was evicted ot. 

$0 if evicted for part in the life of the huſband, ſhe ſhall be 
endowed for ſo much, tho' the accepts the reſidue of the jointure, 
R. Mo. 717. | 

90 if part was entailed, and the iſſue entred, and was in ward 
to the king. K. Ao. 721, 2. 

But the hall be endowed only for life, tho' ſhe be evicted of an 
eſtate-tail, or in ice. 4 Co. 3. b. 

Nor {hall ſhe be endowed, if ſhe joins with her huſband in a 
fine of her jointure, G. L. 36. b. 

So it ſhall not be a jointure to bar dower, if the eſtate limited 
to the wife does not take effeCt to her in poſſeſſion, or profit, im- 
w«.liatcly upon the death of the huſband : As if it be limited to 
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the huſband for life, afterwards to B. for life, afterwards to the | 
wife for life; tho' B. dies in the life of the huſband. Co. L. 36. 0. | 
R. 4 Co. 2. 6. 

Or to B. ſor liſe in poſſeſſion, and afterwards to wife for ſiſe. : 
4 Co. 2. b. 

So if it be to the wiſe for the life of another, or for two e 
three lives, it is not a jointure. G. L. 36. b. 4 Co. 3. 4. 

Or for a hundred, or a thouſand years. Co. L. 36. b. 

So if it be limited to A. and his heirs, in truſt for the wiſe tor 
her life; it is not a jointure. - G. L. 36. b. 

Or by bargain and ſale upon truſt to make a jointure. 
A. 28, 9. | 

50 if it be limited in ſatisfaction of part of her dower, it ſhall 
not be a jointure. Co. I.. 36. ö. 4 Co, 3. a. 1 

o if an Eſtate to huſband and wife and their heirs upon condi- ˖ 
tion, be averred for a jointure; the ſettlement, without other i 


circumitances, is not a proot of it. R. 1 L. 311. 
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80 a deviſe cannot be averred for a jointure, if the words of 
the will do not import it. R. 4 G. 4. a. R. Lut. 7 37. 
When an alienation of a jointure ſhall be a forfeiture, or not, 


Vile in Forfeitures Vide Diſcontinuance, (A. 5, 6.) 
(E. 3.) When the Wife ſhall be put to her Election.“ 


When a jointure is made after marriage, the wife ſhall be put 
to her election, whether to take the jointure or her dower, for 
ſhe cannot have both. Vid. ſupra, (E. 2.)* 

»So if the huſband make a deviſe in favour of the wiſe, 
and expreſs it to be in ſatisfaction of her dower. Vid. Am- 
her 368, 682, 730.“ 

So if he has diſpoſed of his property in ſuch a manner, that 
the deviſe is inconſiſtent with the dower : As where he gave her 
an annuity out of his freehold eſtates, and ſubject to that an- 
ruity deviſed all his freehold eſtates to other perſons. Am- 
bler 468.“ 

So where he gave an annuity to his wife, and ſubject to that 
annuity gave his /ands to truſtees upon other truſts. Id. 682,% 

go though it appear that the dower is of more value than the 
annuity. 1d, 730.9 


(F) How a Wife ſhall loſe her Dower, 


(F. 1.) By Attainder. 


BY common law, the wife ſhall loſe her dower, if her huſband 
was attainted of high, or petit treaſon. G. L. 37. a. 41. 4. 
Vid ante, (A. 2.) 

50 if he was attainted of a felony, above petit larceny. G. 
L. CIO As Als 0. 

And that, as well dower ad gſlium eccleſee, ex afſenſu patris, or 
by cuſtom, az dower at common law. Cz. L. 37. as 41. 4. 

And dower againſt the feoffee of her huſband before the trea- 
ſon or felony committed, as well as againſt the king, or lord by 
eſcheat. Co. L. 41. 4. KR. per all the Judges, Dy. 140. 6. X. 
I L. 3. Sav. 54. 

But a wife ſhall not be barred of her jointure, if her huſband 
be attainted of treaſon or felony. Cz. L. 37. 4. | 

8o by the ff, 1 Ed. 6. 12. and 5 Ed. 6. 11, the wife ſhall 
hare dower, tho her huſband be attainted for murder, or other 
felony, C. L. 37. 4. 41. 4. ide arte, (A. 2:) 


F. 2.) By Elopement. 
By Y. W. 2. 13 Ed. 1. 34. If a wife willingly leave her huſ- 


band, and go away and continue with her adulterer, the {hall be 
barred for ever of action to demand her dower, if the be cunvict 
thereupon, except that her huſband willingly, and without cocr- 
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cion of the church, reconcile her, and ſuffer her to dwell wit 


A WRIT of right of dowver lies, when a wife has dower of 


holds in dower, by default: for by the /. W. 2. 4. the ſhall 


according to the uſage. Reg. 3. b. F. N. B. 8. H. 


fene. F. N. B. 7. Ek. Pide Droit, (B. 6.) 


. 


him. (Vide Co. L. 32, a. b. 2 Jiſt. 435. 1 Rol. 680. H.) 


(6) Remedy ko Dower. 
(G. 1.) Right of Dower. 


part in the ſame vill: for then ſhe cannot have dower und; 
nihil habet againſt the ſame tenant. Reg. 3. a. J. N. B. 8. C. 
But it does not lie, where a wife loſes the land, which ſhe 


have a quod ei deforceat ; and before, ſhe had no remedy but by 
writ of diſceit, if ſhe was not ſummoned. F. N. B. 8. D. 

Or if the loſes in an aſſize, or other action; for ſhe has no re. 
medy but by attaint. F. N. B. 8. D. 

Nor in any caſe where ſhe ever had poſſeſſion of her dower by 
aſſignment, or otherwiſe. ? F. N. B. 8. D. E. 

A writ of right of dower lies of a third part, or of a moiety, 


And jhall be directed to the heir, if he has a court, or his 
guardian. Reg. 3. a. F. N. B. J. E. 8. C. K. 

And if by reaſon of his poverty, he has not a court: to the lord 
of the fee. Reg. 3. a. 

Since the ft. quia emptores terrarum, if the huſband aliens the 
whole in fee, it ſhall be directed to the feoftee, F. N. 
. Jo F. | | 

If he aliens the whole in tail, or for life, it may be ſued 
in C. B. ſuggeſting, gud deminus remiſit curiam : for he in rever- 
ſion has but a ſeigniory in groſs, and cannot hold a court, F. 
N. B. 8. A. B. a 

And where the lord cannot hold a court, C. B. will proceed 
upon ſuch writ quia dominus remifit curiani, tho' the aſſent of the 
lord cannot be proved. F. N. B. 8. B. 

Yet if the lord has a court, and a writ be in C. B. quia deni- 
ns, &c, a prohibition lies to the juſtices of C. B. 2? J. N. 
B. 8. B. Fide Droit, (C. 2.) 

And if the huſband has not aliened the whole, the writ ſhall 
be directed to the heir, or his guardian, F. N. B. 7. 
F. 8. A. | 

If the heir will not do right, the demandant may remove the 
plaint out of his court by 7/7 to the county, and out of the county 
by pone to C. B. without any cauſe in the writ. F. N. B. 7. 4. 
Vide Droit, (B. 5.) ; 

So the tenant, with cauſe, may remove it out of the court of 
the heir or lord to C. B. by recerduri, or out of the county dy 


The proceſs in the court of the heir is a precept in nature ofa 
ſummons, grand cape, and pelit cape, F. N. B. 8. F. as 
T 
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: After the plea removed into C. B. the proceſs ſhall be grand 


6 and petit Cape. . N. B. 8. F. 


(G. 2.) Dower unde nibil habet. 


Dower unde nihil habet is a writ of right in its nature; and lies 
in all caſes, where a woman has a right to dewer, except where 
ſhe has part from the ſame tenant in the ſame vill, where ſhe now 
demands it. Vide V. N. B. 8. C. 147. E. 148. A. Se. 


Pleading fn Dower. 
Vide Pleader, (2 T. 1, &c.) 


Admeaſurement of Dower. 


For admeaſurement of dower, Vide the . N. 2. 7. C. 
I. 39. 4. 2 Iuſt. 367, Sc. F. M. B. 148. F. &c. 


Concerning dower in equity, Vide Chancery, (3 E. 1, 2.) 
de alſo Copyhold, (K. 2.)—Wefte, (F. 2.) 
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O2awer of a Bill of Exchange. 
Vide Merchant, (F. 4, 12.) 


CWUſne-DOtawer. 
Fide Londen, (K. 5.) 


D RK @ 1 © 


(A) Right to Land. 


IGHT is to the poſſeſſion, or to the property of lands, 
OT to both. (. 3 266. as 
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(B) Urit of Right. Right Patent. 
(B. 1.) When it lies. 


A WRIT of right is either properly fo called, or ſuch in is 
nature. C. L. 158. b, Vide Aon, (D. 2.) 

A writ of right is the higheſt of all real actions, and the lat 
remedy for the recovery of lands and tenements. G. L. 158, 4, 
F. N. B. 1. A. 

A writ of right, properly ſo called, is either patent, « | 
cloſe. 

When it is directed to the lord of whom the lands are holden, 
it is patent, to do right in his court. F. N. B. 1. F. 

But it ſhall be cloſe, 1, When it is for lands in capite by precize 
in capite. Vide poſt, (C. 1.) 

2. When brought in C. B. for lands holden of another lord, 
quia dominus remifit curiam. Vide poſt, (C. 2.) 

But when in London for lands there, it ſhall be patent. F. N, 
B. 6. B. Vide poſt, (D.) 

3. When in antient demeſne for lands which are antient denuſre 
it ſhall be cloſe. Vide Antient Demeſne, (G. 1, &c.) 

A writ of right patent lies for lands and tenements only by te. 
nant in fee, againſt him who is tenant of the freehold. F. N. 
B. 1. B. E. 

As if tenant in fee dies ſeiſed, and a ſtranger abates; the heir 
may have right patent, or mord ancgſtor. F. N. B. 1. C. D. 

Or if a man ſeiſed in fee loſes by default in a precipe quid red- 
dat; he may afterwards have right patent. J. N. B. 1. D. 

So if he loſes by verdict in a pracipe quod reddat. J. N. 
. . 

Or if the demandant be barred in any other real action, he nay 
afterwards have a writ of right. F. N. B. 5. N. 

So if the demandant be barred by the ſtatute of limitations in 
all inferior actions. 

So if he loſes by default in a writ of right before the “ joined, 
he may have a writ of right de novo. F. N. B. 5. N. 

Right patent lies of all lands and tenements ; as of a houte, 
meadow, piſcary, rent, Sc. F. N. B. 1. L. 2. C. 6. d. 

Of a paſſage acroſs a water, and paſture for ſo many cattle cer- 
tain. F. M B. 1. J. 

And of ſo many acres fampnor & brues is well, without ſaying 
ſo many acres of each. 1 Leo. 169. 


(B. 2.) When not. 


But it does not lie for tenant for life. #, N. B. 1. B. 

Or for tenant in tail, or franhmarriage, F. N. B. 1. B. 

Or by a parſon, vicar, prebendary, S. F. X. B. 5. C. 

So it ought not to be brought of an advowſon, or common, &. 
F. N. B. 1. B. Nor 


2 


DN 011 WM 


Nor of an oſſice; for an aſſiſe does not lie of it by the com- 
mon law, but a quod permittat, R. 1 Leo, 169. 2 Leo. 36. 

Nor de pomario : for it is not named in the regiſter, and it is 
included in the word, gardinum. 1 Leo. 169. | 

So it does not lie againſt him who has not a freehold at leaſt : 
As againſt tenant for years. F. N. B. 1. E. 

Or _ tenant by ſtatute-merchant, ſtaple, or cit. V. 
N. B. 1. A. 

So if the demandant or tenant be barred by judgment aſter the 
miſe joined in a writ of right, it ſhall be final; and he ſhall never 
have another writ of right. F. NM. B. 5. M. 

Though the judgment be upon a nonſuit, or default. F. N. 


B. 5. NM. 
(B. 3.) How ſued. 


A writ of right patent ſhall he always directed to the lord 
of the manor of whom the lands are holden, or his bailiſf; and 
ſhall command him ud rectum teneat for ſuch land, Sc. F. . 


Z. 1. F. 
And it is in the nature of a commiſſion to him, to do right in 


his court. F. N. B. 1. F. 

If land be holden of another perſon than the king, the writ 
ſhall be directed to the lord himſelf if he be in the kingdom; 
otherwiſe to his bailiff. F. N. B. 1. G. H. Mo. 1. 

If it be holden of the king, as of an honour, manor, or in 
burgage; it ſhall be directed to his bailif, F. N. B. I. 4, 
11. 1. 

If it be holden of a biſhop, abbot, c. after election and be- 
fore conſecration, it ſhall be directed to his bailiſl. , N. B. 1. 


. . 


So if land were in the king's hands in the time of the vacation, 
by reaſon of ward, &c. or in the hands of the patentce of the 
ward, Sc. it thould be directed to the bailiiF of the manor. 1. 
N. B. 2. A. E. 

So if the lord has no court for the poorneſs of his manor, it 
ſhall be directed to the lord paramount. . N. B. 2. A. 

80 if the lord refuſes to hold his court, there ſhall be a writ to 
lim to do it; and upon that an a/ias, Pluie, and attachment. 


F. N. B. 3. E. 


A writ of right patent expreſſes by what ſervices the land is 
holden. F. N. B. 1. J. 


50 it ought to mention the ſeveral particulars in the order pre- 1 


ſeribed by the regiſter. F. N. B. 2. C. 
A writ may be ſued againſt divers perſons together, tho they 


hold ſeverally. F. N. B. 2. D. 
The writ ſhall be brought by the demandant to the ſte v ard of 


the court, who makes an entry, and returns it to him. 
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(B. 5) 
By telt. 


(B. 6.) 


By »ecor- 
aari, 


DR OI T. 


And the original writ of right patent remains always with ths 
demandant, and not with the ſteward of the court, or the ſheriff 
F. N. B. 4. D. 


(B. 5.) Ho-, removed. 


The plaintiff may remove right patent by 7t into the county. 
court, if it be delayed in the lord's court. F. N. B. 3. V. 

So the plaintiff may remove right patent out of the county. 
court into C. B. by recordari, or pone. V. N. B. 4. J. B. Bu 
Semb. that it ſhall be by fone only. #. N. B. 4. C. 

And this without cauſe expreſſed in the writ, F. N. J. 4. B. 

But the plaintiff cannot remove right patent out of the lord's 
court by recordari, per ſullum into C. B. without having a tolt tg 
remove it hr{t into the county- court. F. N. B. 4. a. 


So the tenant cannot remove right patent by t imo the county. 
court. F. N. B. 4. 4. 


So the tenant may remove right patent, for cauſe, directly ou: 
of the lord's court into C. B. by recorduri. V. N. B. 4. A. C. 

As if the bailiff of tlie court favours the demandant. F. N. 
B. 4. A. B. 

So if the tenant pleads a foreign plea, or baitardy, J. N. 
B. 4. B. | 

Or joins the wiſe upon the grand aſſiſe. F. N. B. 4. B. 

[Recondari delivered after interlocutory, and before final judg- 
ment, ſtops proccegdings in that court; and the officer mult ubey 
the writ, tho his fees are not paid. Bevan v. Prothiſk, P. 1 6. 3. 
2 BJ. M. 1151.) 

And if the lord or ſheriff will proceed after ſuch plea, the te- 
nant may have a prohibition; and upon that an 4/4, pluries, aud 
attachment. F. N. B. 4. Z. 

So the tenant may remove right patent out of che county-court, 
by pene for cauic. J. N. B. 4. D. 


(C) Right Cloſe. 
(C. 1.) Pracipe in Cipite. 


8 O if land be holden of the king in capite the writ of right {all 
be cloſe, and returned into C. B. F. N. B. 5. G. 

And this is of as high a nature, and lies oniy by tenant in fee, 
in the ſame caſes as right patent. F. N. B. 5. G. 

But if a precipe in capite be ſued in C. B. when the land is not 
holden of the king, the lord may have a writ out of chuncery to 
ſurceaſe the ſuit, if it appears that the tenure is of another perſon 
than the king. J. N. B. 3. D. 

Or a writ to the juſtices of C. B. to ſurceaſe. F. N. 
B. 5. B. ä 

3 Tet 


vet the tenant himſelf cannot plead, that the tenure is 
not of the king; but only ſhall take it by proteſtation. F. N. 


ö 


J. 5. Le 
15 to right cloſe in antient demenſe, Vide Antient Demeſne 
(G. I, &c.) 


(C. 2.) Qi Dominus remifit Curiam. 


80 by licence of the lord, a man may ſue a writ of right in (o. 2.) 
C. B. and then the writ ſhall be cloſe, and directed to the ſhe- When it 
af, F. N. B. 2. F. —_ 

And ſuch licence may be given before, or after the writ pur- 
chaſed. F. N. B. 2 F. 

And the letter of licence ſhall be ccrtified into chancery, F. 

N. B. 3. A. 

50 3 may ſue a writ of right returnable in C. B. with this 
cauſe after the tee, quia dominus renijſit curiam, tho” no licence 
be given : for it is not traverſeable : And this is the proper origi- ö 
nal in a wric of right in C. B. F. N. B. 2 F. 3. B. 

So if this clauſe be omitted, where licence is afterwards given, 
it is ſuſhcient, F. N. B. 2. F. 

So if this clauſe is inſerted, it is well, tho' the lord never re- 
mi:ted his court. T. N. B. 3. B. 

Though the land was holden of him in groſs, and the lord had. 
not a court: for then there is the more reaſon that the writ thould 
be ſued in C. B. F. N. B. 3 C. 

But this cannot be where the land lies in Durham. Semb. | 
I Bul. 160. 


| 
| 
| 
N 
| 
| 
| 
| 
| 
0 


— — — — — 


After the original ſued in right quia daminus remiſit curiam, the a 3.) 
tenant ought to be ſummoned. Vide Both of real Aims 92. — 

If the ſuit was commenced in the lord's court, it ought to be ed upon. | 
removed by tolt, Sc. 1 Semb, Bul. 159, 160. | 

If the tenant be ſummoned, the ſheriff returns his writ, g | 

At the fourth day after the day of the return, the tenant may 
be eſſoined. Vide Booth of Real Action: 92. 

And thereupon the demandant ought to adjourn the effoin for | 
1; days; otherwiſe he ſhall be nonſuited. Tbid, | | 

If the tenant does not appear at the return of the ſummons, nor | 
be eſſoined, a grand cape itiucs againſt him. Mid. | 
If he does not appear at the return of the grand cape, judgment | 
final ſhall be againſt him. Vid. 

So if he does not appear at the day given by the eſſoin, tho' there 
be no grand cape. Thill. | 

If the tenant appears at the day of th: ſummons, or at the day 
given by the eſſoin, he may have a writ of view. Vide Booth of 
Real Actions 92, 3. 

And at the return of the writ of view, he may have another eſ- 
foin, V.de Booth of Real Afims 93. 

And at the day of return of tac view, or the day by the eſſoin, 
he may imparle. Jbid. | 1 | 
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The count, 
Sc: 


( 5.) 


The plea in 


right guia 
dominius re 


miſi cu iam 


miſe upon 
the mere 
right. 


(C. 6.) 
Judgment, 


DR OI T. 


If land be holden of the king in capite, in a writ of riglit gy; 
deminus remifit curiam, &c. aſter appearance, the demandant ey 
to count. 

The count may alicdge les in the demandant, or his anceſts; 
F. N. B. 5 M. (Vide F. N. B. 5 D. | 

*And a ſeiſin in the anceſtor means only a ſcifin in the perten 
from whom there is a deſcent, So where the demandant claimed 
as heir to the dene under a will, who had never been ſeife; of 
the eſplces, it was adjudged that he could not recover. Del, x, 
Ki, . Bl. Rep. of Cafes in C. B. Eaſt. 1788. p. 1. (%% 

If the writ be upon his own ſciſin, it ought to be within +4 
years. 1 Hul. 162. f 

If upo ihe ſciſin of his anceſtor, within 60 years is ſufficient. 
1 Pul. 162. 

After the count, the tenant may demand a view. Vide Bunt 
F Real Actions ga. | 

And after the view, he may imparle. bid, 


If the tenant pleads to the count, he ſhall plead to be tried by 
battle, by the grand aſſiſe, or by a common jury. Vide Buth 
Neal AFions 95. 

it he joins the me upon the mere right, he may defend in bat. 
tle, per corpus liberi hominis ſui, Vide Baitle, (A. 2.) 

> "Mp put himſelf on the grand aſſiſe. Vide Bail, 
(A. 3. | 

It the ii be put upon the grand aſſiſe, it ſhall be joined with- 
out reply by the demandant. ide Booth of Real Aions 96. 

But the demandant may afterwards imparle befote proceſs for 
the grand aſſiſe. Bid. 

And it the tcnant docs not appear at the day given by the in. 
parlance, judgment ſhall be againit him, as upon a departure in 
deſpite of the court. Jide pat, (C. 6.) Jide Bocth of Real {+ 
tions 96. 

After the recognitors ſworn, (the manner of which Vid. i 
Battle, ) (A. 3.) the tenant ſhall give his evidence ſirſt: for tif 
allirmative is upon him. 3 Leo. 162. 


If the demandant after the miſe joined upon the mere ripht, 
makes default, judgment final ſhall be againſt him, vis. guid k. 
neus teneat terram illam fibi & heredibus in pace verſus petentem & 
heredes FI in perpelumm. G. JL. 295. be ; 

So if the demaudant conſeſſes the action, or be nonſuited, C, 
L. 295. b. | 

So if the verdict of the grand aſſiſe be againſt him. C. 
L. 295. 6. é 

Tho the verdict be given upon a collateral point, and not up0 
the right. Co. L. 295. 6. | 

Judgment in a writ of right was final and peremptory to al 
ſtrangers (as well as parties and privies) within the realm, and 


(a) Rence it follows that if the deviſce under a will or his repreſcatatives let the 


time, limited for an ejectment elapſe, they can have no remedy. 
0% 


DR 01 T. 


out of priſon, diſcovert, and of ſound memory, and full age, if 
they did not enter, or ſue an action and make claim within a year 
and a day. Pl. Com. 357. 4. Co. L. 254. b. 262. 

And this in all cafes where judgment final is given, tho“ by 
default, Fe. Pl. Com. 357. b. 

But if a default be after an imparlance to ant ther term, judg- 
ment final ſhall not be given before a petit cape awarded. X. 


i Bul. 168. 
(D) Rfght Patent fn London. 


O a writ of right patent lies in London by tenant in fee, of 

lands or tenements in Londen. F. N. B. 6. 6. 

And it ſhall be directed to the mayor and ſheriffs of Lond. 
F. N. B. 6. C. | 

And it lies in the ſame caſes, and the proceedings upon it ſhall 
be in the ſame manner as upon other writs of right patent; with- 
out making proteſtation to ſue as in an action at common Jaw, 
as it ſhall be upon a writ of right cloſe, F. N. B. 6. B. 


C. 7. d. 
(E) COrit in Nature of a TUrit of Right. 
(E. 1.) The ſeveral Species of it. 


WRIT in the niture of a writ of right lies by a lord 
againſt his tenant or another, for recovery of his ſervices ; 
or by the tenant againſt his lord, where ſervices arc encroached ; 
- by a particular tenant for recovery of his right, Had Action, 

2. 

If -l tenant diſclaims the tenure the lord ſhall have a writ of 
right upon the diſclaimer for the land. Fide paſt, (F.) 

If he refuſes his rent or ſervices, the lord ſhall have a writ de 
enſuetudinibus & ſervitiiss Vide p:ft, (G.) 

If he ceaſes for two years, and has not a diftreſs, by /. 
V. 2. 21. the lord ſhall have a cefſavit, Vide Ciſavit. 

If a villein flies out of his manor, he ſhall have à native babe in 
4%. Vide Villenage, (C. 1, 2.) 

If any, bound by tenure or preſcription, refuſes to grind at lus 
mill, he ſhall have a feta ad molendinum. Vide pa, (H.) 

And if upon the death of his tenant, a ſtranger ſeizes the body 
or Lind of the heir, the lord ſhall have a writ of right of ward. 
Vide Guardian, (H. 1.) 

If his tenant dies without heir, he ſhall have a writ of eſchcat, 
Vide Eſcheat, (B. 1, 2.) 

If the lord encroaches ſervices, the tenant ſhall have a ne in- 
jule vexes. Vide pf, (I.) 

if the lord param! diftrains the tenant paravail, he ſliall have 


a Writ of me/ne. Vide 22, ( K.) 1 8 
0 
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So if a man claims common in land, the owner who has the 
fee, ſhall have a writ of quo jure. Vide Duo Fure, 

So if he be diſturbed in his common, he ſhall have a quad per, 
mittat, Wide quod permittat —Gommen, (I.) 

If tenants of lands in ſeveral adjoining vills do not know the 
metes or diviſio is, one may have againſt the other a writ de raf. 
enabilibus diviſis. Vide poſt, (L..) | 

If a parſon, vicar, Sc. be denied the right of his church, he 
ſhall have a juris utrum. Vide Juare Impedit, (E.) 

If a wife be denied her dower, ſhe {ball have dower wide nilj/ 
| habet. Vide Dower, (G. 1, 2.) 

If tenant in tail be diſcontinued, he ſhall have a formeden in de. 
ſeender, reverter, or remainder, 


(F) Right upon a Diſclaimer. 


I F a tenant diſclaims upon record to hold land of his lord; the 
lord thereupon may have a writ of right for recovery l the 
land. Vide Abatement, (V. 15.) 

As in rep/evin, if the defendant avows for rents and ſervices, 
and the tenant diſclaims the tenure; the lord lotes the ſctvices, 
but ſhall have a writ of right for the land. Yide Booth of Real Ae. 
tions 133. 

And this writ of right ſhall be patent, and ſued in the court of 
the manor. | 

Or may be removed by felt in the county court, and by fone to 
C. B. Vide Both of Real Actions 133. 

But if the lord accepts his rent from the tenant after the di- 
claimer, it ſhall be a bar to a writ of right upon the diſclaimer, 
3 Leo. 271, 2. 

But a man ſeiſed in anter droit cannot diſclaim : As ſeiſed in 
Tight of his wife, or in right of his church, &c, Jide G. 
L. 103. 

Nor tenant for lite or years, who has not a fee, 

Vide Diſciaimer, 


(G) Urit of Cuſtoms and Services. 


O if a tenant deforccs his lord of rent, or ſervices, which he 
ought to have from him, the lord ſhall have a writ of cuſtoms 
and ſervices. F. N. B. 151. C. 

And this writ is a writ of right in its nature, and may be ſued 
before the ſheriff by uticies, or in C. B. F. N. B. 151. B. Jide 
County, (C. 5.) 

If it be ſued returnable in C. B. it is right cloſe, and not pa- 
tent. F. N. B. 151. B. | 

And it may be brought by tenant in fee, in tail, or for life. 
F. N. B. 151. B. 

And againſt ſeyeral tenants together. F. N. B. 151. F. 
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If it be by the lord upon his own ſeiſin, it ought to be in the 
diet and ſilet. F. N. B. 151. G. I. | 
And ſhall make mention of the ſervices and arrears. V. N. 
| 161. D. 
1 if it be upon the ſeiſin of his anceſtor, it ſhal! be | 
in the debet only, and omit the word arriragitsr, F. N. B. 151. 
). G. I. 
. If the lord claims homage, it ought to be expreſsly mentioned | 
in the writs £. N. B. 151. L. | 
In this writ the tenant in fee ſhall join the miſe, tho? the lord | 
has not a fee, but a tail, or only for life : for the weakneſs of his 
cate ſhall not prejudice the tenant, F. N. B. 151. N. 
So if the tenant has only for life, he may pray in aid of him in 


e 


remainder, who both may join the me with the demandant. . 
N. B. 151. N. | 
What remedy the lord ſhall have, if the tenant ceaſcs the pay- ö 


ment of his ſervices. Hide in Cefſavit. 
What remedy for a fillein who flies out of his manor, Fd: in | 


Vilenage, (C. 1, 2.) 


(H) Seca ad Molendinum. 


O if a tenant or other perſon bound by preſcription to grind 
his corn at the mill of the lord, withdraws his ſuit, the lord 
may have ſea ad molendiuum. F. N. B. 122. IM. | 

And it ſhall be ſued by zz/icies in the county-court, or in C. B. | 
, N. B. 123. A. Vide County, (C. 5.) 

And it may be brought by tenant in fee, in tail, or for life, | 
F. N. HB. 123. B. g 

If it be by tenant in fee, it ſhall be in the mere right. F. N. 
B. 123. 

If by tenant in tail, or for life, it may be in the debet & [elet, 
F. N. B. 123. B. | 

And it lies, when a tenant is bound by tenure to do ſuit at a 
mill, tho? the lord may diſtrain for it. F. N. B. 122. M. 

Or when any perſon is bound by preſcription to do ſuit in re- 
ſpect of his reſidence in ſuch a precinct : As the viileins of a 
ranger. F. N. B. 122. AM. | 
1 So the lord may have ſeam ad furnum, thorale, &c. F. N. 

123. B. 

The proceſs ſhall be ſummons, attachment, and difringas. 
F. N. B. 123. D. ä 

If the defendant appears, he may have a view of the land, or 
of the mill. 7. N. B. 123. C. | 

If after appearance he makes default, there ſhall be a di/ringas 
ed judicium audieudum; and judgment, if he does not ſave his de- 
fault. F. N. B. 123. D. 

After appearance, the demandant ſhall count upon tenure or 
preſcription, F. N. B. 123. E. 4 

To 


— 


* 
. — 


— 


To the count, the tenant may plead, nent ſeifie, c. miſe ex 
weluntates Vide Booth of Real Aftions 1 38. 

But, hors de fon fee, is not a good plea, Vide Booth of Real A.. 
tions 139. 
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(1) Ne injuſte veres. 


 þ HPF. writ of ne injufte vexcs ſhall be patent, and is a writ of 
right in its nature, founded upon . M. Ch. 10. quid nullys 
diſtiringatur ad faciend* majus ſcrvilium quam debetur : And there. 
fore, it lies where the lord has obtained more ſervice than is due, 
by the payment of the tenant without coercion : For if the lord 
diſtrains for this ſurplus of rent or ſervice, the tenant ſhall not 
avoid by bar to the avowry, but he ought to have this writ, which 
commands the lord, Ne injuflte vexes vel vexart permittas B. de li. 
bero leuemento ſir9 guad de te tenet, nec inde ab e exigas, Cc. Coſy. 
etudines vel fervitta que nec debet nec folet, fc. F. N. JB. 10. C. 

And it lies only, where the tenant and his anceſtors held of the 
lord and his anceſtors. F. N. B. 10. G. 

The procels is a prohibition, atitachment, and 4;fringas again. 
the lord, T. N. B. 10. D. 

The writ, which is prohibitory, hae a clauſe quod nit feeeri 
Fic. I. fieri faciat, &c. F. N. B. 10. D. 

And therefore, if the lord, after a prohibition delivered, dif. 
trains for more rent or ſervice than he ought, there ſhall be an 
attachment returnable in B, R. or C. B. and the tenant ſhall 
count there, and the lord ſhall make his defence, Sc. V. N. 
B. 10. H. ä 

But where the encroachment is not of rent, but of other (:r. 
vice, as homage, eſcuage, &c. the tenant may avoid it upon the 
avowry, by traverſing the tenure z or may ſue a ne ile vere, 
F. N. B. 10. H. . 
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(K) Urit of Melne. 


A WRIT of meſne lies, where there are lord, ue, and te- 

nant, and the tenant paravail is diſtrained by the meſne, and 
by the lord paramount ; he thall have chis writ, which is viſcontie, 
againſt the meſre, and ſhall recover his damages, and com- 


pel him to pay his ſervices. F. N. B. 136. Vide County, (C. 5. 
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(L) Urit de Rationabilibus Diviſis. 


H E writ de rationabilibus diviſis is a writ of right in its nature, 
which lies by him who has land in a vill or hamlet, again! 
him who has land near him in another, to aſcertain the limits ot 
the vills, and by conſequence of the lands which were not before 
known. F. N. B. 128. L. N. 
And it lies by tenant in fee againſt tenant for life, F. N. 
B. 128. 0. 
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80 by tenants in common of one vill jointly againſt the tenant 
of the other. F. N. B. 129. 4. 

6 againſt ſeveral tenants which have lands in another vill in 
freralty, or in common. F. M B. 129. E. 

But it does not lie by tenant in tail, or for life, F, N. 
B, 129. C. 

Nor by a par ſon of a church. F. N. B. 129. C. 

Nor by one joint-tenant, or parcener, without his companion : 
far jcint-tenancy, Wc. is a good plea, F. N. B. 129. L. 

The writ is v:/contiel, in which the plaintiff thall make a piaint 
'1 the nature of a count, before the ſheriff, with by precept ſhail 
warn the defendant, and then the plaintiff ſhall count and the de- 
jendant hall anſwer in the county- court; and if he does not deny, 
the therilf ſhall make diviſion by metes and bounds, F. N. 
B. 128. P. Vide County, (C. 8. 

Or the defendant may remove it for cauſe. F. N. B. 128. 2. 

$9 if the defendant joins the miſe upon the mere right, and puis 
himſelf upon the grand affiſe, the plaintiif ought to remove it. 
F. M. B. 128. 2, 

And then the plaintiff ſhall count in C. B. and the defendant 
may join the miſe upon the grand aſliſe, or battle. V. A. 
3. 128. R. 

And ſummons and ſeverance, and view ſhall be allowed. . 
M B. 129. C. 

If tenants in common join, they ſhall make title and alledge the 
ſlees ſeverally; and the defendant ſhall make defence againſt 


them ſeverally. F. V. B. 129. A. B. 


(M) Curia Claudenda. 


(M. 1.) When it lies. 


HF writ de curid claudeniid lies by a tenant of a frechold 

againſt another tenant of a frechold of land adjoining, 
who will not incloſe his ſoil againſt him as he ought, V. X. 
B. 127. H. 

And it lies by zu/icies in the county- court, or in C. B. F. 
M. B. 127. G. H. Jide County, (C. 5.) 

Or it may be removed out of the county-court into C. B. by 
the defendant for cauſe, or by the plaintiſf without cauſe, . 
N. B. 127. J. 

The proceſs ſhall be ſummons, attachment, and dringt. F. 
M. B. 128. D. 

If the defendant appears, the plaintiif in his count ſtall ſhow 
the certainty of his land, and of the adjoining land of the deteud- 
ant. F. NM. B. 128. E. 

And ought to alledge, that the defendant ought to incloſc by 
preſcription, &c. . N. B. 128. E. 

[f the deſendant makes default after appearance, a n 
pors inſtead of a ferit capes F. M B. 128. Ds 
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n er. 


And if he makes default at the return of it, a writ of ene; 


goes for damages, and a di//ringas to make the reparation, F. 
N. B. 1 28. D . : 


And it lies for not inclofing land in an open field, as well 
for not incloſing a curtilage, garden, Sc. R. M. 32. 
It lies by the vendee, where the vendor ſells two cloſes adjoin. 


ing to another not ſevered, and does not make an incloſure, P 
2 J. 2 cont. Mo. 775. 


But curid claudendd does not lie by tenant for years, or 3 
other who has not a freehold. F. N. B 128. B. Dy. 38. . 
Nor by a commoner. F. N. B. 128. C. 


Nor againſt any, if his land does not adjoin to the plaintif' 
land. F. NM. B. 128. B. 


And therefore the defendant to a curid claudendd may plead, 
non-tenure, 


Or may traverſe the preſcription. 
When an action on the caſe lies for not incloſing, Vide in J. 
tion upon the Caſe for Ngligence, (A. 3.) 


(M. 2.) Who ſhall be bound to incloſe. 
A man may be bound by preſcription to incloſe his land againſt 


another. 


So if the owner of 200 acres in a common moor enfeoffs B, of 
go acres, B. ought to incloſe at his peril, to prevent damage by 
his cattle to the other 150 acres: For if his cattle eſcape thither, 
they may be diſtrained damage-feafant. R. Dy. 372. 6. 

So the owner of the 150 acres ought to prevent his cattle from 
doing damage to the 50 acres at his peril, Dy. 372. b. 


DRUNKENNES 8. 
Vide Tuftices of Peace, (B. 28.) 
. 


Vide Battle, (B.) 


DU K E 


Vide Dignity, (B. 2.) 
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DUM FUIT INFRA ZATATEM. 


(A) Dum fuit infra Aetatem. 


The Nature of Writs of Entry. 


LL writs of entry into lands or tenements ſhew by what 7% . 
means the tenant entred, and what cauſe the de- farr, 
mandant has to demand the poſſeſſion. Vide Boath of Real Ac (&: 4. 
tins 172. 

Writs of entry are founded upon the entry of the tenant after 
an alienation, diſſeiſin, or intruſion. Yide Baath of Real Acti- 
ons 172, 173, 174. 

A writ of entry lies upon an alienation by a perſon incapable : 
As, a dum fuit infra etatem, upon an alienation by an infant. 
Vide Enfant, (C. 4.) 

Dum non fuit compes mentis, upon an alienation by an ideot, non 
compar, Cc. Vide Ideot, (D. 5.) Vide pa, (B.) 

Or upon an alienation by a particular tenant: As, after his 
death there lies a writ of entry ad communem legem. Vide F. N. 
B. 207. C. Vide poſt, (C.) 

And by the . of G. 7. a writ of entry in caſu proviſo lies up- 
on an alienation by tenant in dower, in her life-time, Yide V. 
M B. 205. M. Vide pa, (D.) 

And by the /½. W. 2. 24. A writ of entry in confemili caſu, upon 
an alienation by any other particular tenant. Vide F. N. B. 257. D. 
Fide poſt, (E.) 

upon an alienation by a huſband ſeiſed in right of his 
wiſe: As a cui in vit4 by the wife herſelf. Fine Baron and Leme, 
. 3.) ; 

Sur cui in vita by the heir of the wife. Vide F. M. B. 193. A. 

Cui ante divortium, and ſur cui ante divortium, if huſband and 
wife are divorced. Vide F. N. B. 204. F. Jide paſt, (G.) 

A writ of entry lies in the nature of an aſſiſe, or in the 9. 
upon a diſſeiſin to the demandant himſelf. Ve F. N. B. 191. C. 
V.de belt, (H.) ä 

If the diſſeiſin was to his anceſtor, or the tenant claims by 
3 diſſeiſor, it ſhall be a writ of entry in the per. Vide F. N. 
B. 191, D. 

In the per and cui, if the tenant claims by the diſſeiſor in the 
ſecond degree. Vide F. M. B. 191. D. 

And if he claims after all the degrees, it ſhall be a writ of entry 
in the pg. Vide Booth of Real Actions 173. F. N. B. 191. C. 

So a writ of entry lies upon an intruſion after the death of a 
J tenant. Vide Booth of Real Actions 173. F. N. 

203. E. 

Al terminum qui preteriit, if the particular tenant detains the 
land after his term ended. Vide F. N. B. 201. D. 

Vol. III. Q q | And 
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And cauſa matrimonii prelecuti, where a man detains lands given 
to him by a woman, upon proſpect of marriage, which afterward; 
docs not take effect. Vide F. N. B. 205. A. 


(B) Dum non kult Compos Mentis. 
T HE writ dum non fuit compos mentis lies by the heir of him, 


who, not being of ſound memory, aliens in fee, in tail, for 
life, or for years. F. N. B. 202. C. F. 
The proceſs ſhall be ſummons, grand cape, and perit cape, 
E. N. B. 203. D. : Ba | 
But it does not lie by the iſſue in tail; for he ſhall have a 
formedon, 


(C) CUrit of Entry ad Communem Legem. 


A Writ of entry ad communem legem, lies by the heir, or him 
in reverſion ſeiſed in fee, if tenant by the curteſy, in dower, 
or for life, aliens in fee, in tail, or for lite. V. N. B. 207. G. 


p) Writ of Entry in Caſu P2ovilo. 
80 by the ,. F Gl. 7. The heir, or he in reverſion ſhall have 


a writ of entry immediately, if tenant in dower, or for life, 
aliens in fee, or for life; for tho' upon ſuch alicnation in fee the 
heir, or he in remainder, might enter by the common law, pet 
if the entry was tolled by the death of the alience and a diſcent, 
he had not a writ of entry ad communem legem till the death of 
the alienor, and then the heir frequently was barred by the war- 
ranty of his anceſtor ; wherefore this writ was provided called a 
writ of entry in caſu proviſo. 2 Inſt. 309. F. N. B. 205. M. 


E) Writ of Entry in Conſimili Caſu. 


O by the /. V. 2. 24. De cetera, cum in uno caſu conceditur 

breve, in conſimili caſu, ſimili remedis indigente, ſcut prius fiat 
breve. 

And upon this ſtatute if tenant by curteſy aliens in fee, in tail, 
or for life, or tenant for life, or ur auter vie, aliens, Ec. he 


who has the eſtate in reverſion in fee in tail, or for life ſhall have 


a writ of entry in canſimili caſu; tho' he had no remedy by the 
t. of Glo. 7. F. N. B. 206. F. 2 Lat. 405. 


(F) Cui in Uita. 
For cui in vitd, Vide Baron and Feme, (I. 3.) 


. . = a 


DUM FUIT INFRA ETATEM. 


(G) Cut ante Divoztium. 
GO, if the huſband aliens the land of his wife, and afterwards 
they are divorced, ſhe ſhall have a cui ante divortium againſt 
the alienee. Vide F. N. B. 204. F. 
So, ſince the ,. 32 H. 8. 28. which makes the alienation by 


the huſband void: for the entry of the wiſe is preſerved only after 
the death of the huſband. Per Dy. Mo. 58. | 


(H) Urit of Entry fn the Quibus, oz in Nature 
of an Allile. 


Writ of quibus lies, inſtead of an aſſiſe, by tenant in fee, or 
his heir, if he or his anceſtor be diſſeiſed of lands, or tene- 
ments, rent, or oflice, Sc. F. N. B. 191. C. Vide Aſiſe. 


DUM NON FUIT COMPOS MENTIS. 
Vide Dum fuit infra Ætatem, (B.) 
DN 
Vide Juſtices, (S. 1.) —Pleader, (2 W. 19.) 

D.U rer, 
Vide Franchiſes, (D. 3.) — Patent, (C. 4.) 


E A B L 
Vide Dignity, (B. 4.) 


ECCLESIASTICAL PERSONS. 


(A) The King, 


HE king is perſona ſacra; and therefore he may conſtitute 
and reltrain eclceſiaſtical juriſdiction. ide Praregative, 
(D. g.)— Prohibition. 
uy diſpenſe with the eccleſiaſtical laws, Vide Præregative, 
(D. 11, 17, &c.) . 
May inflict eccleſiaſtical cenſures. Vide Preæregative, (D. 12, 
21, 22.) i 
May make an appropriation without the biſhop, where he him- 
ſelf is patron; and with the conſent of the patron ony, where a 
lubje& is patron. 


Qq2 May 
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allowed to 


the pope, 


ECCLESIASTICAL PERSONS, 


May take a reſignation from a dean of his deanery, as well ag 
the biſhop : for he is ſupreme ordinary, 


(B) Perſons Regular. 
| (B. 1.) The Pope. 
7 amy L eccleſiaſtical perſons are regular, or ſecular. Co. I. 


93.5 

Regulars are thoſe who have vowed obedience, chaſtity, ang 
poverty. Co. L. 93. b. 

The head of theſe orders was the pope. 

By the ignorance and ſufferance of ſuperſtitious times, the pope 
antiently had the reputation of ſupreme head of the Eg 
church. Heb. 146, 7. 

From him all the power of eccleſiaſtical perſons was eſteemed 
to be derived. Hob. 147. 

He created and conſecrated biſhops. 

And ſuch creation by the pope made one a biſhop de fatto, and 
capable to take the king's confirmation. Pal. 346. 

es in truth all the authority of the pope was by uſurpation, 
and void. Hob. 146. Vide Popery. 

And therefore, where the pope by his authority made a pro- 


viſion for benefices, it was always diſallowed. Vide Proviſor. 


(B. 2.) 
How pro- 
felled. 


(B. 3.) 
The diser - 
ſity of the 
orders. 


(B. 4.) 


The head of 


A convent, 


(B. 5.) 
The con- 
veac, 


So the pope could never make a corporation. Jon. 184. 

Nor had juriſdiction within the realm. 4 If. 321. 

Yet ſome acts of the pope had the ſemblance and allowance 
of right, and ſuch authority was given to the archbiſhop by the 


AA. 25 H. 8. 21. Jide Prærogative, (D. 20.) 


(B. 2.) An Abbot, Prior, Monk, Ec. 


All regulars were entred in ſome houſe of religion, as an ry 
bey, priory, monaſtery, &c. and there profeſſed. 

A man was entered into religion, by his admittance into a 
houſe of religion. Co. L. 132. a. 

But he was not profeſſed till the year of probation exp 
when he had taken the habit of his order, and vowed perpetual 
obedience, chaſtity, and poverty. Co. L. 132. 4. 


There are ſeveral orders of houſes of religion. 

There were four orders of friars; as, Friars, Minors, Carnmeliter, 
Auguſtines, and Friars Preachers, Co. L. 152. 4. 

And the Friars Minors comprehend the Franciſcans, Copuchitisy 
and Objervants. Co. L. 132. a. 136. as 

Vide Monaſtery, 


The head of the convent was the abbot, or prior. 
Who ought to be choſen by the convent. 2 Nl. 102. 


The body of the convent conſiſted of monks, Canons, triath 
or Nuns. Go. L. 136. a. 


ECCLESIASTICAL PERSONS. 


(C) Perſons Secular. 
(C. 1.) Archbiſhop. 
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ed, 


1 are within the kingdom only the two archbiſhops, How ele- 


of the provinces of Canterbury and York, G. L. 94. a. 


Vide poſty 


The archbiſhop of Canterbury has the ſtile of Metropolitan, and (c. 2.) 


Primate of all England. Co. L. 94. a. 

The archbiſhop of York, Metropslitan, and Primate of England. 

Vert has within his province, Durham, Carliſle, Cheſter, and 
Man : Canterbury has all the others. 4 Inſt. 322. 

By the /f. 25 H. 8. 20. The archbiſhops upon a cong? d'eſlire 
are elected, and afterwards confirmed, and conſecrated. Vide 
72, (C. 2.) 

Every biſhop and archbiſhop tenet per baroniam of the king's 
foundation; and therefore is a peer in parliament. , 4 1. 

262. 
be juriſdiction of the archbiſhop is ordinary, as every other 
biſhop's within his dioceſe. 3 Lev. 212. Vide paſt, (C. 2.) 

Or, ſuperintendant over all eccleſiaſtical perſons within his pro- 
rince. 3 Leu. 212. 

And therefore, all eceleſiaſtical acts within his province are 
only voidable, and not void, tho done when the juriſdiction be- 
longed to a biſhop, or other ecclefiaſtical perſon within his pro- 
vince as, if he grants adminiſtration when there are not bona na- 
balia. Vide Adminiſtrator, (B. 5.) 

Or, if he inſtitutes to an advowſon within a peculiar in his 
province, R. 3 Lev. 212. 

So an archbiſhop has a provincial power over all biſhops within 
his province z and may hold a court where he pleaſes within his 
province; and in perſon officiate as judge. X. 1 Sal. 134. 

And may deprive. R. 1 Sal. 135. Curtb. 485. 

Or, convene them before him for diſmeanor in their function. 


K. Carth. 485. — 
(C. 2.) Biſhop. 


All the biſhopricks in England are of the king's foundation, 
and he is their patron. C. I.. 134. 4. 1 Nl. 880. 

And they were originally donative by the delivery of the ring 
and crozier. G. L. 134. a. 1 Rol. 882. J. 25. ad 50. Dav. 
g0. 2 Rel. 102, 130. Vide Deonative. | 

But king Jchn granted them to be elective. G. L. 134. a. 
1 Rel. 880. J. 25, ad 50. Dav. 93. 2 Rel. 102, 3. Cd. Ju. 
cel, 121. 

And now, by the /. 25 H. 8. 20. On avoidance of an arch- 
biſhoprick, or biſhoprick within any of the king's dominions, the 
king thall grant a conge d'gſlire, containing the name of the per- 
ſon to be choſen, and the dean and chapter, &c. ſhall elect the 
perſon ſo named, and no other. And if they delay election 


Q4q3 X above 


(C. 2.) 
How choiens 
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ECCLESIASTICAL PERSONS, 


above 12 days after letters miſſive delivered, the king may 
leters patent nominate whom he- ſhall think fit to ſuch dignity, 
Vide 1 Sal. 136. 2 Rol. 101. 

And after ſuch election certified under their common ſeal, and 
oath and fealty to the king, his majeſty ſhall by letters patent 
ſignify ſuch election, if of an archbiſhop, to ſome other metro. 
politan in his dominions and two biſhops, or to four biſhops; if 
of a biſhop, to the archbiſhop. of the province, or, if vacant, to 
ſome other metropolitan, who ſhall confirm the election, and 
inveſt and conſecrate the perſon elected. 

By the . 1 E. 6. 2. Archbiſhopricks and biſhopricks were 
made donative : but that ſtatute is now repealed by the f. 1 N. 
J. 2. c. 2. and 1 El, 1. and the ft. 25 H. 8. 20. revived. G. I. 
134. & R. 12 Cor 7. 

And therefore, upon the death of a biſhop, the dean and 
chapter certiſied the king of it in chancery, and prayed the king's 
licence to elect z upon which a cage d'eflire goes, and they male 
the election, and certify it to the perſon elected himſelf, and 
have his conſent, then to the king in chancery, and to the arch. 
biſhop; and the king by his letters patent aſſents, and commands 
the archbiſhop to confirm and conſecrate z who examines the 
election, and the ability of the perſon, and afterwards confirms 
and conſecrates him. Ton. 160. 

And there is the ſame proceeding when a biſhop is tranſlated, 
except the conſecration, as when he is newly elected. R. Jen. 
160. 1 Sal. 136, 7. 2 Kol. 452. 

And by the E. 8 El. 1. and 39 El. 8. all archbiſhops and bi- 
ſhops of the realm are declared lawfully ſuch. 4 Infe. 321, 2. 

A biſhop, tho' choſen, and tho? he has the temporalties deli- 
vered to him, is not a compleat biſhop, (unleſs it be upon a 
tranſlation, ) till his conſecration, 1 Rel. 888. J. 10. 2 Kal. 451. 

Nor can he do a judicial act; as, inſtitution to a church, &c, 
2 Rol. 45 1. 

Yet he may do miniſterial acts; as, a certificate of baſtardy, 
ex communication, Sc. 2 Rel. 451. 

But a biſhoprick in Jreland is now donative. 1 Sal. 136. 
Pal. 27. Vide Ireland, (E.) | | 

And the biſhop ſhall be created by patent only. R. 2 Crs. 
553. 2 Kol. 101, 130. 

The juriſdiction of a biſhop and archbiſhop, as to the puniſh- 
ment of offences, and the hearing and determining of cauſes, is 
derived out of the crown. Vide Prerogative, (D. g.) 

And therefore, a biſhop may make a layman his commiſſary, 
chancellor, or official, R. 7on 264. Cro. Car. 258. 

Or may officiate as judge in perſon. 1 Sal. 134. 

So, tho' the ff. 37 JI. 8. 17. ſays, any layman married. or un- 


married may, being a doctor of the civil law, be a commiſſary, 


official, regiſter, Sc. yet if he be not a doctor of the civil law, 
he may be a commiſſary, Ec. for the ſtatute ſpeaks in the aſſir- 
mative only. N. (ro. Car. 258. K. Cro. El. 314. 

A biſhop is a biſhop of the univerſal church. Vide Pal. 7 


ECCLESIASTICAL PERSONS. 


And therefore, a biſhop of Ireland, or Man, has the title of 
biſhop here, Pal. 345. 


As to grant and ſcizure of temporalties. Vide Prerogative, 
(D. 23, 29, 25+) 


(C. 3.) Dean and Chapter. 


Every archbiſhop, and biſhop, has a dean and chapter. 3 Ce. 

a. or a chapter without a dean. 2 Rl. 453. 

All deans and chapters are either antient or new. G. L. gs. a. 

In the antient, the dean was choſen by the chapter upon a 
congt deflire, and the king having aſſented, he was confirmed by 
the biſhop. Co. I. 95. a. 

The archbiſhops of Canterbury and York and the biſhops of 

have antient chapters. 

The new chapters are, where the king has tranſlated a prior 
and convent, Sc. into a dean and chapter to a biſhop; as, to the 
biſhop of Norwich, Sc. C. L. 95. 4. 3 CG. 73, 4+ 

Or, when the king, upon the erection of a new biſhoprick, 
erects a new dean and chapter. Co. L. 95. a. 

By the /. 35 El. 3. letters patent for erection, Sc. of a dean 
and chapter are good. 

And the dean in the new tranſlations and erections is donative, 
and by the king's letters patent is inſtalled. OG. L. gs. a. 

„See a very elaborate inve/ligation on the ſubjeft of the different 
linde of deans, &c, in the nates to C. Lit. by Mr. Hargrave, fo. 
95, et. ſeg. 

The dean is ſo called, becauſe he has ten prebends or canons 
at leaſt, of which the chapter conſiſts. Mid. 

And he is the head of the chapter. id. 

And tho? the dean and chapter make a corporation, yet the 
dean, and every prebendary of the chapter, may be a corporation 
by himſelf. 10 Co. 31. 6. 

So the dean may have belonging to his deanery, a church, 
prebend, or other poſſeſſions. Dy. 273. a. 

If a deanery be donative, and the king by letters patent grants 
the deanery, without limiting any eſtate z yet he has all the eſtate 
in him, viz. to the dean and his ſucceſſors. R. Dav. 46. a. 

So, if the king limits the grant to him for life, or at will; yet 
he ſhall have the fee. Dev. 46. a. 

The dean of a cathedral or collegiate church is perpetual, viz, 
for his life. 

And he may be a lay as well as a ſpiritual man. Dy. 273. a. 
in marg. Semb. cant. 2 Rl. 341. I. 10. 

And his dignity is not an eccleſiaſtical ben: fize : for he has 
not inltitution, except where it is preſentative. Lind. 125. 

Yet it is a ſpiritual promotion. 2 Kol. 341. J. 10. 

A ſub- dean is, either pro hac vice, ſubſtituted by the dean; or 
perpetual, choſen by the dean and chapter. Lind. 327» 

244 
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But a rural dean is employed by the biſhop and archdeacon 
and is temporary. Lind. 14, 79, 327. 

The office of the dean and chapter is, to adviſe and aſſiſt the 
biſhop in matters of religion, to conſent to his grants, leaſes, G., 
and to elect the biſhop upon a vacancy. 3 G. 75. 

The dean and chapter are a corporation. 

And have capacity to take and alien, &. as another corporation, 

So they may ſubſiſt, without any lands or poſſeſſions. 3 Cy, 
75. b. 2 And. 167. 

A dean has not a freehold till his inſtallment. 2 Rel. 4 IN 

A dean may ſurrender his deanery to the king, by which it 
ſhall be diſſolved. Dy. 273. (Vide 3 G. 75.6.) 

[A dean and chapter is a ſpiritual, and not a lay body. Ze/ſ:; 
of Dean and Chapter of Chriſt Church, Oxon's Caſe, H. 1725. 
Bunb. 209.] 

[Vide Chancery, (3 C. )] 


(C. 4.) Prebendary. 


A prebend is jus ſpiriluale percipiendi proventus in ecclefig, com. 
petentes percipienti ex divino officio cui inſiſtit. Lind. 144. verb. 
prebendas, | 

A canon is he, qui eft electus in fratrem, and has a ſtall in chyrs, 
& lecum in capitulo, Lind. 144. Dy. 294. 6. 

A prebend is derived out of a canonry, ut filia ex matre; ed 
fine redditu non poteft conſtitui. Lind. 144. 

But if a prebendary aliens his whole poſſeſſion, he continues 
prebendary ; for he has his ſtall in the choir, and his voice in the 
chapter. 3 G. 75. 6, | 

If he demiſes his prebend, the prebendary ſhall do the things 
proper to his function, and not the leſſee. 

He ſhall make a commiſſary, which belongs to him by pre- 
ſcription, and the leſſee cannot make one, Ray. 88. 


(C. 5.) Archdeacon. 


An archdeacon derives his- authority from the biſhop, and 
ought to viſit as ſubordinate to him. Hob. 16. Cod, Ju. Ec, 
1009. 2 Kel. 448. 

By the canon 4® eonce Toledo. 35, a* 630. temp. Homer. 1. It 
was firſt allowed, that a biſhop /anguore aut occupationibus impli- 
catus preſbiteros vel diacones mittat, qui reddit” baſilicar reparation & 
miniſtrantium vitam inquirant ; upon which the biſhop divided the 
dioceſe into archdeaconrics, and gave them commiſſion to viſit, 
Degs, part 2. ch. 15. Cd. Ju. Eecl. 1006, 5 

In the time of the Saxons, they had juriſdiction allowed in 
England. Rights of Convocation 292. | 

In the time of William the Conqueror it was ordained, qu 
epiſcopus vel archidiaconus, (who before fat with the ſheriff,) placila 


in hundredo amplius non teneat, but right ſhall be done by himſelf 


according to the canons, Sc. 2 Rol. 216. J. 15. Fan. Agl. 66. 
And tlierefore, he is now as oculus ,ẽUpi. 4 La. 339. 


in 
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And may hold a court within his archdeaconry, where, by 
preſcription, or compoſition, he has juriſdiction in ecclefiaſtical 
cauſes. 4 Inſt. 339. Vide Courts, (N. g.) 

By the ff. 24 H. 8. 12. an appeal lies from him to the biſhop; 
or, if he be the archdeacon of an archbiſhop, to the arches. 


Vide Prerogative, (D. 13.) | 
(C. 6.) Parſon. 


A parſon is he, qui perſonam gerit, viz. the rector of a parochial 
church. C. L. 300. a. 

A rectory or parſonage conſiſts of glebe, tithes, and oblations, 
eſtabliſhed for the maintenance of a parſon, or a rector to have 
cure of ſouls within the ſame pariſh, 

And there need not be more glebe than the ſoil of the church, 
or church-yard. 

But there ought to be ſome land ; for if tithes only be proved, 
it is not a rectory. 1 Sid. 91. 3 Sal. 377. 


Every man, preſented, inſtituted, and inducted, ſhall be par- 
ſon to a chursh; tho' he be an alien: for he may take a ſpiri- 
tual poſſeſſion, not a temporal one. 2 Rel. 348. J. 20. Vide 
560% (M.) 

So, an abbot, &c. tho? dead in law. 2 Rol. 348. J. 10. 

So, one mere laicus; for he is parſon till deprivation. 2 Re/. 
348. J. 30. Vide Eſgliſe, (M.) 

Or, wholly illiterate. 2 Rol. 348. J. 32. 


By the ff. 13 El. 12. None ſhall be admitted to any benefice 
with cure, unleſs he be of the age of 23 years at leaſt, and a 
deacon. 

And none ſhall be a miniſter, or admitted to preach and ad- 
miniſter the ſacraments under the age of 24 years. 

So, by the ſame flatute, none ſhall be admitted to preach or ad- 
miniſter the ſacraments, unleſs he bring to the biſhop a teſtimo- 
nial of his honeſt life and profeſſing the doctrine of the 39 arti- 
cles; and be able to give an account of his faith in Latin accord- 
ing to the ſaid articles, or have a ſpecial gift to be a preacher. 

Nor ſhall be admitted to the order of deacon, unleſs he firſt 
ſubſcribe the ſaid articles. | 
Nor to a benefice with cure, unleſs he ſhall firſt have ſubſcribed 
the ſaid articles in preſence of the ordinary, and publickly read 
the ſame in the church of that benefice, with declaration ot his 
unfeigned aſſent to the ſame. 

So by the f. 13 & 14 Car. 2. 4. None ſhall be admitted to a 
parſonage, vicarage, benefice, ec. before he be ordained prieſt, 
according to the form thereby eſtabliſhed, unleſs he was before 
in epiſcopal orders. 

So, by the ſame ſlatute, he ought to declare his unfeigned aſſent 
and conſent to all things contained in the book of common prayer 


in two months after actual poſicthon, or elſe ſhall be 1% facto 
; deprived z 
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(e 6.) 
Of what a 
por ſonage 
conſiſts. 
Vide Parſon, 


(C. 5.) 
Who may be 
2 parton, 


(C.8.) 
Who not, 


(c. 9.) 


The intereſt 


of the par- 
on. 
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deprived; and the patron may preſent, &c. as if dead, %, 
Parſon, (C.) 

So a woman cannot be a parſon; for the preſentation, inſti. 
tution, and induction of her is null and void. 2 Ral. 348. l. 33. 
Hab. 149. 


The parſon is ſeiſed in right of his church, and the freeholy 
of the church, church-yard, and glebe belong to him. G. J. 
300. b, Vide pot, (C. 14.)—Eſfpliſe, (G. 1.) 

And therefore, he may ſue and be ſued for the right of his 
church. Co. L. 300. b. 

So, for the benefit of his church or ſucceſſor, he ſhall be re. 
puted to have the inheritance quodam meds; and therefore, he 
may have waſte, and declare ad exhereditationem eccleſie. (. L. 

1. 4. 

If his leſſee aliens, &r, he may have a writ of entry ad am- 
munem legem aſter his death, or in confomils caſu during the life of 
the leſſee; which writs lie only for him, who has an inheritance, 
or reverſion for life. C. L. $41. 6. F. N. B. 206. F. 26, 
G. 49. D. 

So he ſhall have an ad terminium qui preteriit, and a guad fer- 


mittat in the debet, Co. L. 341. 6. 


(C. 10.) 
The original 
of vicatages. 


A writ of meſne, or a contra formam feoffamenti, Co. L. 341, . 

So he ſhall have a ceſavit, F. N. B 49. C. 

And, upon a grant to him and his ſucceſſors, he ſhall have 2 
quid juris clamat, a per que ſervitia, or a quem redditum reddit. 
F. N. B 49. H. 

So, if he be diſſeiſed, or aliens in fee, c. his ſucceſſor may 
have a juris utrum. F. N. B. 48. &. | 

Or, if another recovers againſt him by default, or by verdidt, 
when he did not pray in aid of the patron and ordinary. F. N. 
B. 48. R. 

Or, intrudes into the rectory after the death of his predeceſſor, 
. N. B. 49. . 

So a parſon may receive homage. Co. L. 341. 6. 

If a parſon be diſſciſed, he himſelf ſhall have an aſſiſe, or x 
writ of entry in the per, cui, or pg, or in the quibus. F. N. 
B. 49. B. 

But, properly, the fee-ſimple is not in the parſon; but in 
abeyance. Lit. S. 646. 

And therefore, he cannot have a writ of right. Lit. S. 645. 

Nor a writ in the nature of a writ of right, as a writ of right 
upon a diſclaimer, of cuſtoms and ſervices, ne injuſte vexes, ra- 
ticnabilibus diviſis, quo jure, ice G. L. 341. be 


(C. 10.) Vicar. 


When a church was appropriated it was uſual to endow a per- 
petual vicar with parcel ot the rectory to have the cure of ſouls. 

And by the /. 15 K. 2. 6. and 4 H. 4. 12. The appropria- 
tion ſhall be void, if a perpetual vicar be not inſtituted and in- 


ductcd into the ſame church and convenably endowed. * 
ort 
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Before thoſe ſtatutes, the endowment of a vicarage upon an 
appropriation was not neceſſary. 2 Rel. g. 

And thoſe ſtatutes extend only to future time. 2 Rl. gg, 
127. K. Pal. 222, 


The parſon, patron, and ordinary may create a vicarage with- 
gut the king's aſſent. 2 Rol. 334. J. 17. 
So, in time of avoidance, the patron, and ordinary. 2 Rel. 
4. J. 27. 
35 the parſon appropriate, and the ordinary. 2 Rel. 334. 


420, 35. 
Tho' the appropriation be to thoſe who have not curam ani- 


marum z as, to a dean and chapter, nunnery. Pleo. Com. 497. 


2 Kal. 334. J. 25. , 
But the ordinary without the patron cannot create a vicara 


2 Bol. 334+ J. 15. | 


So the vicarage may be re- united to the parſonage; if it be 
impoveriſhed, 2 Rol. 337. J. 50. 

Or, if the parſonage be impoveriſhed. 2 Rol. 338. J. 10. 

And may be re-united by the parſon appropriate, and ordinary, 


(C. 11.) 
How creat» 
ed. 


in time of vacation of the vicarage. 2 Rel. 337. J. 25. Pal. 


222. 

By parſon, ordinary, and vicar, when the vicarage is full. 
Ly. 14. 

So, by the pope as ſupreme ordinary, the parſon, and vicar, 
where, by ſubſequent uſage, the intent appears. R. 2 Rel. gg, 
127. 

If the parſon appropriate preſents the vicar to the parſonage, 
with the conſent of the ordinary, this re-unites them. 2 Kol, 


338. J. 5. 
Or, preſents to the vicarage by the name of parſonage. 2 Rel. 


338. J. 17. 

So, if the parſonage be recovered by a title paramount the en- 
dow ment of the vicarage, they are re- united. 2 Rol. 338. J. 30. 

And by union, the endowment of the vicarage returns to the 
parſonage. 2 Rol. 338. J. 8. | 

But a vicarage ſhall not be re-united by the ordinary, except 
for impoveriſhment. 2 Rol. 338. J. 12. 

And, a preſentation of the vicar to the parſonage, by the leſſee 
of the parſon, does not bind his leſſor. 2 Rol. 331. JI. 6. 
. Or, a preſentation by any other than the parſon. 2 Rol. 338. 

22, 

Or, by the king. Dub. 2 Rol. 338. /. 25. 

2 after the „. 4 H. 4. 12. A vicarage ſhall not be diſſolved; 
2 Cr. 517. 

Nor after the Hf. 31 H. 8. 13. when the parſonage is come to 
2 temporal hand. 2 Cro. 5 18. 


By the f. 15 R. 2. 6. and 4 H. 4. 12. The ordinary ſhall en- 
dow the vicarage according to the value of the church, 


(C. 13.) 
Endow- 


ment, 
Vide ante, 
(C. 10, &c.) 
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So, if the vicarage be impoveriſhed, the ordinary may enlarye 
the maintenance. 2 Rol. 337. J. 30. 338. J. 1. 

And there ſhall be a ſuit for it in the eccleſiaſtical court. 2 Ry 

37. 35. 
. And the vicar may libel there for encreaſe of maintenance 
againſt the parſon impropriate and his leſſee, by the /. 32 H. g. 
R. 2 Rol. 337. I. 30. 

So an endowment may be enlarged by the biſhop, upon notice 
to all, who are intereſted, tho a power to enlarge be not reſerxed 
upon the original endowment. Hard. 329. | 

So, if there be no endowment of a vicarage, equity upon an 
information by the attorney-general, will compel the impropriatot 
of the ſmall tithes to make an allowance. R. 1 Ver. 247. 

Otherwiſe, if there be an endowment, tho? ſmall. 1 Yer, 247. 

The endowment ſhall be conſtrued by uſage; and therefore, 
if a vicar be endowed de minutis decimis, and he has uſed to haye 
tithes of wood of the yearly value of 6s. 8 d. tho wood in its 
nature is a great tithe, yet in reſpect of the ſmall value and 
the uſage, the vicar ſhall have the tithes of the wood. R. 2 Nil. 

38. J. 48. 

. if he be endowed de decimis garbarum, and by uſage he has 
always had the tithe of hay, as well as of corn. R. 2 Rel, 33;, 
J. zo. for an augmentation of the endowment ſhall be intended, 
Hard. 328. Pal. 222. 2 Rol. 161. 

So it ſhall be conſtrued liberally: As, if a vicar be endowed 
of all tithes, except corn; he ſhall have hops, rape-fced, Ce. 
tho* they be things newly ſown in England. R. 2 Rol. 334, 
J. 40. | 
If he be endowed of ſmall tithes, and arable land is afterwards 
converted into paſture, he ſhall have the ſmall tithes of it. 2 Rel, 

J. 23. | | 

Tf pa. of all the tithes of a manor, he ſhall have the 
tithes of the freeholds, as well as of the copyholds ; for they all 
make the manor. X. 2 Kol. 335. J. 27. Cro. El. 463, 
Ow. 58. N ob 

Yet a vicar ſhall not have tithes of the glebe, tho? ſevered 
after the endowment. N. 2 Rel. 335. l. 10, 

So, if there be no endowment, the vicar cannot claim any 


thing. R. Pal. 426. Pide ſupra. 


e. 14.) By the common law the vicar had not the frechold of the 
The iateret church or church-yard, nor could have a juris utrum for his glebe, 
4 21 nor be named tenant to the recipe for his glebe, without his par- 
(G. 1.) " fon. 2 Rl. 336. / 

But now, by the /. 14 Ed. 3. 17. A vicar, &c, ſhall have a 


juris utrum for lands, c. of the vicarage, and recover in other 
writs, as a parſon may. | 

And therefore, he ſhall have an aſſiſe. 3 Sal. 377. 

So a vicar ſhall have aid of the parſon, patron, and ordinary: 


Rel. 336. J. 48. 
2 Rel. 336. l. 4 q 
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80 a vicar ſhall have the trees in the church yard; for he 


ſtands liable to the repairs of the church. Semb. 2 Rol. 339. 
J. 1 Fo F 


(C. 15.) What Perſons have Cure of Souls. 


The parſon of a pariſh-church has cyram animarum. 
And the perpetual vicar, who is preſentative. 2 Cro. 517. 
So a parſon appropriate, till a vicar be eſtabliſhed. 2 Rel. 


1. l. 5 O. 
A the parſon, where the vicar is inſtituted only in aid of the 


arſon. 
l So a donative of the king may have the cure. 2 Rol. 341. J. 


ult, Wide Donative. 

So the parſon and vicar may both have the cure; the parſon 
habitualiter, the vicar actualiter. 2 Cro. 518. 

But if a perpetual vicar be preſented, the parſon ceaſes to have 
the cure. 2 Rol. 341. J. 47. 

So a dean, or archdeacon has not the cure. 


So a prebendary has not the cure. 2 Rl. 341. J. 45. Cre. 
El. 79. 


(C. 16.) Who are Dignitaries, 


Every promotion in the church, having juriſdiction annexed, 
is a dignity : As, a deanery. Cro. El. 663. 

An archdeaconry, Semb, cont. Cro, El. 663. 

But a parſon is not a dignitary. C. El, 663. 

Nor a provoſt. Cre. El. 663. 

Nor a chaplain, or prebendary. Cre. El. 663. 


o) What Pzivileges belong to Eccleſiaſtical 
| . Perſons. - | 


Y the /f. M. Ch. 9 H. 3. 1. Ecclefra fit libera, & habeat cm 
Jura ſua & libertates illeſas. So, by the fi. 50 Ed. 3. 1. 

And this extends to all eccleſiaſtical perſons. 2 %. 3. 

And therefore, no eccleſiaſtical perſon ſhall be choſen to a tem- 
poral oſſice: As, ſheriff. Vide infra. | : 

Nor ſhall be expenditor for lands, which he has within a level, 
tor ſewers, Per 2 J. 1 Mad. 282, 1 Lev. 303. 

Nor, ſhall be conſtable, recve, beadle, &c. 

Nor ſhall be bound to ſerve in war in perſon ; for militans Des 
ne implicit ſe negotits ſecularibus, 2 Inſt. 4. 

And therefore, if he holds lands by chivalry, c. he ought to 
find a ſufficient deputy, or pay eſcuage; and need not ſerve in 
perſon. C. L. 99. a. 

So, if he has lands, by reaſon of which he ought to be a reeve, 
beadle, Cc. when choſen, if he was a lay-man; he ſhall not be 
choſen, being infra ſacros ordines : or if he be, he ſhall have a 


writ 
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writ for his diſcharge, and upon that an alias, pluries, and attach. 
ment. F. N. B. 175. B. Reg. 187. b. 2 Inſt. 3. 

So by the ff, Marl. 52 H. 3. 10. All eccleſiaſtical perſons ws 
diſcharged of ſuit at the leet, or turn. 2 Ii. 4, 121. 

So, by the common law, eundo, morando, aut redeunds from di. 
vine ſervice, a prieſt cannot be arreſted, 12 C. 100. 2 Bl, 72. 

And by the /. 50 Ed. 3.5. and 1 R 2, 15. He that fo x. 
reſts ſhall ſuffer impriſonment, ranſom, and make gree to the 
party: provided he do not hold himſelf there by colluſion, 

So an action lics upon theſe ſtatutes, if a clerk be a 
when attending upon divine ſervice. Yide 12 Co. 100, 

Tho! it be thro? ignorance, and he is afterwards diſcharged, 

So one may be ſued for it in the eccleſiaſtical court, and ſhall 
pay coſts. Vide 2 Bul. 72. 

But the arreſt is good; and a reſcuer is not excuſed, 

So he may be arreſted at the ſuit of the king; as, upon a war 
rant of a juſtice of peace. 

Or, if he abſconds, and cannot otherwiſe be taken. 

So a capias does not lie againſt an eccleſiaſtical perſon, who 
has a benefice : and for his ſecurity, upon a ſtatute ſtaple, mer. 
chant, or recognizance, there ſhall be awarded a capias ſi laicus. 
2 Iuſt. 4. 

22 in any other action where a capias lies, if the ſheriff re. 
turns, clericus beneficiatus, nullum habens laicum feadum, there ſhall 
be a writ to the biſhop, commanding, that he compel him to ap- 
pear. 2 Inf. 4. 2 Rol. 220. I. 45. 

And if the biſhop does not cauſe him to appear, a di/ringer 
goes againſt the biſhop. Reg. 26. ö. | | 

So, if upon a fieri facias the ſheriff returns clericus beneficia- 

tut, c. there ſhall be a fieri facias to the biſhop to levy de bonis 
eccleſraflicis. Reg. 22, 26. ö. 

And upon ſuch a writ to the biſhop, he by his mandate ſhall 
ſequeſter his beneſice till he appears, or the money be levied, 
1 Sal. 320. 7 

[On ſheriff's return, that defendant is clericus beneficiatus nuls 
lum habens laicum feadum, fieri facias de bonis eccleſiaſticis iſſued to 
the biſhop ; on affidavit of the debt's being levied, rule to the bi- 
ſhop to return the writ. Languit v. Jones, E. 4 G. Str. 87.) 

[On affidavit of debt's being levied, the biſhop being dead, 
_ to his executor to return fer: facias de bonis ecclefraſlicis 

id.] | 

[Attachment may iſſue againſt biſhop, for not returning feri 
facias de bonis ecclefiaſticis. Semb. But it is more proper to move 
againſt his chancellor, commiſſary or official, who uſually re- 
turn them. Kex v. Biſhop of St. Aſaph, T. 25 & 26 G. 2. 
1 Will. 232.) 

But where the ſheriff returns clericus nullum habens laicum few 
dum, without ſaying beneficiatus, a capias ſhall be granted to the 
ſheriff againſt him ; for it does not appear that he has a benefice, 
by which he may be warned by the biſhop. 2 1. 4. 1 


$ 
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upon a feri facias againſt a biſhop, the ſheriff ought not 
3 — — r for he has — Se mb. 

et. 20. 

—_ if the return is clericus beneficiatus, the biſhop cannot ſe- 
meſter his ſalary, as fellow of a college by a mandate to the 
maſter, Sc. for that is no benefice, R. 1 Sal. 320. 

80, in other caſes, an eccleſiaſtical perſon is not privileged 
om an arreſt for a juſt cauſe. 2 Rel. 220. I. 40. 

So by the ff. M. Ch. 1. All poſſeſſions and goods of eccleſi- 
alical perſons ſhall be freed from all exactions. 2 Ii. 2. 

And by the ff. 9 Ed. 2. Art. Ceri. 9. The goods of eccleſia- 
flical perſons ſhall not be diſtrained in via regid, aut feodis eccleſi= 
offcis quibus olim dotatæ. 2 Inſt. 4, 627. 

80 by the ff. 18 Ed. 3. (not printed) eccleſiaſtical poſſeſſions, a- 
quired before 20 Ed. 1. were exempted from tenths and fiſteenths 
granted by parliament to the king; becauſe they were charged 
20 Ed. 1. with tenths to the pope. 2 fl. 628. 

So, for tithes, which are ſpiritual, ullus de reparaticne pontic, 
ut aliquibus oneribus temporalibus onerari debet. 2 Inſt. 641. 

And eccleſiaſtical perſons ſhall be diſcharged of tolls, cuſtoms, 
nerage, pontage, paviage, &c. for their eccleſiaſtical goods. 
2 Inſt. 4. 

Far if they be moleſted, they may have a writ for their diſ- 
charge. F. N. B. 227. F. Reg. 260. 

80, for goods bought for their ſuſtenance, F. N. B. 227. F. 

So they ſhall be diſcharged of purveyance for their own pro- 
per goods. 2 Inſt. 3, 35. | 

And ſhall have the king's writ for their diſcharge. F. N. B. 

30. A. 
"By the ff. M. Ch. o H. 3. 21. Nulla carecta dominica perſone 
welefraſlice, Sc. per ballivos noſiros capiatur.— Confirmed as to all 
purreyance, by the //. 14 Ed. 3. 1. 18 Ed. 3, 4. and 1 K. 2, 3. 
Vide 2 Inf. 35. 

So, if an eccleſiaſtical perſon fears that his goods, or the goods 
of his farmer will be taken by any miniſter ot the king, he may 
have a protection cum clauſuld nolumus for his ſecurity. 2 I. 4. 
FN. B. 29. A. 

50 an eccleſiaſtical perſon is capable of a temporal office : for 
where a petition was, that he ſhould not be chancellor, treaſurer, 
clerk of the privy ſeal, baron of the excheq:er, chamberlain of the 
excheqer, comptroller, &c, the king anſwered, that he will do as 
le thinks fit. 2 Rol. 221. J. 5. Vide ſupra. 


But the = M. Ch. 9 H. 3. 1. confirms only the antient rights 
1 


of eccleſia 
2 Int, 3. 

50, notwithſtanding Art. Cleri. g. the goods of eccleſiaſtical 
perſons may be taken for iſſues, or other dues to the king. 
2 Infl, 627. | 

90 toll, Or. may be taken of them, if they merchandize ; for 
the writ ſays, dum merchandizas non exerceant de eiſdem. Cont. per 
Ait, F. N. B. 227. F. 


cal perſons; and does not give them any new oncs. 


So, 
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So, by expreſs cuſtom or preſcription, tithes, Sc. in tt 
hands of a ſpiritual perſon may be charged to pontage, murige 
&c. Cal. 101. ; 

So the clergy ſhall be liable to all charges impoſed by act gf 
parliament, if they be not exempted by the fame at, 5. 
i Vent. 273. 

As, to rates made purſuant to ff. 43 El. for relief of the poor, 

So they ſhall be bound by the ſtatutes, which require the ſend. 
ing of carts and horſes for the repair of the highway. R. 1 Jn. 
273. cited Lut. 1563. 2 Lev. 139. 

But a tax or ſubſidy charged upon a biſhop, parſon, &«, if he 
dies, ſhall not be a charge upon his ſucceſſor, but upon his heir 
or executor only, R. Lane 51. | 

So by the ff. 21. H. 8. 13. No ſpiritual perſon ſhall take t» 
farm to himſelf or his uſe, from the king or others, by writing or 
parol, any lands, tenements, &c. for life, years, or at will, on 
pain of 10/. a month, &c. 

Nor ſhall take any annual rent or profit, by reaſon of ſuch, 
leaſe or farm, &c. on pain of 10/. a month, and ten times 2s 
much as he or any to his uſe ſhall take in ſuch rent, profit, Er. 
a moiety to the king, the other, Cc. 

And ſuch leaſe, &c. to any ſpiritual perſon or his uſe ſhall be 
void, as well againſt the leſſor as the leſſee. 

Nor ſhall, being beneficed with cure, occupy any parſonage or vi- 
carage in farm of the leaſe of any other, nor take any rent or 
profit out of ſuch farm, on pain of 40s. per week, Cc. 

But by the ſame ſtatute, ſpiritual perſons may take to farm the 
temporalities of an archbiſhop, biſhop, &c. during vacation. 

Or if their glebe be not ſuthcient, c. may take in farm other 
lands for the expence of their houſes, and hoſpitalities. 

And may keep as much of their lands, Qc. in right of their 
houſes, as ſhall be neceſſary for their cattle and corn, for the 
maintenance of their houſeholds and hoſpitalities, without fraud. 

And may take dwelling-houſes with orchards and gardens in 2 
city, borough, or town, for their own habitation. 

So, if a ſpiritual perſon takes a leaſe for years, or at wil, 
of lands, Sc. it ſhall not be void. R. Dy. 358. a. 

So by the ff. 21 H. 8. 13. no ſpiritual perſon ſhall buy, ts 
ſell again for profit, in any market, fair, &c. any cattle, corn, lead, 
tin, hides, leather, tallow, fiſh, wool, wood, victual, or mer- 
chandize, on pain of, treble value, &c. And ſuch contract ſhall 
be void. 

Nor ſhall uſe any tanhouſe, or brewhouſe, unleſs for ſervice 
of the houſe, on pain of 10 J. per month, Cc. 

But by the ſame flatute, if a ſpiritual perſon buys without fraud, 
horſes, cattle, goods, &c, for his neceſſary uſes, and afterwards 
diſlikes them, he may ſell them again, &c. 

(By ff. 17 G. 3. C. 53. where there is no houſe, or it is ſo 
much out of repair that one year's neat income will not repair i, 
parſon, by conſent of patron and ordinary, may borrow two year 


neat income on mortgage for 25 years, which binds * 
| ntere 
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ECCLESIASTICAL PERSONS. 
Intereſt and 5 J. per cent. (or 10 J. per cent. if non-reſident) ſhall 
be paid annually, If the incumbent do not apply the ordinary 


may, where the living is 100 J. per ann. and the parſon non-re- 
fident-] | 


Eccleſiaſtical Cenſures. 
Vide Prerogative, (D. 12.) 


© Eccleſiaſtical Courts: 
Vide Courts, (N. 1, &c.)—Diſmes, (M. 1, Kc.) 


Eccleſiaſtical Jurisdicklan, and Laws. 
Vide Prarogative, (D. 9, &c.) 


EG TPTIANS. 
Vide Fuſtices, (S. 9.) 


EJECTMEN I. 


(A) By whom it lies. 


* ejectment lies by a leſſee for years for recovery of his 
term, and damages, if he be ouſted by his leſſor, or a 
ſtranger. F. NM. B. 220. 

It is a poſſeſſory remedy, and only competent where the leſſor 
of plaintiff may enter; therefore it is neceſſary for plaintiff to 
ſhew his leſſor had a right to enter, by proving a poſſeſſion 
within 20 years, or accounting for the want of it under ſome 
exception in 21 J. 1. c. 16. Taylor v. Herde, H. 30 G. 2. 
1 B. M. 60.] 

Of what things it lies, or not, and upon what demiſe, and how 
the judgment ſhall be. Vide Pleader, (2 Z. 1, &c.) 

But now the courſe is to make a nominal plaintiff upon 
a feigned demiſe. | 

And after the declaration delivered, the plaintiff may be 
changed by rule of court, before plea, if there be cauſe for 
it; as, if he be a witneſs upon the trial of the cauſe, 
5 Med. 333. 

Ejectments are under the controul of the court, and may be 
managed by them to anſwer every end of juſtice and convenience. 
Fairclana v. Shamtitle, H. 2 G. 3. 3 B. M. 1290. ] 

And therefore, if by any means the plaintiff can be ſuppoſed 
to have a title as laid in the declaration, after verdict, the court 
will ſupport the judgement : thus, if there be two demiles of the 

Vor. III. Rr ſame 
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EJECTMENT,. 


ſame premiſſes laid on the ſame day, the court of error in favour 
of the judgement will ſuppoſe that the demiſes were made by 
two joint tenants, of the whole land, though each demiſe 
will paſs only the reſpective moiety of him whoſe demiſe it is, 
1 Wilſ. 1.* 

['The court will not order a leſſor, having privilege, to name 
a good = to be liable to coſts. Preſton v. Lingen, M. 8 C. 
Str. 479] | 

[1f a perſon claims land as lord, by eſcheat, the proper way to 
try the right is for him to bring ejectment, and the perſon 
claiming as heir ſhall defend either alone or with the tenant 
in poſſeſſion. Fairclaim V. Shamtitle, H. 2 G. 3. 3 B. 
A. 1290.] 

[The formal title of a truſtee ſhall not be ſet up againſt the 
ceſtuy gue truſt ; but if the truſtee is a truſtee for mortgages, 
and not for the defendant the mortgagor, he may recover, 
Armſtrong v. Peirſe, P. 6 G. 3. 3 B. M. 1898.] 

When the landlord is made defendant, the plaintiff muſt 
prove the defendant's tenant, in poſſeſſion of the premiſſes. 
1 Wilſ. 220,* | 


(B) By whom not. 


3 an ejectment does not lie by him, who has not an im- 
mediate intereſt or poſſeſſion: as, if a leaſe be to A. for 
years, and afterwards to B. for years, and A. be ouſted; B. 
cannot bring an ejectment. 1 Rol. 3. 

So it does not lie by him, who has only a poſſeſſion in law; as, 
if leſſce for years makes a leaſe at will to one, who is ouſted; 


the leſſee for years ſhall not maintain an ejectment. RK, 


1 Rol. 3. Tanf. cont. but Co. acc. ibid. 
So it does not lie by any one when his intereſt is determined; 


as, if a man covenants to ſtand ſeiſed of 100 J. per ann. to the 


uſe of his daughters, till they raiſe 500 /. for their portions ſuc- 
cefſive z after 12 yung the eldeſt daughter cannot enter or have an 
ejectment, tho' her portion was not raiſed : for that would be to 


the prejudice of the other daughters. R. Co. El. 800, 


[Twenty years adverſe poſſeſſion in deſendant, takes away 
plaintiſf's right of poſſeſſion, as well as his action or remedy by 
ejectment. Taylor v. Horde, H. 30 G. 2. B. M. Go.] 

By the . 4 Geo. 2. 28. if half a year's rent be due, the leflor 
having title of re-entry may, without legal demand or re-entry, 
ſerve an ejectment, and on judgment againſt the caſual ejector, 
or nonſuit for not confeſſing leaſe, entry, and nter, on proof by 


* affidavit, or, if defendant appear, on proof at the trial, that half 


a year's rent was due, and no ſufficient diſtreſs, and he had title 
to re-enter, the plaintiff ſhall have judgment and execution ; and 


alter fix calendar months after exccution and no payment of 


arrears and coſts, the leſſee, or any claiming under him, ſhal 
have no relief in equity, 1 
0s 
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Provided, a mortgagee not in poſſeſſion ſhall not be barred, if 
in fix calendar months after execution, he pay all arrears and coſts, 


and perform the covenants of the leaſe. f [fBy the 1 


the tenant, to whom a declaration in ejectmen : ſhall be delivered, ſhall forthwith give notice to 
his landlord on pain of forfe-ting the value of three years improved rent. 

And the court may ſuffer the landlord to make himſelf defendant by joining with the tenant ; 
but in caſe the tenant ſhall neglect to appear, judgment ſha!l be ſigned againſt the caſual ejector; 
but if the landlord ſhall deſire to appear by himſelf and conſent to enter into the common rule, the 
court ſhall permithim ſo to do, and order a ſtay of execution upon the judgment againſt the caſual 
ejeQor till further order.] 


[If a landlord ſerves tenant with ejectment under 4 G. 2. 
c. 28, and has judgment by default, and poſſeſſion delivered, and 
tenant tenders no rent, nor files bill for relief, but ſeveral years 
after brings ejectment againſt the landlord, he ſhall not recover 
tho at his Zecond ejectment no affidavit is produced that half a 
year's rent was due, and no ſufficient diſtreſs countervailing the 
arrears. Doe v. Lewis, T. 31 G. 2. 1 B. A. 614.] *for it 
ſhall be preſumed that an affidavit was regularly made, and that 
all the requiſites of that act were duly complied with, * | 

[A. covenants that B. (a partner) ſhall live in his houſe, and 
that if A. dies, his executor ſhall renew the leaſe. A. can- 
not recover, Right V. Proctor, 2. 8 G. 3. 4 B. AH. 2208.) 

Vide Eſtates, (H. 9.) 


Ejeckment of Ward. 
Vide Guardian, (H. 2.) 


ELECTION. 


(A) Eleition; who ſhall have it. 
(A. 1.) He, who ought to do the firſt Act. 


Ti an election be given to another of two ſeveral things, 
he, who ought to do the firſt act, ſhall have the election: 
as, if a man grants to another to have a rent, or a robe yearly at 
ſuch a feaſt, the grantor has an election to deliver the one or the 
other. Co. L. 145. a. 

If an obligation be with condition, that if the obligor 2vork out 
the 40 1. in packing when the obligee hath occaſion ts employ him, or 
pay the 40 J. then, &. the obligee hath election to take the 42 J. 
in work or money. R. 2 Md. 304. (a) 


(a) Note; Theſe two c:ſes ſeem to be contradiftory z but the eontradifttion is in 
the general terms, in which the propotition is delivered in the two caſes : whether 
ihe obligot or the obligee ſhall have the eleQtion does not depend vn avy general prig- 
ciple, bat on the manner in which the condition is worded, 
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Tf a father having three daughters grants to A. the difpoſition 
of the marriage of one of them; the father ſhall chuſe of which 
daughter A. ſliall have the marriage. R. per all the J. Dal. 73. 

[If A. enfeoffs B. of the manor of D. except a cloſe names 
N. and there are two dloſes named M. one 9 acres, the other 
three acres; the fecitor ſhall chuſe which cloſe he ſhall have. R. 
1 Leo, 268. ] * 

Ho, if a man leaſes, rendring rent, or a robe; the leſſee has 
an election to pay the one, or the other; for he is to do the firſt 
act. G. L. 145. a. ; | 

So, if a man grants out of his wood ſo many cart-loads of 
maple, or hazle ; the grantee has the election to take the one, or 
the other. Co. L. 145. a. VE 

If he grants one of the horſes in his ſtable ; the grantee has an 
election to take which he pleaſcs. Co. L. 145. a. 

If a man conveys 2 acres, the one for life, the other in 
ſee; the grantee has an election to take the one, or the other, 
1 Rol. 725. l. 45. 

So, if he levies a fine of 10 acres out of 100, the conuſce 
has the election. R. 1 Rel. 725. I. 35. 

Or, if the conuſee renders back to the conuſor for years, the 
conuſor ſhall have the election. R. 1 Rel. 725. I. 40. 

If a man covenants to make an eſtate at the coſts of B. in 


fee, he ſhall chuſe what conveyance he will make; for he is to do 


(A. 2.) 
Whoſhalldo 
the firſt act. 
Vide ante, 

(A. 1.) 


the firſt act, viz. give notice what conveyance he will make, 


2 Mid. 75. Hide paſt, (A. 2.) 


If a man be bound to make an aſſurance, he who is bound to 
make it, ought to do the firſt act. Co. El. 718. Jide Con- 
dition, (H.) 

Tho it is to be made at the charge of the covenantee, obligee 
Sc. X. 5 G. 22. l. | 

The' the covenant be to make a particular conveyance z as, a 
feoffment, Sc. R. 5 G. 22. b K. cont, Mo. 22. 

If bound to make a leaſe to A. for three lives, which A. ſhall 
name; A. ſhall do the firſt act. R. 2 Mad. 75. 

So, if the condition of an obligation be in the disjunctixe, 
the election thall always be in the obligor; for the condition was 
for his benefit. 2 Med. 201. R. 3 Lev. 137. 

Tho' in one part of the disjunctire the obligee ought to do the 
firſt act. 2 Med. 201. | 

If a man has ſeveral remedies for the ſame thing, he has an 
election to uſe which he pleaſes. Co. L. 145. 6. 

If a conveyance operates ſeveral ways, the grantee, &c. may 
take it as he pleaſes : as, if a man conveys to A. by bargain and 
ſale, and by fine, he may take by which he pleaſes if both are 
compleated together. Semb. 4 C. 752. a. 

If by demiſe, bargain and ſale, the leflee may take by common 
law, or by way of ute. R. 2 (C. 35.6. 

But a man by his wrong or defanlt may loſe his election, and 

. ”= . ** 
give It to the feoffee, Sc. as, ii a man grants o much to be 1 
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ELECTION. 


by aſſignment if the grantor does not aſſign at the day, the 
' grantee may take it in what part of the wood he pleaſes, without 
aſſignment. R. 1 Rel. 725. J. 30. 

If a man enfeoffs another of two acres, the one for life, the 
other in fee, and he makes a feoffment of both; the feoffor may 
enter for the forfeiture in the one, or the other. G. L. 145. a. 

If a man grants a rent or a robe, at ſuch a feaſt, and does not 
deliver it at the day; the grantee may demand which he pleaſes. 
Co. L. 145+ à. | 

So, if leſſee, rendring rent, or corn, does not pay, the leſſor 
ſhall have which he pleaſes. R. 1 Rel. 725. J. 25. 

Yet, if the thing, of which the election is given, is to have 
continuance, a failure uc vice does not devolve the election 
upon the other: as, if A. grants an annuity, or a robe, to B. to be 
paid at Eo/ter annuatim for his life; if A. does not pay, B. ſhall 
not have a writ of annuity for the one only, but for the one or 
the other, in the disjunctive. Co. L. 145. a. 


(B) At what Time Cleffon (hail be made. 


JF the thing, of which the election is given, is to be done 
unici vice, the election ought to be at the time. Co. 
I. 145. 4. 

So, if nothing paſſed or veſted in the grantee, Sc. before his 
election, it ought to be made in the life of the parties. Co. 
IL. 145. a. 

As, f a man gives to A. ſuch of his horſes, as A. and B. ſhall 
chaſe, the election ought to be in the life of 4. 1 Rol. 726. 
J. 2. 

But where an intereſt veſts immediately by the grant, Ec. 
election may be made by the heir or executor, as well as by the 
party himſelf. C. L. 145. 4. 

As, if a fine be of 100 acres, and the conuſee renders 50 to 
the conuſor for years z his executor may chuſe which 50 he will 
have. R. 1 Rel. 725. J. 47. 

If a man gives one of his horſes to 4, and B; after the death 
of A. B. may chuſe which he will take: for an intereſt vetted 
in them immediately by the gift. 1 Nel. 725. l. 52. 

So, if the election determines only the manner or degree, in 
which he ſhall have the thing; his heir or executor, as well as 
the party himſelf may make it: for in ſuch caſe the intereſt veſts 
immediately. G. L. 145. a. . 

Asz upon a grant of a rent-charge, the heir or aſſignee may 
elect to have it, as an annuity, or as a rent. Co. L. 144. b. 

So, if the thing, of which election is given, is annual and to 
taye continuance, the heir or executor may make the election, 
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(c) Determination of an Elettion. 


(C. 1.) What ſhall be. 


A Determination of a man's election ſhall be made by expreſz 
words, or by act. | 

As, if a man, who has election to have a fee in one acre, 
or another, makes a feoffment of one of them ; this determines 
his election. 1 Rol. 726. D. | 

If he leaſes two acres, remainder of one of them in fee, and 


afterwards gives licence to the leſſee to cut trees in one; this 


amounts to an election to have the fee in the other. P!, 
Com, 6. ö. 1 Rel. 726. l. 10. | 
If a covenant be to pay tithes in kind, or 205. at the election 
of a prebendary ; by the diſſolution of the prebend, and corpo. 
ration which ought to pay, the election is gone. R. Hard. 387. 


(C. 2.) What not. 


But if a man has his election to take by the common law, or 
by way of uſe, a general entry does not determine his election. 
R. 2 Co. 37. 6. 

If by grant an abbot has his election to pay tithes, or ſuch 
a ſum for them; the election, by the diſſolution, goes to the 
king and his patentee. Hard. 383. 


If a man once determines his election, it ſhall be determined 


for ever : as, if an obligation delivered to the uſe of A. be re- 


fuſed when he is firſt informed of it, he cannot afterwards ac- 
cept it. R. 1 Rel. 726. |. 15. 

If a man diſtrains for rent, he ſhall never after have annuity; 
nor vice verſa. Vide Co. L. 145. a. b. Vide Annuity, (C. 1, &c.) 

So, if ſeveral perſons have an election, he, who firſt makes 
election, determines it for ever. Co. L. 145. a. 

But where an election is of ſeveral remedies, if he chuſes one, 
he may afterwards have the other in perſonal caſes ; as, where 
he has election of ſeveral actions. Cz. L. 146. a. 


Vide more as to election of remedies, in Aion, (M. 1, &c.) 
— Annuity, (C. 1, &c.)—Audita Querela, (D.) 


Guardſan by Election. 
Vide Guardian, (F. 1, 2.) 


Eledion of Juſtices of Peace. 
Vide Fuflices of Peace, (A. 3.) 


ELECTION. G15 


Election in a Cozpozation. 
Vide Franchiſes, (F. 20, &c. 29.—Mandamus, (C. 2.) 


Elefffon to Parliament. ; 
Vide Parliament, (D. 8, &c.—E, 15.— Scotland, (D. 4. 5.) 
E LE G I T. 
Vide Execution, (C. 14.)—Preceſs, (E. 6.) 
ELOPEMENT. 
Vide Dower, (F. 2.)---Pleader, (2 T. 11.) 
3 
Vide Franchiſe, (D. 8.) 
, EMBLEMENTS. 
Vide Biens, (G. 1, 2.) 
EMB RACE RT. 


Vide Maintenance. 


ENACTING OF LAWS. 
Vide Parliament, (G. 10, &c.)—Preregative, (D. 1.) 


ENCLOSURE. 
Vide Drait, (M. 1, 2.) 


ENDOWMENT. 
Vide Dower.— Eccleſiaftical Perſons, (C. 10, &c. 13.) 


ENF ANT. 


(A) Jnfant, who ſhall be. 


Y the common law, a male or a female is called an infant 
till the age of 21 years. Co. 171. L, b. 
But by the civil law the age of 17 years, 
Rr 4 8o 
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ELECTION, 


(c) Determination of an Election. 


(C. 1.) What ſhall be. 


A Determination of a man's election ſhall be made by expreſg 
words, or by act. | 
As, if a man, who has election to have a fee in one acre, 


or another, makes a feoffment of one of them; this determines 


his election. 1 Rol. 726. D. 

If he leaſes two acres, remainder of one of them in fee, and 
afterwards gives licence to the leſſee to cut trees in one ; this 
amounts to an election to have the fee in the other. B. 
Com, 6. ö. 1 Rol. 726. J. 10. | 

If a covenant be to pay tithes in kind, or 20s. at the election 
of a prebendary; by the diſſolution of the prebend, and corps. 
ration which ought to pay, the election is gone. R. Hard. 387. 


(C. 2.) What not, 


But if a man has his election to take by the common law, or 
by way of uſe, a general entry does not determine his election, 
R. 2 Co. 37. b. 

If by grant an abbot has his election to pay tithes, or ſuch 
a ſum for them; the election, by the diſſolution, goes to the 


king and his patentee. Hard. 383. 


If a man once determines his election, it ſhall be determined 
for ever: as, if an obligation delivered to the uſe of A. be re- 
fuſed when he is firſt informed of it, he cannot afterwards ac- 
cept it. R. 1 Rol. 726. |. 15. 


If a man diſtrains for rent, he ſhall never after have annuity; 


nor vice verſa. Vide Co. L. 145. a. ö. Vide Annuity, (C. 1, &c.) 


So, if ſeveral perſons have an election, he, who firſt makes 
election, determines it for ever. Co. L. 145. a. 

But where an election is of ſeveral remedies, if he chuſes one, 
he may afterwards have the other in perſonal caſes; as, where 
he has election of ſeveral actions. Ca. L. 146. a. 


Vide more as to election of remedies, in Aion, (M. 1. &c.) 
— Annuity, (C. 1, &Cc.)—Audita Querela, (D.) 


Guardfan by Elefion. 
Vide Guardian, (F. 1, 2.) 


Election of Juſtices of Peace. 
Vide Fuſlices of Peace, (A. 3.) 


ELECTION. G15 


Cletion in a Cozpozatfon. 
Vide Franchiſes, (F. 20, &c. 29.—Mandamus, (C. 2.) 


Eleftfon to Parliament. 
Vide Parliament, (D. 8, &c.—E. 15.— Scotland, (D. 4. 5.) 
E LE G I T. 
Vide Execution, (C. 14.)—Proceſs, (E. 6.) 
ELOPEMENT. 
Vide Dower, (F. 2.)---Pleader, (2 V. 11.) 


SS & 
Vide Franchiſe, (D. 8.) 
EMBLEMENTS. 
Vide Biens, (G. 1, 2.) 


EMBRACERY. 
Vide Maintenance. 
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ENACTING OF LA WS. 
Vide Parliament, (G. 10, &c.)—Preregative, (D. 1.) 
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ENCLOSURE. 
Vide Droit, (M. 1, 2.) 


ENDOWMENT. 
Vide Dower.— Ecclefcaftical Perſons, (C. 10, &. 13.) 


ENF AN T. 


(A) Infant, who ſhall be. 


Y the common law, a male or a female is called an infant 
till the age of 21 years. Co. 171. L. ö. 
But by the civil law the age of 17 years, 
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So a man, born the firſt of February 1600, after eleyen 
o'clock at night, might make a will, &c. after one o'clock in 
the morning of the laſt day of January, anno 1621 ; for he wa; 
then of full age. Per Helt, 1 Sal. 44 


(B) Mhat he may do. 
(B. 1.) May purchaſe. 


A N infant has capacity to purchaſe lands or tenements durin 
his infancy; for prima facie it ſhall be intended for his 

benefit. Co. L. 2. b. 

And therefore, if a feoffment be made to an infant, and livery 
to him in perſon, it ſhall be good till it be avoided. 

So, if an infant makes a letter of attorney to take livery, and 
livery is made to him by attorney ; for it ſhall be intended for his 
profit. R. 1 Rol. 730. J. 10. 


(B. 2.) May levy a Fine, or ſuffer a Recovery. 


50, if an infant by fine conveys his eſtate to another, the eſtate 
paſſes by fine till it be avoided. 

And, if he declares the uſes by deed, the declaration of the 
uſes ſtands good as long as the fine is in force; for he has power 
to declare the uſes, as incident. 2 Co. 58. a, Per 2 Ch. }, 
10 C. 42.b. R. 1 Rol. 730. l. go. Dal. 47. 

[If infant covenants to levy a fine at ſuch a time, to ſuch 
uſes; before the time he comes of age, levies the fine, and by 
another deed made at full age declares it to other uſes ; the laſt 
deed ſhall lead the uſes. Str. g4.] 

And tho' the infant dies after the king's ſilver paid, the in- 
groſſing ſhall not be ſtayed; for it is then a fine, Per 3 7. 
Dy. cant. Dy. 220. 6. Dal. 56. 

So, if an infant ſuifers a common recovery, and comes in as 
vouchee in perſon, or by attorney, the eſtate paſſes till tlie re- 
covery be reverſed. 2 Iiſt. 483. 

And if he comes in as vouchee by guardian, he ſhall be bound 
by it. Cont. 10 Co. 43. a. R. acc. Cro. Car. 307. Hob. 197. 
i Rol. 731. J. 5. 751. J. 50.752. J. 1. Jon. 318. R. Godb. 161. 
Acc. 1 Leo. 211. 1 Sid. 321. R. Cre. El. (71, 2.) 

And the king, upon petition, may admit an infant to ſuſfer a 
recovery by his guardian. 1 Per, 461. Ley. 83. 

But ſuch admittance ought not to be granted, except upon ur- 
gent neceſſity. R. Sal. 567. 

So, if an infant makes a feoſſment and livery in perſon, the 
feoſtment is good till it be defeated, 2 Kal. 2. I. 37, Ac 
2 J. 483. 


* 


E N F AN T. 
(B. 3.) May make an Exchange, Leaſe, c. 


So, if an infant exchanges his land, and occupies the land 
given in exchange; it ſhall be good till it be defeated : for it is 
tantamount to a livery. Co. L. 51. 6. | 

So, if an infant makes a teaſe for years rendring rent, it ſhall 
be good till it be defeated, Co. L. 308. a. 1 Pl, 729. J. 55. 

[If A. deviſes land and houſes thereon, to fix chudicu, all in- 
fnts, and the mother, acting as guardian, grants a building 
leaſe for 41 years, and the eldeſt ſon aged 19 joins in it, and co- 
renants for quiet enjoyment, and that the others when of age 
ſhall confirm, and they all attain 21, nd accept the rent for 10 
years after; a court of equity will citaÞ!;%1 the leaſe, Smith v. 
Lin, T. 1739. 1 Athyns 489.] 

[By ff. 29 C. 2, c. 31. infants, lunaticks, aud feme coverts, 
may apply by petition to chancery, c. and by leave ſurrender 
lates by deed, in order to renew the ſame. ] 


(B. 4.) A Statute, or Recog'zance, 


So, if an infant acknowledges a ſtatute, or recognizance ; it 


ſhall be good till it be defeated. 10 Co. 43. a. bend. pl. 123. 


(B. 5.) A Contract for Neceſſaries. 


So, if an infant makes a contract for neceſſaries, it binds him. 
Co. L. 172. a. 

As, if he contracts to pay for his eating and drinking, Co. 
I. 172. a. R. Jon. 182. 

Or, contracts generally ſor his table, or with his brewer for 
drink. R. 1 Kal. 729. J. 6. R. Lat. 157. Dy. 104. be 
in Marge 

So, if he contracts for neceſſary apparel. Co. L. 172. a. 
1 Rel. 729. J. 5. 

Or, with a taylor to make cloaths. R. Lat. 157. R. Jon. 146. 
Dy. 104. b. in marg. 

And if he brings the materials to the taylor, there is no need 
to aver that they were ſuitable to his quality. R. Lat. 157. 

90, if he contracts for phyſick. Co. L. 172. 4. 

Or, for his cure with a ſurgeon, when he is woundcd, 
Pal. 528. 

Or, for billets and firing. 1 Rel. 729. J. 30. 

Or, for his ſchooling, or inſtruction in reading and writing, 
Ec. Co. L. 172. 4. R. 1 Sid. 112. Mar. 40. 

Or, for all together, diet, apparel, wathing, lodging, and 
ſchooling. R. Pal. 528. 

Or, in conſideration that A. had expended 7 /. for diet and 
teaching, to pay 7/. R. Fen. 182. 

So a contract, to pay ſo much per ann. for his diet and ſchool- 
ing, is good, R. 1 Rol. 729. I. 25. 

Or, if he be » houſckeeper, to find victuals, Ye. for his fa- 

mily, 1 Sid. 112. | a 
[Ne- 
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[Neceffaries for an infant's wife, are neceſſaries for him, but 
not if provided in order for the marriage. Turner v. Tri 
P. 5 G. Str. 168.] ; 

And, upon ſuch contract by an infant, an aſſumpſit lies, R. 


Lat. 169. Jon. 146. Pal. 528. 
Or, if he gives a ſingle bill for money upon ſuch contract, it 


» nds him. 1 Kol. 729. J. 20. Cro. El. 920. K. I Lev, 86, 


Vide Chan- 


7, (3 R. 
3» Kc.) 


So, if he accounts upon ſuch contract, an aſſumpſit lies upon 
an inſimul computãſſet. Pal. 5 28. Dub. 

The court ſhall be judge what things are neceſſary, Ch, 
El. 583. (a) 

[If goods, not neceſſaries, are delivered to an infant, who 
after full age promiſes to pay, he is bound, Southerten v. Whit. 
lock, H. 12 G. Str. 690.] 


(B. 6.) May do Things neceſſary. 


So an infant may do things neceſſary to be done for the publick 
good : as, he ſhall be ſworn to the king in the leet, after the age 
of 12 years. Co. L. 172. 6. | 

May do homage. Co. L. 65. ö. a ä 

And preſent to a church to avoid a lapſe. G. L. 172. a. 

So an infant may do a thing, to which he is bound or com- 
pellable by law. Co. L. 172. a. 

As, he may aſſign dower. Co. L. 35. a. | 

So an infant may maintain an action againſt a man of full age 
upon mutual promiſes of marriage. Dub. V. g. 275. 

[[nfant may ſue on a contract of marriage with a perſon of full 
age, tho'* infant cannot be ſued. Holt v. Ward, Clarencieux, 

5 & 6 G. 2. Str. 937.) W 

So he ſhall maintain afſumpſit, covenant, Sc. upon mutual 
promiſes or covenants, tho he himſelf is not bound by his pro- 
miſe or covenant on the other part. R. 1 Sid. 41, 446. Vide 
Action upon the Caſe upon Aſſumpſit, (B. 14.)— Covenant, (B. 1.) 

*50 he may be tlie leſſor in an ejectment, but then he mul 


give ſecurity for coſts. 1 Wilſ. 102.5 


*But if his guardian undertake for coſts it is ſufficient, 
Cowp. 128.* | | 

A fortiori, where the money or conſideration on the part of the 
infant is paid, and the conſideration executed. Cont. per Winch, 
1 Kal. 19. J. 15. Acc. per Hob. 77. R. 1 Sid. 41. K. 
i Vent. 51. 1 Med. 25. 

So, by cuſtom, an infant may make a feoffment at the age af 
15 years, which ſhall not be defeated. 


(a) Note; In the caſe from which this is extracted, the plaintiff had declared in 
debt fr ſeveral articles fpecifically named; the defendant pleaded infancy; the 
plaintiff replied that the infant was a gentleman, and therefore the things were no- 
ceſſary, to which the defendant demurred ; ſo that it was by the mode of pleading 
that the Court was obliged to decide whether the articles were neceſſary ; but where 
the declaration is general, and infancy is pleaded, and the plaintiff replies that the 
articles were neceſſaries, the queſtion is brought before the jury, whoſe province it 
ſeems more peculiarly to be, to decide on ſuch a queſtion, 'Or 
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Or, a leaſe for years. G. L. 45. b. 

But a cuſtom, that an infant may make a feoffment, grant, Ce. 
when he can meaſure an ell of ak or count 12 pence, is void. 
Codb. 14. 

[4, * to B. who dies, leaving C. his ſon and heir at 
law an infant, and D. his widow, joint-executors, A. borrows 
more money of E. and with part pays off C. and D. who by 
leaſe and re- leaſe convey to E. this conveyance binds C. the in- 
fant. Zouch v. Parſons, M. 6 G. 3. 3 B. M. 1794.) 

The acts of an infant which do not touch his intereſt, but 
take effect from an authority which he is truſted to exerciſe, are 
binding. Bid. | 

(The infant's privilege ſhall never be turned to a weapon of 
fraud or injuſtice, bid.) 


(C. 1.) What he cannot do. 


UT an infant cannot, generally, do an act which requires 
an oath : as, he cannot do fealty. G. L. 65. b. 

Shall not be ſworn upon an inqueſt. Co. L. 157. a. 172. 6. 

Cannot wage his law. Co. I. 172. b. 

Nor make his law of non-ſummons, Co. L. 172. b. 

So he cannot do a thing, which requires {kill and ability: as, 
he cannot do the ſervice of grand ſerjeantry at the coronation, 
but by deputy. G. L. i07. 6, 

An infant cannot be a mayor of a corporation, nor elected a 
burgeſs of one. Semb. Rex v. White, M. 7 G. 2. B.R.H.8.] 

50 he cannot be ſteward of a manor, nor take a grant of that 
office in poſſeſſion or reverſion, Co. L. 3. b. R. 1 Kal. 731. 
I, 40. Cro. El. 637. 

Neither can he be bailiff or receiver ; for he has not ſkill to 
render an account. Co L. 172. a. 

Neither can he be elected a burgeſs (of Port/mouth ) though 
he be not ſworn in till after age. Cp. 220.“ 

But an infant may take a grant of the ſtewardſhip of a manor, 
exercendum per ſe aut deputatum. R. C. Car. 279. Vide City- 
bold, (R. 5.) 

Vide Officer, (B. 3.) 


(C. 2.) What Act by him is void, 


So an infant cannot do an act apparently to his prejudice : as, 
he cannot make a leaſe, not rendring rent; for ſuch leaſe ſhall 
be void. 1 Rol. 729. J. 52. R. Mo. 105. Semb. Cro. El. 220, 

So a feoffment by an infant, with livery by letter of attorney, 
is void. Perk. Grant. 13. 

So, a feoffinent by himſelf to his guardian in ſocage, upon a 
preſumption of fraud. 1 RI. 728. J. 32. 

So, generally, every deed by an infant: as, a grant of a rent- 


charge, annuity, Cc. Perk. Grant 13. 3 Med. 3 10. 
2 A ſur- 
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A ſurrender by him, of a term ſor years, to him. in reverſon 
or remainder. R. 1 Rel. 728. J. 35. Cro. Car. 502, 

Tho? the ſurrender be by acceptance of a new leaſe upon the 
ſame rent. 1 R. 738. J. 40. R. Ov. Car. 502. 5 

Tho' the deed be delivered with his own hand, Cay, 
2 Rl. 21. |. 10. 

A joint warrant of attorney, given by the infant, and another 
may be vacated againſt the infant only. 2 Bl. Rep. 1133.* 

An infant cannot execute a power over a real eſtate, Hearle 
v. Greenbank, P. 1749. 3 Atkyn; 695. 1 Vezey 298,] 

[Thereforc, if a father deviſes his real eſtate to truſtees, 
to apply the rents to the ſole uſe of his daughter, not- 
withitanding her coverture, and to permit her by any deed or 
writing to give, deviſe and bequeath the ſame, notwithſtanding 
her coverture, as ſhe ſhould think fit; her will made during her 
infancy is not a good execution of this power. .4bid.] 

So, regularly, a contract by an infant, if it be not for ne- 
cefiaries, ſhall be void. Vide ante, (B. 5.) 

And therefore, a covenant by an infant to bind himſelf ap. 
prentice, does not bind, except when it is warranted by the 
cuſtom of London, or by the fl, 5 Il. 4. D. Cre. El. 653. 
2 Ou. 494. Vide Juſtices of Peace, (E. 55.) ; 

And if he be an apprentice purſuant to the cuſtom or the 
ſtatute, he is not bound by a ccllateral covenant. Cro. £1. 653, 
R. Cv. Car. 179. 

Zo a promiſe by lim or another, in conſideration of forbear. 
ance of 2 debt due by him during his infancy, is void. Nu. 
Aclion upon the Caſe upon A, enge, (Be 1.—F. 8.) 

Jo, it an infant be a mercer, Sc. and buys goods and wares 
for the uſe of his ſhop, the contract does not bind him. R. 
1 Rol. 729. I. 15, Dy. 104. b. in marg. R. 2 Cro. 494. 
[WW hywoall v. Champion, it. 11 G. 2. Str. 1083. 

If he borrows money, tho' he afterwards employs it for ne- 
ceſſaries. 1 Sal. 279. 

Or, it was lent to him for neceſſaries; for the lender ought to 
provide them. K. 1. Sal. 386, 7. 

So, if an action be for money lent and laid out, and the defend- 
ant pleads, vithin age, and the plaintiff replies, for eceſartes ; ior 
he does not anſwer to the loan. R. 5 Med. 368. 

So, if an infant trades as a merchant, and gives a bill of ex- 
change, it ſhall be void. R. Carth. 160, 

So, if an infant gives an obligation for a ſum due for neceſſi- 
ries, it ſhall be void. Co. L. 172. 4. R. Cro. El. 920. Mr 
679. Adm. 1. Lev. 85. When it is with a penalty; but 
otherwiſe if the bond he ſingle.“ | 

Or, accounts for neceſtaries bought, and an action upon 
oſſianpfit is brought for neceflaries due upon account. 2 Rv. 271 

* An infant who lives with his parent, and is properly main- 
tained by him, cannot bind himſelf to a {trange?, even for neccl- 


ſarics. 2 Bl. Rep. 1325.“ 8 
| 0 
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So, if an infant ſells goods, the ale is void; and if the vendee 
kes them, treſpaſs lies againſt him. 1 Mod. 137. Vide ph, 


- 3+) a 
If he loſes money at gaming, and the winner takes it, trover 


lies. F,. g. 279. : . E 
e court, on motion, will ſet aſide a judgment on a warrant 


of attorney executed by an infant. Wilmot v. Bye, T. 10 1 


C. 2. B. R. H. 376] | 

[All gifts, grants or deeds, which do not take effect by 
delivery of his hand, are void. Zouch v. Parſons, IM. 6 G. 3. 
3. B. M. 1794.] ; : a 

[A leaſe on which no rent is reſerved is not abſolutely void. 
Infant may make leaſe, without rent, to try his title. Hid.] 

Leſſec can in no caſe avoid the leaſe on account of the leflor's 
infancy, therefore not wid. Vid. 

A ſurrender by deed is not abſolutely void ; infant ſurrenders 
unprofitable leaſe, leſſor accepts, the premiſes are burnt, he can- 
not ſay the ſurrender is void. The other party to 2 deed can in no 
caſe object on account of infancy. Hid.] 

If there ſhould be a new caſe, where it would be more bene- 
fcial to have it void, (as if he might otherwiſe be ſubject to for- 
feiture, damages or breach of truſt) the reaſon of the privilege 
would warrant exception to this general rule. id.] 

[By . 17 G. 3. c. 26. Annuity granted by infant void, tho 
attempted to be confirmed when of age.] 

[To ſolicit infant to grant annuity puniſhable by fine, impri- 
ſonment, or corporal puniſhment. ] 


(C. 3.) What, only voidable. 


80 generally, 'eyery purchaſe by an infant is voidable. Co. 

L. 2. . Vide ante, (B. 1.) | 
And a conveyance by fine, common recovery, feoffinent, ex- 

change, Fc. Vide ante, (B. 2, 3.) 

8o a leaſe rendring rent. F,. g. 279. Vide ante, (B. 3.) 
A ſtatute, or recognizance. Vide ante, (B. 4.) 

ON a leafe of a copyhold without licence, rendring rent. R. 
t. 199. | 
So if an infant bails goods to his own uſe, it is only voidable 

* treſpaſs does not lie againſt the bailce. 1 Rel. 730. 

20. 

80 if he ſells goods, and delivers them with his own hands, 

l does not lie againſt the vendee. 1 Mad. 137. Vide ante, 
2. | | 

[All gifts, grants or deeds, by matter in deed, or in writing, 

which do take effect by delivery of his hand, are voidable by him- 

ſelf, his heirs, or thoſe who have his eſtate. Zouch v. Parſens, 

M.6G.3. 3 B. M. 1794-] 

The true ground why an infant's deed is only voidable, is the 

lolemuity of the delivery. Semb. Ibid] x 

| 1 Rut 
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But if otherwiſe, if infant receives mortgage- money, and con. 
veys, it is ſuch ſemblance of benefit as makes conveyance only 
voidable. 1b:d.] 


(C.4) If an infant aliens in fee, in tail, or for life, by conveyance ; 
w avoid- : « r . cyance in 
ed. By dum puis, he at his full age, or his heir, may avoid it by a writ of dm 
Fuit infra fuit infra ætatem. F. N. B. 1 92. G. Vide Dum fuit infra ta- 
_— ww } 
And it lies in the per, in the per & cui, or in the pot. F. N. 
B. 1 92. H. 
So it lies by the heir, though he be within age. F. N. 
B. 192. J. | 
80 if huſband and wife alien the land of the wife, both being 
infants; the wiſe, after the death of her huſband, may have ; 
dum fait infra ætatem. F. N. B. 192. K. G. L. 337. a. 
So if they join in an alienation where the wife only was an in- 
fant; after the death of her huſband, ſhe may have a dum fuit in- 
fra ætatem, as well as a cui in vitd, Dub. F. N. B. 192. I. 
But if joint-tenants, infants, join in an alienation, they cannot 
join in a dum fuit infra ætatem. F. N. B. 192. K. 
And if one of them aliens, the ſurvivor ſhall not have a dun 
Fuit, &c. for the jointure was ſevered, but the heir of the alienor, 
F. . N. B. 192. 


(0. 5.) Zo an infant, or his heir, may avoid his feoffinent, &c. by en- 
= entry, 
Co 


try, when the entry is not tolled. F. N. B. 192. G. 

If a huſband within age makes a feoffment of the land of his 
wife, and dies, ſhe may enter. Lit. S. 633. 

But if the alienation was by fine, recovery, &c. which are 
matters of record, it muſt be avoided by error. 

So a ſtatute, recognizance, &c. by an infant, ſhall be avoided 
by audita querela. 

So an obligation, or other deed, ſhall be avoided by plea of 
within age; for it cannot be ſaid, non eft factum. 


If an infant continues in poſſeſſion, after his full age, of lands 
demiſed to him during his minority, he affirms the leaſe. R. 
1 Rel. 731. I. 45. | | 

If an infant affirms a leaſe to him, after his full age, he ſhall be 
liable to the arrears of rent incurred before. R. 1 Nl. 73 T. J. 50. 
2 Cv. 320. 2 Bul. 69. Godb. 365. 

So during his infancy, if he occupies by virtue of the leaſe. 
R. 2 Bul. 69. 


ED) But if the eſtate, &c. to the infant was void, it cannot be af- 
— firmed by his agreement at full age: As if a leſſee, being an iir. 
aS.med. fant, takes a new leaſe, ta commence at a future day; this ſhall 
not be a ſurrender, tho? at full age it commenced, and he then 

entred and claimed by this new leaſe. R. 1 Rel. 728. J. 40. 
If he ſells his term, the ſale ſhall not be affirmed ; tho' he ac- 


cepts part of the money after his full age. R. Dal. 47. 16 
A | e. 
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A feoffment, or other alienation by an infant, may be avoided 
by himſelf. - : 

Or by any privy in blood; as by his heir, 8 Co. 42. 5, 

Tho he be a ſpecial heir who takes per formam doi, and not 
heir general. 8 Co. 43. 

But it ſhall not be avoided by a privy in eſtate; as by the lord by 


eſcheat. 8 G. 43- 
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By whom 
avoided. 


A feoffment, or other alienation in pair, by an infant, may be (o 9.) 


avoided by him or his heir at any time by entry; be it within age, 
or after his full age. Co. L. 380. 6. 

Though it be by indenture of bargain and ſale inrolled. 
2 Infl. 673. 

[If infant makes feoffment, or conveys by leaſe and releaſe, 
and re- enters within age, ſtill the feoffment or conveyance is only 
voidable, and he may elect to confirm it when of full age; 
therefore a ſtranger cannot avail himſelf of infant's entry, for he 
cannot elect for him. Zouch v. Parſons, H. 6 G. 3. 3 B. 
M. 1794.) f ; : 

So a judgment againſt an infant may be avoided, be- 
fore or after his full age, by error, for that he appeared by 
attorney, being an infant, and not by guardian : for it ſhall not 
be tried by inſpection, but by the country. R. 2 Kal. 573. 


15, 25, 45+ 


At what 
time. 
Within or 
after full 


age. 


But a dum fuit infra ætatem does not lie by an infant (C. 10.) 


himſelf during his nonage. 
(C. 4.) 


F. N. B. 192. G, Vide ante, — tull 


So matter of record, which ought to be tried by inſpection, (c. 15.) 
During tus 
nonage. 


cannot be avoided after his full age. 

And therefore, a ſine or recovery by ar infant ought to be re- 
rerſed by error during his nonage. 2 1nf?. 483, 4. 673. Co. 
I. 380. 5. Semb. 1 Lev. 142. | 

Or upon examination and inſpection of the infant, it ſhall be 
vacated. R. Skin. 24. 

And the inſpection ought to be before his full age, Semb. 
20. 230. 

80 a . or recognizance ought to be avoided by audita gue- 
rela during his nonage. Co. L. 380. b. 2 Inſt. 673. R. 1 Aid. 25. 
Bend. 80. | 

But if he be inſpected during his nonage, and it be recorded 
that he is within age, the judgment for reverſal may be after his 
full age. Co. L. 380. 6. 

When trial ſhall be by inſpectior, and how, /ide Trial, 
(B. 1, &c.) 
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D) The Paivileges of an Inkant. 
(D. 1.) When the Paro demurs. 


1 N all actions anceftrel rightful, when a bare right deſcends t 

the infant from his anceſtor, the parz/ demurs till his full age; 
without other plea, except the prayer of the tenant that the pay; 
may demur ; for he ſhall not be in danger of a perpetual bar of hi; 
Tight for want of knowledge. R. 6 G. 3. b. 

[And affidavit of infancy is not neceſſary : plaintiff may reply 
full age. Barnes 267.] 

As in a writ of right. 6 G. 3. 6. 

In a formedon in reverter. bid. 

Or remainder. 2 Inft. 291. Vide 6 Co. 4. a. 

So in a dum fuit infra etatem, or nan compos, by an heir within 
age; for a right deſcends from the anceſtor. 6 Cz, 4, . 
2 Inſt. 291. 

So an extent ſhall not be againſt an infant upon a ſtatute, or 


recognizance, by his anceſtor, during his nonage. 


And if it be againſt the anceſtor, and the ſheriff returns, that 
he is dead, and the heir within age, he ſhall be aided by an audi: 
querela, Mo. 37. 

So by the common law, in actions orcefrel poſſeſory (where the 
anceſtor died in poſſeſſion) by an infant, if the tenant pleads ſuch 
a plea as ſhews that nothing, or only a bare right, deſcended to 
the infant, ſo that it is like to an action anceftrel rightful, he may 
pray that the parol may demur; but not without ſuch plea. R. 
6 Co. 4. a. 

As in coſinage, atel, beſaiel, &c. till the ff, Glo. 2. 6 C. 4. 4. 

So in a guid juris clamat, if the tenant alledges a grant to be, 
without impeachment of waſte, and ſaving his privilege, Ec. 
6 Co. 4. b. e 

So in waſte if he pleads ſuch a deed : for the infant cannot try 
the deed, c. 6 G. 4. 6. 

So in a formedon in deſcender, if the tenant alledges a feoffment 
from the anceſtor, with warranty and affets. 2 1. 291. 

[If lands in fee deſcend on an infant, the parol ſhall demur in 
equity as in law ; but where a leaſe is made to a man and his hens 
during three lives, the heir does not take by deſcent but as ſpecial 
occupant, and ſhall not demur. Chaplin v. Chaplin, T. 1733. 


3P. V. 365.] 


(D. 2.) When not. 


But in an action pgſz/ory by an infant, the tenant, though he 
pleads ſuch plea, cannot have the paro/ demur for his nonage. K. 
6 Co. 3. b. 

Tho' it be a real action for land which lie has by deſcent, and 
the tenant pleads a deed, or warranty, of his anceſtor: as in a 
writ of right of a gfrcement to the infant himſclf. 6 Co. 3+ b. 
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In echeat, ceſſavit, writ of right upon a diſclaimer, where he 
has the ſeigniory in poſleftion. 6 Co. 3. 6. 

In a ort unceſtor, or other aſſiſe; for the jury appears the firſt 
day, and it is feftinum remedium. 6 G. 4. 6. 

So now, by the /. Gl. 6 Ed. 1. 2. in mortd* anceſtor, cgſinage, 
gel, or beſaiel, the pers! ſhall not demur for the nonage of tlie de- 
mandant. 2 inff. 290. 6 Co. 4. a. 

Nor by the /. W. 1. 47. In a writ of entry fur diſſiſin by the 
heir of the diſſeiſee. 2 l. 258. 6 Co. 4. b. | 

Nor in an appeal by an infant; tho' the infant is not bound to 
light, if the defendant wages battle. 2 Inf. 320, 

Nor in a ſire faces to execute a fine, whereby land was ren- 
dred to his anceſtor in remainder, after the death of B. now dead. 
R. As. 16. | | 

It error is brought on a judgment, that the parol ſhall demur, 
the nonage cannot be pleaded to the writ of error, but the infant 
ſhall anſwer to the errors aſſigned. Forteſcue Aland v. Aland Ma- 


fin, M.13G. Ld. Raym. 1433. Str. 861.] 
(D. 3.) When he ſhall have his Age. 


So generally, in all real actions, if the tenant be within age, 
and claims by deſcent, he ſhall have his age: as in aiel, forme- 
din, Sc. 6 Co. 4. b. 

If it be prayed in aid, by tenant for life, of the infant in re- 
verſion. 11 H. 6. 10. 6. 

do in error to reverſe a fine, tho' the plaintiff counterpleads, 
that ſhe claims dower only. Per 3 J. 2 Cre. 392. Md. acc. if 
the infant be alſo terretenant as well as heir; otherwiſe not. 
M. 847. 1 Rol. 251, 323. 

So in debt againſt the heir, or a ſcire facias upon a judgment, 
ſtatute, or recognizance. 3 Co. 13. a OG. IL. 250. a. 
11 H. 6. 10. 3. Vide Pleader, (2 E. 3.) 

And by the /f. Mert. 5. Non current uſure againſt an infant; 
and therefore, he ſhall not pay a nomine pence for rent, or upon 
an obligation, or recognizance. 2 12f. 88, 9. 

But he ſhall not have his age, in an action for his own wrong: 
As in a ceſavit for his own cefſer. 6 Co. 4. 6. Co. L. 380. b. 

Nor where he claims as occupant upon a grant of an eſtate ſor 
life to his father and his heirs. R. 1 Aud. 21. 

Nor in e/repement for waſte z for it is in the nature of treſpaſs, 
2 Infl, 328. 

Nor in a nuper obiit, which is to try the privity of blood. 
6 C2. 4. b. : 

Nor in error, where he is not terretenant. 47 Ed. 3. 8. 

Nor if prayed in aid as patron, in annuity againſt the parſon; 
tor no loſs falls upon the patron. R. 11 H. 6. 10. 6, 

Iu partition. 6 C. 4. . Hob. 179. | 

In attaint, or diſceit. 2 Cre. 393» 47 Af. 9. 47 £4. 3. 8. 

In dower. 2 C. 393. 

Vol. III. 8 In 
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E N F AN T. 


In a qued ei deforceat to avoid a recovery by default againſſ 4 
woman intitled to dower. 2 Cro. 393. 

Nor by the /. V. 1. 47. Ina writ of entry fur diſſeiſin, 204 
the heir f — diſſeiſor. 2 Inft. 257. n. * 

Nor by the ,. W. 2. 40. In a cui in vild, or fur cui in viii. 
2 Inf. 455. 

So by the /?. Marlb. 52 H. 3. 6. In a writ of ward againg 
the heir, if the heir be an infant, he ſhall not have his age. 
2 Li. 112. 

So if a woman recovers in dower by default, it is not error that 
the tenant was within age. X. Mo. 848. per 2 J. Ganwdy cm. 
Cro. El. 557, 567. Mo. 242. 


(D. 4.) When Laches does not prefudice him. 


So lachet, generally, does not prejudice an infant, in reſpec of 
a prior right or entry: As a defcent does not take away his en- 
try. Co. L. 245. . Vide Diſcent, (D. 7.) 

A fine and non. claim, by the common law, do not bar his right. 
Pl. Com. 359. Vide Fine, (K. 3, 4.) 

Nor a warranty bar his entry, if he was within age at the de- 


ſcent of the warranty. Co. L. 380. 6. 


So where there is a condition annexed to the eſtate, that ſor 
nonpayment the rent ſhall be double; if the infant does not pay, 
it ſhall not be double; for by the /. MHert. 5. Non current 
uſure contra aliquem infra ætatem exiftentem, Co. L. 246. b. 
2 Inſt. 88, 9. 

So where an infant is in ward to the king, he does not forfeit 
his eſtate by breach of a condition. Hard. 16. 

But an infant ſhall be liable for the breach of a condition in 
law annexed to his eſtate. Co. L. 233. 6. Hard. 11. 

So he ſhall be ſubjeCt to a charge, or penalty : As for waſte, 
or ceſſer of rent for two years. Pl. Com. 304. 5. 

So he ſhall be ſubject for a condition in fact annexed to his 
eltate. Co. L. 246. bo R. 2 Lev. 21. Ray. 236. 1 Mad. 86. 
1 Vent. 199. | 

So he ſhall loſe his goods if they are waived, ſtrayed, or wreck- 
ed, c. tho' an infant. Pl, Com. 364. b. 

So lapſe incurs, if an infant does not preſent to a church within 
ſix months. Cz. L. 246. a. Vide Ejplyje, (H. 11.) 

50 a villein, who continues in antient demeſne for a year and a 
day without claim of his lord, ſhall be enfranchiſed; though the 
lord be an infant. C. IL. 246. a. 

So an appeal is loſt if it be not commenced within a year and a 
day; tho' the heir be an infant. Co. L. 246. a. 

A lord ſhall not enter for mortmain, if he docs not enter withun 
a year, tho' an infant. Pl. Com. 364. b. | 

Nor thall he enter upon the purchaſe of his villein, if he does 
not enter before his alienation ; for he has no title till entry. H. 
Con. 364. b. 

So a deſcent from the king binds an infant, Cz. L. 246. 7 | 

ne 


EN MU ES f. 


And a deſcent from a common perſon to an heir, who is there- 
by remitted ; for a remitter operates againſt an infant, G. 


L. 246. a. 
So an infant ſhall be charged for a treſpaſs done by him. 


So an infant of 17 years of age ſhall be charged for malicious 
words, Ney 129. 


Olſcontinuance by an Inkant. 
Vide Diſcontinuance, (C. 6.) 


Limitation of Aion by an Jnfant. 
Vide Temps, (G. 16.) 


action aud Suit, by, and againſt an Inkant. 


Vide Chancery, (3 R. 1, 2.)—Pleader, (2 C. 1, 2.—2 E. 1, &c.— 
2 G. 3.—2 W. 22.—3 Is 13.) 


Maintenance of Inkants. 
Vide Chancery, (3 R. 6.) 


— 8 a —_— 
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(A) When a Trial ſhall be by Inqueſt. 


(A. 1.) If it be a mere Matter of Fact. 


t I Tit of the greateſt conſequence to the law of England, and to 
[ the ſubject, that the powers of the judge and jury be kept diſ- 
tint ; that the judge determine the law, and the jury the fat; and 
if ever they come to be confounded, it will prove the confuſion and de- 
firuftion of the law of England. Per Hardvicke C. J. Rex v. Poole, 
P. 7 G. 2 B. RH. 23.) 

[The conſtruction the law putteth upon fats found by a jury, 
- Va all caſes undoubtedly the proper province of the court. 

er 2.56.] 

As to the antiquity, number, qualification, exemption, and 
challenge of jurors, Vide Challenge, 

What matter ſhall be found by a verdict, and what verdict ſhall 
be good, or not, Vide in Pleader, (S. 1, &c.) 

Where the trial is to be of a matter of fact, regularly it ſhall be 
tried by aa inqueſt of the ſame county. 9 Ca. 25. 4. Dal. 74, 5. 
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(A. 2.) Though it relate to a Matter triable by Certificate 
Record, &c. ks 


So if it relates to a ſpiritual thing when the matter of ſpiritual 
conuſance is not directly in iſſue, it ſhall be tried by the coun- 
try, and not by the certificate of the biſhop. Fide Certifcats, 

A. 2. 
( Or 2 it relates to the circumſtances of a thing upon record, 
which do not appear upon the record ; as if the iſſue be, whether 
a tenant in a per que ſervitia held of the conuſor at the day of the 
note of a fine. 2 Rel. 574. J. 13. 

In eſcape againſt a ſheriff, who returned, non ęſt inventus; if 
the iſſue be, whether he was taken by the ſheriff, 2 Rl. 574, 
J. 27. 

if the iſſue be, whether an action be pending by covin; for 
the covin is the principal. 2 Rel. 574. J. 35. 

Whether the king preſented upon a judgment, or avoidance; 
tho” the king's preſentment is upon record in chancery. 2 Rol. 574, 
4. 40. 

if the iſſue be, at what time a patent was inrolled. 2 Rel. 575, 
J. 17. 

Whether the king was ſeiſed at the time of a patent. 
2 Rol. 575: J. 22. 

Whether a plaint was levied in an inferior court according to 
the cuſtom. R. 2 Rzl. 578. l. 15. Hut. 20. 

If the iſſue be, whether the ſtatute ſtaple was duly ſealed, K. 
Cro. El. 233. 


(A. 3.) Though mixed witk them. 


If it be mixed with matter of record, or of another nature, it 
ſhall be tried by the country. 1 Sid. 314. 

So if it be, whether a church is void by ceſſion, deprivation, or 
reſignation, &c. for the avoidance is temporal, and the firſt thing 
to be inquired of. Dal. 74. 


(B) Chen not. 


WIEN trial ſhall be by the certificate of the biſhop or ordi- 
nary, Vide in Certificate, (A. 1, &c.) 

When, by the mouth of the recorder of London, Vide in Certifi- 
cate, (B.) 

When by the certificate of the marſhal, Vide in Certif- 
cate, (C.) 

When, by battle, Vide in Battle, (A. 1, 2.) 

When, and how by the grand aſſiſe, Vide in Balli, 
(A. 3.) | 
When, by inſpeCtion, Yide in Trial, (B. 1, &c.) 


When, 


ENQUES T. 


When, by the record, Vide in Trial, (A.) 

When, by witneſſes, or the examinetion of the juſtices, de 
in Trial, (B. 4, 5.) 

When, by the peers of parliament, Vde in Dignity, (F. 1, 2. — 
Parliament, (L. 16, &c.) 


(C) Inqueſt, how ſummoned. 
(C. 1.) By Yenire facias. 


JN the courts of We/minſter, after iſſue joined, a writ of venire 
facias ſhall be awarded, ud venire facias 12 benos & legales 
hamines de vicineto, c. ad faciendum jurut, Ec. 

dince the jury act, 3 C. 2. c. 15. the venire muſt be de cor- 
fire comitatus, in the actions excepted by the act for amendment 


of the law. French v. Wiltſhire, H. 11 G. 2. Sir. 1035. 


Audr. 99] | 

[By /. 24 G. 2. c. 18. it ſhall be de corpore comitatus, in ace 
tions and informations on penal {tatutes, ] 

[Allowed on error. Frederick v. Lookup, I. 7 G. 3. 4 B. 
M. 2018.] 

[By this ſtatute, the time for trials by miſe prius in Middl:ſox, 
is enlarged to 14 days after term. ] 

Award of wenire, with the ſame abbreviations by &c.'s in 
Engliſh as were uſual in Latin, is good. Barnes 240. } 

[In a proſecutioa againſt a juſtice of the peace, the court re- 
fuſed the common rule for a good jury, becauſe that is often made 
up of gentlemen who are in the commiſſion. Rex v. Sieh, H. 
6 6. Str. 265. 

By the common law it was returnable at 1/”-/minfter, 

And now, ſince the f. W. 2. 30. winch gives the nif prive, it 
ſhall be returnable at I/eZminfter, nift tales [ viz. the juttices of 
alliſe) prius tali die & loco venerint, &c. 

Upon which ſtatute the return of the dere facias was at NH- 
minſter at a day after the aſſiſes; but becauſe, by the A. 
42 Ad. 3. 11. no inqueſt (except in aſſiſe or gaol-delivery) thall 
be taken before the names of the jurors he returned in court, the 
ventre facias ſhall be returned before the day of aſſiſe with the pa- 
nel of the jurors annexed, and upon that a d:#ringas or babcas 
erpera goes, returnable at a day after the aſſiſcs, ni fuch a one 
Prius, Sc. 

If che wenire is returnable ſubſequent to the aſſiſes, verdict 
ſhall be ſet aſide. Barnes 460. ] 

And it ſhall be entred upon the roll, that the jury made default 
at the return of the verire jocias. 

[A blank for the return of the venzre in the record is not cauſe to 
_ arreſt judgment. Barnes 486. ] 

If ſeveral iſſues between the ſame parties ariſe within 
the ſame county, the court will grant but une tenire Yfuc ius. 
2 Co. 550, 551. 
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And ſeveral writs of venire facias cannot afterwards be granted, 
tho' nothing be done upon the firſt. 

So ſeveral iſſues by ſeveral defendants may be tried by one ve. 
nire facies, R. Hob. 37. 2 Kol. 667. D. 

Tho? the iſſues ariſe in ſeveral places, if the venire facias be 
from all the places. R. Hob. 37. 2 Rol. 667. D. Vide pa, 

C. 3, 4.) : 

C Bok where there are ſeveral iſſues, there may be ſeveral writs 
of venire facias, Hob. 37. N 

[1f either party will ſuggeſt ſpecial matter about awarding the 
venire, a copy mult be given to the oppoſite party, and they muſt 
have reaſonable time to conſider it, before a nent dedire is entered, 
Brecas v. Civ. London, M. 6 G. Str. 235.] 


A wenire facias, generally, ſhall be directed to the ſheriff, 

If a jury be ſtruck by the maſter of the office upon an order of 
the court, a liſt of 48 ſhall be delivered, and 12 put out by the 
attorney of each of the parties, or (if the attorney of either, upon 
notice be abſent) by the maſter, 1 Sal. 405. [Rex v. Diſſin, 
M. 9 G. 2. B. R. H. 158.) 

[By /f. 24 G. 2. c. 18. the party applying for ſpecial jury ſhall 
pay not only the expences of ſtriking, but all expences occaſioned 
by the trial by ſpecial jury; and ſhall have no further allowance 
than for common jury, unleſs judge certifies that it was a cauſe 
proper to be tried by ſpecial jury. ] 

[Aſter common jury returned, and the cauſe a remanet, defend. 
ant cannot have ſpecial jury in Middleſex, tho? it has been done at 
the afſizes. Barnes 449, 461.] 

[Not after venire returned. Barnes 488.) 

But if the iſſue ariſes within the palace, the venire facias ſhall 


be to the warden of the palace, 2 Rel. 667. E. 


If the array be quaſhed for favour, or default of the ſheriff, it 
ſhall be awarded to the coroners, 

If for favour in the under-ſheriff, it may be to the ſheriff, ita 
quod ſub-vice-comes ſe nom intramittat. R. 2 Rol. 669. J. 35. 

If for partiality or default in one of the ſheriffs of Lenden, 
it ſhall be to the other alone. R. 1 Sal. 152, 4 Mad. 65. 
Sho. 329. | 

So if one of the coroners be not indifferent, it ſhall be to the 
others, ita quod ille ſe non intremittat. R. 2 Rol. 670. I. 20. 

If all the coroners be not indifferent, it ſhall be to two eliſors 
choſen by the court. 

[The method of appointing eliſors, is, rule why it ſhould not 
be referred to prothonotary to conſider and report fit perſons, 
rule made abſolute, he nominates A. and B. rule why they 
ſhould not be appointed by the court, rule made abſolute. 
Barnes 465.) | 

Or, by conſent of the parties, to the two juſtices of aſſiſe. 
10 H. 4, 5. | 
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So, if there be cauſe of challenge to the ſheriff, the plaintiff 
may make ſuggeſtion upon the roll, and if the defendant con- 
ſeſſes it, a venire facias ſhall be immediately awarded to the coro- 
ners. Dy. 367. 2 Kol. 668. G. H. G. L. 157. 6. 

If the defendant does not allow the cauſe, he cannot aſterwards 
challenge the array for it. 9 Ed. 4. 6. C. L. 157. 6. 

If proceſs be once awarded to the coroners, all ſubſequent pro- 
ceſs ſhall be to them. G. L. 158. a. R. A. 356. 

Tho? there be a new ſheriff afterwards. G. L. 158. a. 

So if proceſs be once to eliſors, all afterwards (except the 4% 
tringas ſhall be to them. 2 Rol. 670. J. 45, 47. 

But a defendant cannot make ſuggeſtion upon the roll, and 
have proceſs upon it to the coroners; for he may challenge the 
array, and the delay ſhall be intended for his advantage. 

So proceſs does not go to the coroners, where one of the ſhe- 
riffs only is party or partial; for it ſhall be awarded to the other. 
R. 4 Med. 65. 

So if proceſs be awarded to the ſheriff, and not taken, but en- 
tred to make a continuance, it may aficrwards be awarded to the 
coroners. R. 2 Ov. 36. 


A venire facias is ſufficient, tho” it be ad triandum exitum inter (c. 3.) 

A. et B. when there are ſeveral iſſues: for it is nomen colleFioum, Mhar form 
is luthc:encs 

R. 2 Rol. 667. C. 

But by the /. 35 H. 8. 6. The venire facias to try the iſſue in 
the courts at Veſliigſter, ſhall be in this form: Precipe quod wen. 
fac. 12 liberos & legales homines de vicinets de B. quorum quilibet 
habeat 40 f. terre tent reddit” per ann” ad minus per ques rei veritas 
melius ſcire poterit, & qui nec, Sc. 

By the /f. 27 El. 6. Quorum quilibet habeat 4 J. — By the ff. 4 


6 V. & M. 24. 101.“ and in Wales 61, ang 
y the ff. 4& 5 Ann. 16. 12 homines de corpore comitat us. A — — 


b 4 Geo. 2. 
The form of the return is, executio iſtius brevis patet in quadam ©: 7.) 
panello huic brevi annex”, and then annex in a panel the names of Has 18 
the jurors. Kit. 265. 6. be returned. 
And tho' the writ ſays 12 probas & legales homines, by antient 
uſage the ſheriff ought to return 24. Co. L. 155. 4. 
By the /½. W. 3. 13 Ed. 1. 38. Sheriff ſummoning in aſſiſes 
(unleſs in grand aſſiſe) more than 24, thall render damages to the 
party, and be amerced to the king. 
So by the common law, the theriff ought to give the proper 
chriſtian name, ſurname, and addition of cach juror, 
By the ,t. of York, 12 Ed. 2. 5. he ought to put his name to 
every return. 
By the ff. 27 El. 7. he ſhall not make return of any juror 
without the addition of place of abode, or other addition by which 
he may he known, 
There ought to be 15 days between the 7gfe and the return. 
2 Hal. 567. Vide Preceſi, (B.) 
814 But 
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| ENQUEST. 
But now, by the ff. 18 El. 14. It ſhall be aided after verdiq, 


if the return be inſufficient or imperfect ; and by the ff. 21 J. 13 
If there be no return, when the panel of the names of the jurors 
is annexcd to the writ; or if the name of the ſheriff is not put to 
the return, when the writ is returned by the proper officer. 7d 
Amendment, (G. 1, 2.) | 

And the court will not direct the return of the venire facias to 
be filed, unleſs the plaintiff pleaſes. 3 Med. 245. 

From what place a jury or inqueſt ſhall come. Vide in Amend. 
ment, (H. 1, 2.) 

[Ir need not appear that the jury have been ſummoned; for 
ſince . 3 G. 2. c. 25. there can be but one general return. 


Philips v. Philips, T. 11 & 12 G. 2. Andr. 248.] 


(C. 5.) By Habeas Corpora. 


If the jury make default at the return of the venire facias in 
C. B. an habeas corpora juratorum ſhall be awarded. 
[It need not appear in the return, that the jury were attached 
by pledges; for ſince ff. 3 G. 2. c. 25. there can be but one ge. 
neral return, Philips v. Philips, T. 11 & 12G. 2. Andr. 248.” 
[If the venire is returned with 24, and the hab, cor. with 48, 
the verdict ſhall be ſet aſide. Barnes 485.] 


(C. 6.) By Diftringas Juratorts. 


If the jury make default at the return of the venire facias in 
B. R adiſiringes juratcres ſhall be awarded. 
So in C. B. if the jury do not appear at the return of the 50. 


bens corpora. 

A diftringas is awarded by the court, at the return of the «e- 
nire facies, and ought to be teſte'd the ſame day; otherwilc it is 
without warrant, and makes a diſcontinuance. Med. Ca. 269. 

And the want of a good 79% cannot be amended. R. Mad. 
Ca. 269, 287. 

[Warrant for a fales at a trial in a county palatine on iſſue join- 
ed at Weſtminſter, is by the ing's attorney general. R. v. Lani, 
H. 8 G. 3. 4B. M. 2171.) 


(D) How (won. 


A FTER a full inqueſt appears, they ſhall be ſworn ad vcri- 
taten dicend', And if it be entred, gued ele! triati & juraii 
ſuper facromenta ſua dicunt, Ec. omitting, ad weritatem de preniifſis 
dicend'; it will be a material defect, which cannot be amended, 
R. 2 o. 119. 

So if it be ſaid g tales, Sc. ad veritatem, c. jurati, with- 
out laying, cum aliusjurati, c. R. 2 C. 207. 


EN QUE S x. 


x) Chen an Inqueſt ſhall be taken by Default. 


N perſonal actions, where the plea is not a confeſſion of the 
] action, as in debt, Sc. if a full inqueſt appears, but the de- 
ſendant does not appear; the inqueſt ſhall be taken by default. 
1 Rol. 586. J. 31. 

So, in ejectment. 

And he may then confeſs leaſe, entry, and cuſter, and pray the 
nonſuit of the plaintiff. 

So, in an aſſiſe. 1 Nel. 586. J. 15. 1 Sal. 83. 

80, in a real action; if the iſſue be not upon the realty, but 
in point of damages only, 1 Ra. 586. J. 5. f 

Or, if upon a default before iſſue, proceſs iſſues. 

So, in treſpaſs, tho' he pleads a releaſe, which is denied; for 
the damages are uncertain. 1 Sal. 216. 

In debt, if the defendant pleads non ef factum; for that denies 
the cauſe of action. 1 Sal. 216, 

So, if a full inqueſt does not appear, it may be taken by de- 
fault ; for the parties are demandable before the inqueſt. Dub. 
Dy. 265. a. 

bot in a real action, where the iſſue is upon the realty, and 
the tenant at nf prius makes default, the psftea ſhall be marked, 
and a petit cape ſhall ifſue, and if the tenant cannot ſave his de- 


fault, and the demandant does not waive it, final judgment ſhall 


de againſt him. 1 Rol. 585. J. 35. Mod. Ca. 4. | 

So, in a writ of meſue, cuſtoms and ſervices, Qc. if the ſcig- 
niory be denied. 1 Rol. 584. J. 37, 40. 

In an appeal of rape, captas, alias, pluries, and exigent ſhall 
iſſue. 1 Sa. 217. 

So, in a perſonal action, where the plea amounts to a confeſ- 
fon of the aCtion, if the plaintiff does not waive it, judgment 
ſhall be upon the default, and no inqueſt taken : As, if the de- 
fendant pieads a releaſe to a debt or demand certain, and the 
deed is denied. 11 H. 4. 32. Bro. Defalt. 4, 9, 20. 1 Rel, 
586, J. 37. 1 Sal. 216. 

So, in detinue, if the garnifhce makes default. 1 Rel. 586, 
1 47. 

In a quid juris clamat, if the defendant claims the fee. 1 Rol. 
0% & i» © | 

In a guare impedit, the inqueſt ſhall not be taken by default, 
but a writ awarded to the biſhop. 1 Rel. 587. J. 10. 


(F) How the Inqueſt ſhall behave themſelves. 


AFTER the evidence given, the jury ought to continue to- 
© gether till they agree of their verdict, without cating, drink- 
ing, tire, candle, or ipcaking with any one, except the bailiff 
to know if they be agreed, Co. L. 227. be 15 H. 7. 1, 2. 
Vide Pleader, | 
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ENQUEST. 


[By ft. 24 C. 2. c. 18. a juryman ſhall be paid no more than 
the judge thinks reaſonable, not exceeding a guinea. }] 

But if the jury ſeparate on account of a great tempeſt, 
ſhall not be amerced. Pl. Com. 13. b, 15 H. 7.1.6, 1; 


H. 7. 30. 


For more concerning inqueſt, Vide Copyhold, (R. 11.) — 
Courts, (P. 12,)—Leet, (F.) ; 


INTERPLEADER. 
Vide Chancery, (3 T.) 


E NT R T. 


i kee, di. uf. Efie C. o) f Ehn, (G. 143 


Executiam, (A. 1.)—Forceable Entry. —Pleader, (2 8. 20.— 
2 W. 50.) — Rent, (D. 3.) 


Entry ko a Condition bꝛoken. 
Vide Condition, (O. 3, &c.) 


Entry to avoid a Fine. 
Vide Claim, (B. 1, &c.) 


Entry fo2 a Foxfeſture. 
Vide Forfeiture, (A. 6, 7, 8.) 


Entry tolled, 
Vide Diſcent, (D. 1, &c.) 


Writs of Entry. 
Vide Dum fruit infra Ætatem, per Tetum, —Pleader, (A. 3, 1, &c.) 


EQUITY. 


Vide Chancery, per Totum,—Courts, (D. 7.—O. 5.)—Diſmes, M. 
133 &c.) Parliament, (R. 137 &c.) 


E R R O R 
(A) What Things may be aſugned fo2 Erroz. 


N what court, by whom, againſt whom, and in what manner, 
error ſhall be brought. Vide in Pleader, (3 B. 1, &c.) 

When it ſhall be a ſiperſedeas, and how the record ſhall be re- 
moved. Vide in Pleader, (3 B. 12, 13.) 

Errors how aſſigned, and the proceedings thereupon. Vide in 
Pleader, (3 B. 14, &c.) 

What pleas to error, good. Vide in Pleader, (3 B. 18, 19.) 

How to proceed upon errors in parliament. Vide in Parlia- 
ment, (L. 1, &c.) 

A qui tam action of debt is a civil ſuit. Cop. 382. and a 
writ of error on it lies from the king's bench to the exchequer 
chamber. Doug. 353.“ 

A writ of error is grantable in all civil actions ex debito juſiitie. 
R. Sal. 504. 

But in criminal caſes it ſhall be ex gratia, where a ſtatute does 
not provide for it: and therefore, if the attorney-general does 
not allow it, chancery will not direct it to be made out. R. Eg. 
(a, r. 414, 

And all errors in proceſs againſt parties or jurors, or award of 
proceſs, or in the record, verdict, judgment, or execution .may 
be thereby redreſſed. 

[lf there is one defendant, and the verbs are in the plural, 
2 ceperunt, abduxerunt, c. Porree v. Daniel, P. 11 G. 2 Ld. 
Raym. 1383.) 

[That the judgment was given by a judge intereſted in the 
cauſe,» MAercert of Cheſter v. Bowker, MH. 12 G. Sir. 639.] 

{If there is ſcire facias againſt two executors, and one pleads 
ne ungues executor, and the other payment by teſtator, and there 
is 2 verdict againſt the laſt, and nothing on the other, and then 
award of execution, it is error. Street v. Hopkinſon, M. 10 G. 2. 
Str. ob 5. B. R. H. 345.] | 

(If the ſwearing of the jurors is not well alledged, as if the 
words to ſpeak are omitted, Toe v. Adlum, P. 11 G. 2. Azdr. 
160.) q 

{If defendant pleads that plaintiff became bankrupt, c. and 
concludes with a general averment, it is error; for he ſhould 
_ concluded to the country. Anderſon v. Winter, P. 11 G. 2. 
Andr. 176. 

[Tha it b not ſaid that defendants appeared by attorney, nor 
in their proper perſons, is not error. Dyle v. Blackſton, M. 13 G. 
Id. Raym. 1449.) 

[Nor that a writ of inquiry was executed on the day of the re- 
turn. Bid] 

[It is no error, tho' there is no cauſe of action mentioned in 
the memorandum, for it ſets out the bill. CGogfetree v. Reynoldt, 
M. 11 G. 2. Andr. 23.] | 

[Nor 
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E R R O R. 


[Nor that the award to the ſheriff is general, without faxin 
of what county. id.] | I 5 

An original writ of the ſame term, in which final judgment 
is given, will not warrant that judgment, if it appear upon the 
ſame record, that there have been proceedings of a Preceding 
term. 1 Wil. 181.* 


(B) Erro2 upon an Indickment; How it tan be 
bought. | 


I F error he upon an indictment at the aſſiſes or quarter-ſeſſiong 
the uſual courſe is to remove the indictment by certiorari into 
the crown-office, and afterwards to ſue a writ of error coram nbi 
Mod. Ca. 178. | 

Or, it may be removed directly by writ of error: for both way 
are good. Mod. Ca. 178. 

If error be brought upon an indictment, and the indictment 
removed, a rule may be given in the crown-office, that the in. 
dictee aſſign his errors. 

If he does not, there ſhall be a peremptory rule upon moti-n; 
and if then he does not, he ſhall be nonſuited, and exec. 
awarded. Mod. Ca. 178. 


(C) The Judgment in Erroz. 


W HAT ſhall be done by the court if the judgment be f- 
firmed or reverſed. Vide in Pleader, (3 B. 20.) 

When there ſhall be reſtitution. ide in Pleader, (3 B. 20.) 

If judgment be in C. B. that a plea in abatement is gcod, and 
that the writ ſhall abate, and that judgment be reverſed in B. R. 
the court of B. R. ſhall proceed upon the ſame writ. 

Ho, in error upon a judgment in Wales that a quod ei deferceat 
does not lie, if judgment be reverſed, B. R. ſhall proceed upon 
the ſame declaration. Tor. 381. | 


(D) When Erro2 ſhall be avoided by Entry 0! 
Plea, without a Crit of Erroꝛ. 


WIN a man ſhall avoid an outlawry by plea, or error. 
Vide in Utlagary, (C. 2, &c.) 
If a judgment be void, it may be avoided by plea, without a 
writ of error, 
So, if the party cannot have error, he may avoid it by plea; 


” 
As, where he is a ſtranger to the judgment: As, if an admin { 
ſtrator pleads 2 judgment againſt him at the ſuit of B. and 10 
aſſets ultra, c. the plaintiff by replication may ſhew, that the h 
judgment was null, and how. X. 2 Iced. 308. * 

But if a judgment is only voidablc, the party ſhall not avoid it f 
without writ of error; As, if in a cui in u the tenant dics, and 
afterwards judgment is againſt him, which is erroneous, and R 


2 Execution 


E R R OR. 


execution is ſued againſt the heir; he ſhall not avoid the judg- 
ment in aſſiſe, without error. 1 Kol. 742. J. 12. 

So, in a ſcire facias by an executor, upon a judgment in eject- 
ment by his teſtator againſt B. execution ſhall not be avoided, 
nor judgment ſtayed, by ſaying, that the tenant died pendente lite: 
for he ought to avoid it by error. 1 Ne. 742. J. 18. 

80, error in the principal judgment, is no plea in a ſcire facias 
againſt the heir, or bail. 1 Rol. 742. J. 26, 30. Vide Bail, 
R. 3, &c.) 

6 — in debt upon an erroneous judgment. 1 Rel. 742. 
h 35- 

35 if a fine or recovery is had againſt an infant, it cannot 
be avoided by entry, without error. 1 Rel. 742. J. 50. Vide 
Tf, (C. 2 H. 3, Kc.) 


Coſts fn Erroz. 
Vide Cofte, (B.) 


Etro in the Erchequer Chamber. 
Vide Courts, (D. 6.) 


Erro? to avoid a Fine. 
Vide Fine, (H. 3, &c.) 


Etro? from Ireland. 
Vide Ireland, (G.) 


tit of Erro2 not amendable. 
Vide Amendment, (2 C. 4.) 


£8 CAFE 


(A) Eſcape in Criminal Caſes. 
(A. 1.) Voluntary, 


Y the f. 5 Ed. 3. 8. Indictees and appellees of felony ſhal! 
be ſafely kept. 

And e if a gaoler permits a voluntary eſcape, it ſhall 

de 'clony. 2 Inf. 52. H. P. C. 114. 
li the priſoner was committed for high treaſon, it ſhall be trea- 

fon. 2 Infle 52. H. 114. 

So a voluntary eſcape by a gaoler ſhall be treaſon or felony, 
tho* le was only a gaoler, de fatto, and not de jure. 2 Jnft. 592. 

114. | 
80, 
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ES CAP E. 


So, by any ſtranger of one in his cuſtody. H. P. C. 112. 

But it will not be felony, if the priſoner be permitted to eſcape 
when no felony was committed. Bro. Eſcape 8. 2 Infl, co, ; 

Or, if he was not committed for felony : As, if A. receives , 
2 knowing of the felony, and afterwards permits his elcape, 

tas 32, 3. 

Or, if it was not a felony at the time of the eſcape : As, if 4 
gives a mortal wound to B. upon which he is arreſted and vo- 
luntarily permitted to eſcape, and afterwards B. dies; it is nc 
felony. Sta. 33. a- 

So, if the priſoner was not law fully committed to his cuſtody, 
As, if there was not a lawful warrant. 2 Inf. 592. 

And therefore, a gaoler ſhall not be tried for an eſcape, til 
the priſoner be attainted upon indiAment or appeal. Sem, cut, 
2 Inſt. 52. Acc. 2 Infl. 592. H. 110, 115. Cont. Dy. gg, a. 
that it ſhall be felony, tho' the priſoner be not indicted. 

So a voluntary eſcape of one committed for petit larceny, or 
for a death per infor tunium, or ſe defendendo, is not felony, Cn. 
39. &® 


(A. 2.) Negligent. 


So by the /. Wint. 13 Ed. 1. 4. If murder or homicide be 
done in a walled town, c. and the offender eſcapes, the town 
thall be amerced. 7 Co. 7. a, So London was. Cro. Car. 252. 

By the ft. 5 Ed. 3. 1. a marſhal who permits the eſcape of in- 
dictecs or appellees in his cuſtody, by bail or without bail, 
ſhall be impriſoned for half a year, and ranſomed at the will of 
the king. 

So, if any gaoler permits the eſcape of any in his cuſtody, 
thro' neglect, he ſhall be fined. H. P. C. 113. Sal. 272. 

Tho' it be a ſtranger, who has another in his cuſtody ; tho he 
is not a gaoler de jure. H. P. C. 112. 

So the priſoner himſelf may be indicted for an eſcape, tho it 


be with the conſent of the gaoler. R. Cro. Car. 210. 


If a gaoler bails a perſon not bailable, i ſhall be a negligent 
eſcape. H. P. C. 113. 

An indictment for an eſcape is good until a pardon or diſcharge 
be ſhewn; for it ſhall not be intended. Sal. 272. 

So it will be good for an eſcape of one in his cuſtody, tho' it 
daes not appear how he came into his cuſtody. R. 2 Rel. 146. 
Semb. cont, Sal. 272. 

The uſual fine for an eſcape of a perſon attainted is 100/. 
H. P. C. 113. | 

Of a perſon indicted, before conviction, is 31. H. 113. 

Of a priſoner not indicted, at the diſcretion of the cout. 
H. 113. | 

By . A. 19 H. 7. 10. a fine for a negligent eſcape of any in. 
dicted for high treaſon ſhall be 100 marks at leaſt ; if committed 
for ſuſpicion of high treaſon 40/7. if indicted for murder or petit 
treaſon 20/. if for ſuſpicion of theſe, or indicted for other fen 
is/, if not indicted 54, | b 


ESCAPE 


By the A. 31 Ed. 3. 4. the eſcape of thieves, felons, c. ſball 
be judged by any of the king's juſtices, 

By the ft. 1 R. 3. 3. juſtices of peace may inquire of eſcapes 
of felons, in their ſeſſions. 

So the leet may inquire; tho' it cannot puniſh the eſcape. 
2 Int. 165. Vide Leet, (L. 2.) 

If the gaoler be not ſufficient, the ſheriff ſhall anſwer for his 
neglect. H. 113. 

But by the . W. 1. 3 Ed. 1. 3. nothing ſhall be demanded by 
the ſheriff, or other, for the eſcape of a thief or felon, till it be 
adjudged by the juſtices errant. 

And this ſeems to be the common law. 2 . 651, 

But B. R. is not within this ſtatute. 2 /. 166. 

80 a gaoler ſhall not anſwer for a negligent eſcape of one not 
lawfully in his cuſtody. 

And therefore, the indictment ought to ſhew a lawful commit- 
ment to his cuſtody, Semb. 5 Mod. 415. 

So a gaoler ſhall be excuſed for a negligent eſcape, if he re- 
takes upon freſh purſuit. H. P. C. 114. Dub. 6 H. 7. 11. 
10 H. 7. 25, 28. 

So the ſheriff ſhall not anſwer criminally for a negligent eſcape 
of the gaoler. Salk, 272. 


(B) Eſcape in Civil Caſes. 
(B. 1.) What Remedy for it. 


BY the common law, the ſheriff, and every gaoler, ought to 
to keep perſons in execution in /alv4 cuffodia. 3 Co. 44. 

And if ſuch priſoner eſcapes, an action upon the caſe lies 
againſt him. 2 t. 382. R. 1 Rl. 99. J. 10, 15. 2 Cree 
289, 2 Lev. 159. 

*50 an action on the caſe lies againſt the warden of the Fleet 
for an eſcape on meſne proceſs, and the plaintiff ſhall recover da- 
mages. 2 Will. 294.* 

So, by the ff. W. 2. 13 Ed. 1. 11. Si vicecomes, c. per replig, 
&c, permittat (an accountant) fine aſſenſu dimini ire ad largum, 
—_ de damnis, & ſi non habet, &c. reſpondeat ſupericr. F. 

B. 130. B. | 
So, by the ff. de Mere. 13 Ed. 1. The gaoler ſhall receive the 
conuſor, and anſwer for his body, or the debt, and if he has not, 
the ſuperior. 

So, by the ff. 1 R. 2. 12. If the warden of the Fleet permits a 
priſoner to go at large without the king's writ, or agreement of 
the party, debt lies againſt him. Debt or action upon the caſe. 
R. Cro. El. 767. 

[Debt lies by 1 R. 2. c. 12. as well for a negligent as for a 
voluntary eſcape. Stonehouſe v. Mullins, T. 4 C. 2. Str. 873.] 

And by the equity of theſe ſtatutes debt lies in all cafes, for 
an eſcape, againſt a gaoler. 2 1». 382, K. Pl, Cam. 36. 6. 
Adm, 2 Lev. 159. 15 Ed. 4. 20. 

And 
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ESCAPE. 


And may be ſued by writ or by bill of debt. 2 J. 48 
Dub. Pl. Com. 38. a. 42 Ed. 3. 13. a. | 

It may be againſt-the mayor of the ſtaple for an eſcape of one 
in his cuſtody in execution. 9 H. 6. 19. 

Debt lies for an eſcape againſt a gaoler within the cinque-pore;, 
30 H. 6. 6. 

So, for an eſcape in a court of Pypowders. 2 Inft. 382. 

[In eſcape on meſne proceſs in an inferior court, defendant 
ſhall not take advantage of any error below, if he might juſtify 
the arreſt under the proceſs. Bull v. Steward, M. 23 G. 2. 
1 Will. 255.) 

So, for the eſcape of one committed by commiſſioners of bank. 
rupts. R. Mp. 834. Vide pa, (C.) 

So, if two are in execution, and one of them eſcapes. 1 N. 
205. 

If huſband and wife are in execution upon a judgment againſt 
both, and the wife eſcapes. Dub. 1 Rol. 204. 

By the /,. 8 & 9 V. 3. 27. If the keeper of a priſon take mo- 
ney or ſecurity to permit or aſſiſt an eſcape, he forfeits 000. aud 
his office, and ſhall be ever incapable of a like office. 

If judgment be againſt the marſhall of B. R. or warden of the 
Fleet for an eſcape, or his deputy, on oath by the party, that the 
judgment was without fraud and for a real debt, the court on 
motion ſhall ſequeſter the profits of the office for ſatis faction. 

And execution or ſequeſtration ſhall not be ſtayed by writ of 
error, unleſs ſpecial bail be given. 

And the inheritance of the marſhalſea, or Fleet ſhall anſwer 
for eſcapes or miſdemeanors by themſelves or deputies, and ſhall 
be extended for that purpoſe. 

So, by the /. 1 An. ff. 2. ch. 6. The ſheriff ſhall be liable 
for an eſcape of any committed to him on an eſcape warrant, 

So an action lies againſt a gaoler for an eſcape of one com- 
mitted upon proceſs of the admiralty. R. Sav. 11, 15. 

Or, upon a capras utlagatum; and the plaintiff ſhall recover 
the whole debt in damages. R. Mo. 641. R. 5 Mad. 200, 

[Caſe (but not debt) lies for the eſcape of an outlaw on mn: 
proceſs. Cooke v. Champneys, P. 4 G. 2. Str. 901.) 

An action lies for an eſcape, tho' the gaoler be infant, of 
feme covert. 2 Inſt. 382. 

An adminiſtratrix may maintain an action in her own name 
againſt the marſhall for the eſcape of a priſoner in execution on 
a judgment obtained by her as adminiſtratrix. 2 Term Nep. 120." 

Under a count for a voluntary eſcape, the plaintiff may give 
evidence of a negligent eſcape: and the defendant may plead a 
re- taking on a freſh purſuit to ſuch a count, without traverſing 
the voluntary eſcape. Id. Vid.“ 

*In debt for an eſcape againſt the ſheriff, the indorſement of 
non eft inventus on the ca. ſa. is ſufficient evidence of its having 
been delivered to him. Cozvp. 63. 


A legal arreſt muſt be proved in ſuch action. I. Lid * 


Ee Gat 


The bailiff's name indorſed on the writ is ſufficient evidence, 
that he was authoriſed by the ſheriff to arreſt, without proof of 
the warrant, Id. 66.* 

In debt againſt the ſheriff or gaoler for an eſcape, the jury 
cannot give a leſs ſum than a creditor would have recovered 
againſt the priſoner, viz. the ſum indorſed on the writ, and the 
legal fees of execution. 2 Term Rep. 126. 


(B. 2.) Againſt whom. 


The action for an eſcape ſhall be brought againſt him who has 774: pop, 
the cuſtody of the gaol. (B. 3. 

Tho' he has it de facto only, and not de jure. 2 Inft. 381, 2. 

As, it ſhall be againſt the ſheriff, not againſt his deputy : As, 
the gaoler who takes care of the priſon in the county. 2 If. 382. 

R. 1 Rel. 94. I. 30. Semb. Hard. 34. 
Or, the ſerjeant, who makes the arreſt. R. 1 Pal. 806. 
J. 45. 
The keeper of Newgate. 2 Jon. 62. 
The marſhal of the marſhalſea in B. R. 9 Co. 98. 
If he who tas the cuſtody of a gaol in fee, ſubſtitutes another 
for life, or at will, the action ſhall be againſt him: for he has the 
actual poſſeſſion of the office. 9 G. 98. a. 

So, if an eſcape be out of the cuſtody of mayor or bailiffs of a 
city, town, Cc. which has a gaol; the action ſhall be againſt 
them, and not againſt the ſheriff, 1 Rel. 99. J. 15. 

So it ſhall be againſt a bailiff of a franchiſe, if the eſcape be 
by him. 1 Kol. 99. J. 45. 

And againſt the ſerjeant, who made the arreſt, if the eſcape 
be after an arreſt by him upon proceſs from the compter before 
commitment to the compter. R. 1 Nl. 806, J. 30. 

So it ſhall be againſt both the ſheriſfs of London, if the eſcape 
be aſter an arreſt upon a plaint in the compter, of one of them. 
Dub. Sho. 162. Carth. 145. | 

Or, againſt the ſurviviag ſheriff of London, where one dies. 
R. Cro. El. 625. 

So againſt all the coroners, where the arreſt was only by one. 
Dub. Cm. 435, 6. Med. Ca. 37. 

50 it lies againſt the old ſheriff, if he omits to deliver any 
_—_ by indenture to the new. N. 2 Les. 54. Vide County, 
(B. 3.) 

But an aCtion for an eſcape ſhall not be againſt the ſupericr, 
if the inferior be ſufficient. 2 If. 382. 


Pide pat, (B. 3.) 


But in all caſes where the inferior is inſufficient, debt lies jp. 4. 
againſt the ſuperior for the eſcape. Semb. 2 Jen. CO. 1 Vent. Wien 
314. 2 Lev. 158. 9 Co. 98. a. — 

If he be inſufficient at the time of the action brought, tho' he ride ante, 
was ſuſfficient at the time of the commitment or e!cape : for that (8. 2.) 
is the time moſt regarded. 2 Jen. G1. 2 Lev. 160. 

Tt 
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And therefore, a verdict is not ſufficient, if it does not (1, 
the inſulkciency when the action was brought, tho' it finds hin 
inſufficient when he was keeper, or at the time of the commit. 
ment, or eſcape. R. 2 Jon. 61. 1 Vent. 314. 2 Lev. 160. 
So it lies againſt the ſuperior, tho' the inferior was admitted hy 
the court. Adm. 2 Fon. 61. f 
Tho' the ſuperior had no notice of the inſufficieney. Ain. 
2 Jon. 61. | 
2 ſuperior againſt whom the action ought to be brought, i; 
he, who by his eſtate in his office, or by his authority without 
eſtate, has the power of putting in the inferior officer. 2 Jon. 61, 
As, the duke of N. being marſhal of B. R. in fee, makes: 
deputy z he himſelf is the ſuperior, and the deputy the inſerior 
officer. 2 Inft. 382. 9 Co. 98. 6b. 
The ſheriffs of London are the inferior, the mayor and com- 
monalty, who have the office of ſheriff in fee, are the ſuperict. 
2 Infi, 382. 
If a man, who has the cuſtody of a gaol in fee, grants it for 
three lives; he is the ſuperior, and the grantee the inferior, 2 U. 
382. Semb. 2 Jon. 61. 2 Lev. 159. Adm. 9 Co. 98. 1 Ven. 
14. 
c So the dean and chapter of 1V:/minfler are the ſuperior, the 
bailiff of a franchiſe, put in by them, the inferior. Adm, 2 Ley, 
159. 

"The lord of a franchiſe, who has a gaol, is the ſuperior, and 
ſhall anſwer for his gaoler. Sav. 11, 15. 

But there cannot be two ſuperiors within the ſtatute, 2 If, 
382. | 
So debt does not lie againſt the ſuperior, upon a general de- 
claration for an eſcape; but he ought to be ſpecially charged for 
the in ſufficiency of the inferior. R. 2 Lev. 160. | 

So, if a man has the cuſtody of a gaol in fee in reverſion, 
aſter a grant thereof for life, rendring rent, which was not made 
by him, the reverſioner is not ſuperior. Adm. 2 Jen. 61. for 

the ſuperior is not ſuch in reſpect of the rent, or the reverbon; 
but in regard that the inferior officer derives his eſtate from him. 


(C) What ſhall be an Eſcape. 


* = eſcape from the rules of the king's bench priſon without 
the marſhal's knowledge is not a voluntary eſcape, 2 Term 
Rep. 126.* | 
*If the bailiff of a liberty, who has the return and execution 
of writs, remove a priſoner taken in execution to the county-=gaol, 
ſituated out of the liberty, and there deliver him into the cuſtody 
of the ſheriff, this is an eſcape for which an action of debt lies 
2 Term Rep. 5 * 
An action lies for an eſcape, if he permits his priſoner to 8 
at large; tho' he afterwards returns. D. 3 C. 44. 4. Rs. 


806. J. 13. [Tho 
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[Tho' he returns the ſame day, and aſterwards plaintiff pro- 
ceeds to final judgment. Ravesſerſt v. Eyles, H. 6 G. 3. 
2 Wilſ. 294-] 

*[f the defendant being taken in execution he afterwards ſeen 
at large for any the ſhorteſt time, even before the return of the 
writ, 2 Bl. Rep. 1048.* 

Tho' he does not go out of the ſame county. 1 N.. 806. 
1 15. 

05 out of the town where the gaol is. 1 Rel. 806. J. 24. 
He. 202. 

Tho' he has a keeper with him. D. 3 G. 44. 4. 1 Rel. 806. 
. 17, 20. R. Pl. Com. 37. Hab. 202. 

Or, goes with the king's licence. 1 Rl. 808. J. 19. 

Or, by command of the lord treaſurer or chancellor, to collect 
the king's debt, being in priſon for the king, as well as for the 
party: for this does not excuſe the eſcape, as to the party. 
1 Kal. 808. J. 15. R. Dy. 162. 6. 297. a. 

So by the f. 8 9 V. 3. 27. If a keeper permits a priſoner 
on m2ſne proceſs or execution to go out of the rules of the priſon, 
unleſs by virtue of a habeas corpus, or rule of court on motion or 
petition in open court. 

So if by a habeas corpus in Trinity term returnable tres Mich. 
a priſoner goes into the country with a keeper, for the greateſt 
part of the vacation. R. 1 Rol. 808. J. 25, 35. Hob. 202. 
Cro. Car. 14. 

Or, upon any habeas corpus be permitted to go at large in the 
country. Semb. Cro. Car. 14. 3 Co. 44. 4. N. 257, 299. 
Per Hale, 1 Mod. 116. Hard. 476. 

Or, if upon a habeas corpus ad t;/iificana*, he goes before and 
ſtays a long time after the aſſiſes. $-1:b. 1 Mad. 116. 

[ Habeas corpus ad teſtific. is not à defence againſt action for 
eſcape of priſoners in execution; therefore tae court will refuſe 
to grant ſuch, without conſent of defendants and warden, Yet 
luch have been granted without a{hdavit. Barnes 222.] 

(If after judgment, and before any charge in execution, a pri- 
loner is reſcued when brought out on a habeas corpus z it is not a 
good excuſe for the ſheriff, in an action of eſcape, and he ſhall 
anſwer it to the plaintiſf. Crompton v. Ware, P. 7 G. Sr. 
429. ] 

[If a priſoner is removed by haleas corpus from B. R. to C. B. 
and eſcapes, plaintiff in an action of eſcape need not ſet out che 
proceſs in C. B. againſt the priſoner. Gambier v. Wright, T. 
0G. 2. Str. 95 1.) 

Or, if upon a day-rule, Sc. he goes to Kenfngtam, the play- 


houſe, c. Cont. per Pemberton, 2 SH. 298. Hee. per Raymzna 


and Withens, 2 Sho. 299. 

(If a priſoner goes out early in the morning, and did not ſign 
the petition till taken up, tho' he afterwards has a day-xule. 
dren. H. 8 G. Str. 503. 

The court will not grant a day-rule for a priſoner to go ten 
mules with a tipſtaff, to treat with his creditors. Bas net * 
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If he goes into the country by order of the court, af colligent 
Boum pro ſ lution? debiti, R. Bend. pl. 267. : 

It brought before a baron, or other judge, by his command 
after term. Dy. 296. b. in marg. ; 
So, by the /. 8 9? W. 3. 27. If a keeper after a day's no- 
tice in writing refuſes to ſhew a priſoner in execution, to him at 
whoſe ſuit he is ſo, or his attorney, 

By the ft. 5 C. 24. If he permits a bankrupt to eſcape, he 
ſhall forfeit 500“. if he refuſes to ſhew him to a creditor on re. 

*[This act queſt, 100/, if convict again for like offence, 200/ + 

wi, 47" So, if a woman keeper of a gaol, marries her priſoner, it will 

2. 30. 's the be an eſcape; for a man cannot be in the cuſtody of his wiſe, 

lam, except N. Om. 237. @, 

th- dcuble . . . 

penalty for [If the gaoler makes a priſoner in execution turnkey, and he 

2d offence. ] gocs out on an errand, and returns, it is a voluntary eſcape, 
Wilkinſon v. Salter, T. 9 G. 2. B. R. H. 310.] 

Or, if a keeper in fee dies, and his office deſcends to the pri- 
ſoner. PI. Cm. 37. as 

The action lies for an eſcape; tho' tlie priſoner was arreſted 
upon a /atitat, 1 Rel. 5 37. J. 50. 

Or, committed by commiſhoners of bankrupts for not anſwer- 
ing to interrogatories. R. Mo. 834. 1 Rol. 47. 

Or, in cuſtody of the ſheriff upon an attainder for felony, when 
proceſs at the ſuit of the party was delivered, upon which the 
ſheriff returned cept corpus, and then the priſoner is pardoned, 
and departs. R. 1 Leo. 276. 

If committed upon a capias pro fine, where a capias ad ſatisfa- 
ciendum lies in the ſame ſuit; for then he ſhall be in execution 
for the party, without prayer. R. 1 Rel. 8 10. J. 20. 5 Ce. 88. 
13 H. 7. 2. Bridg. 7. 

Or, upon a capias utlagatum. R. 1 Rol. 8 10. J. 35. Cn. 
El. 706. 5 Co. 88. R. Cro. El. 652. R. 5 Mod. 200. 

Tho' the outlawry was upon the ſame proceſs. X. Fg. 265. 

Or, upon a captas pro fine after prayer, tho' no copios ad ſatir- 
faciendum lies. 1 Rel. 810. JI. 30. 5 Co. 8 

Or, upon a capias utlagatum, c. where a capias ad ſatisfacien- 
dum lies; tho? taken after the year after judgment, and no prayer 
be entred. R. 1 Sal. 319. K. 5 Co. 89. 6. 

So eſcape lies, tho' taken upon an eſcape-warrant; by the /. 
1 An. 6. 

[If the recaption is after the action brought, it is ſtill an eſcape. 
R. on Demurrer. Stonehouſe v. Mullins, T. 4 C. 2. Str. 877) 

So an action lies for an eſcape, where the priſoner was arreſted 
by proceſs out of an inferior court. | 

Thoꝰ it be pleaded that the cauſe of action aroſe out of the juri- 
diction and that the officer had notice of it before the return of 
the writ: for the officer cannot examine that matter. X. 7 An. 
inter Higgiſ:n and Sheaf. ( Comyns's Rep. 153, &c. by the name 
of Higgiſn v. Sheriff.) Vide Courts, (P. 15.) : 

Tho? the judgment was erroneous, or for one who ſued with- 


out colour. R. 3 Mod. 324. Carth, 148. Adm. 5 * 413 
8 Us 


AA 645 


R, 8 . 142. 2 Bul. 63. R. Cro. El. 164, 576. Til. 42. 1 
f ' 
1 an action lies for an eſcape, tho' he was convicted for ſe- | 
ny, before judgment and execution againſt him, and continued 
in priſon for the felony ; for until he be executed for the felony, 
he is chargeable to the party. X. Sav. 63. 1 Lev. 276. 


2 Lev. 84. 
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(D) What not. 


BU it will not be an eſcape, if the party never was in his 
cuſtody: As, if the old ſheriff does not deliver him over 
upon ſuch execution. X. 3 Ce. 72. Adm. 2 Cro. 588. Peph. 
bs, 2 Leo. 54. 

If he be arreſted, but not actually committed to gaol, the gaoler 
ſhall not be charged for an eſcape. R. 1 Rol. 806. J. 30. 

So, if a committitur be entred upon the roll, but the party is 
not taken. 1 Sid. 220. | 

So, if a man bailed renders himſelf in diſcharge of his bail, 
and a reddidit ſe is entred in the judge's book, and a committitur 
entred with the proper officer; yet if a committitur be not entred 
with the marſhal of B. R. or a rule ſerved upon him he ſhall 
not be charged for an eſcape, tho' the bail be difcharged. R. 
1 Sal, 272, 3. 

So, if the entry be, that virtute of an habeas corpus to a judge ; 
of B. R. debito modo commiſſus fuit mar; for that cannot be by 14 
jirtue of the habeas corpus. R. 2 Sho. 17, 8. 1 

It muſt appear that tlie commitment is of record; therefore, 
if it is laid that the priſoner was committed to the cuſtody of the . 
marſhal, at the ſuit of plaintiff, by A. one of the juſtices of 79 
our lord the king, it is ill. Wightman v. Mullins, P. 18 G. 2. r ö 
Str. 1226. 1 

If he be at the houſe of the gaoler, but not within the priſon. 
R. Cro. Car. 210. | 

So it will not be an eſcape, where the priſoner was not in cuſ- 7 
tody at the ſuit of the plaintiff: As, if he was taken by a capias 14 
ullagatum, or a capias pro fine; where a capias does not lie in ſuch 10 
ſuit, 1 Kol. 8 10. J. 30. 

Or, when he was not charged at the prayer of the plaintiff, . 
1 Rel. 8 10. J. 30. R. 1 Leo. 263. Vide ante, (C.) 1 
Or, was arreſted and ſuffered to go at large before the writ of * 
execution delivered to the ſheriff, 1 Rol. 809. J. 30. | 

— upon a capias, where no capias was awarded by the court. 
1 Rel. Bog. J. 35. þ. 

Or, upon a capias ad reſpondendum, which was teſte'd in Trinity | 
term, and returnable in Hilary term: for, not being returnable 
in the next term, it is out of court. X. 1 Sal. 273. 9 

So it will not be an eſcape, if he goes out of priſon, by reaſon | 
of a ſudden fire in the gaol. 1 R. 808. J. 7. 

Or, the gaol be broke by the king's enemics. Bro, Eſcape 10. „ 
1 Rel, 808. o 5 . | 
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Or, the defendant be reſcued upon meſne proceſs, before he 
was in gaol. Mar. 1. 1 Rel. 807. J. 35. K. 2 Co. 410. 
2 Lev. 144. 1 Rol. 389, 440. 

Tho” the re/rous be not returned. R. 2 Lev. 144.—Or if it be. 
R. 1 Rol. 146. 

So, it the defendant be retaken upon freſh ſuit, before the 
action commenced for the eſcape. R. 1 Rol. 808. J. 50. K. 
3 Co. 52. K. 13 H. 7. 2. Godb. 434. Gol. 180. F. M. B. 
130. B. 

Tho the ſreſh ſuit was not begun till a day and a night after 
the eſcape. R. 1 Rl. 809. J. 10. 2 Rl. 681. J. 50. 3 C. 
52. Mo 660. Poph. 41. | 

Tho' he did not retake him till he fled into another county, 
Bro. Eſcnpe 4. K. 3.Co. 5 2. 

Tho' he was out of ſight. R. Poph. 41. 3 G. 52. 14H, 

1. 4. 

Tho' he did not retake him till ſeven years after, if it was upon 
freſh purſuit. 13 Ed. 4. 9. a. Semb. Godb. 177. 

*So a voluntary return of a priſoner, after an eſcape, before 
action brought, is equivalent to a re-taking on a freth purſuit: 
but it muſt be pleaded. 2 Term Rep. 126.* 

But freſh ſuit is no plea, where the eſcape was voluntary in 
the ſheriff,” N. 2 Rel, 283. Vide poſt, (E.) 

Or, after an action brought, tho* before plea. Semb. 2 Rd, 
283. RK. con?. Lat. 200. 

So the ſheriff ſnall not be charged fer an eſcape, if the priſoner 
goes out of priſon with the affent of his creditor : for the %. V. 
2. 11 ſays, {ne cfſerſu domini. 2 Inſt. 382. 

Tho' the aſlent be only by parol, it thall be a bar. 2 Inf. 382. 
Dy. 275. a. 

But an aſſent by parol after an eſcape does not diſcharge the 
ſheriff, Dy. 275. a. in marg. 

So it will not be an eſcape, if the ſheriff, upon a habeas corpus, 
brings his priſoner to Weſtminfter, tho' he goes out of the direct 
way. K. 3 Co. 44. Mo. 299. 

If he has a writ to attend upon the court, commiſſioners, &c. 
for a day. 1 Ch, K. 67. — Tho' he does not go to them. Per 
Pemb. 2 Sho. 289.— Cant. if he goes to another place, per Raymond 
and I :ihens, 2 Sho. 299. Vide ante, (C.) 

So, if he goes with a keeper to counſel, c. when he is in 
execution for the king's debt, tho? not in the caſe of a common 
perſon, becauſe the gaoler may retake him. R. Sav. 29. 

So, if diſcharged upon an audica querela, tho? the writ be af- 
terwards vacated. R. Mo. 354. 

So, if a priſoner, brought by habeas corpus, goes out of the 
cuſtody of the ſheriff, and returns the next morning, and appears 
at the return of the writ. R. Mo. 257. 

So, if a priſoner goes out of the rules of the priſon, with the 
conſent of the plaintiff, without a keeper or rule of court, upon 
an intent to agree with the plaintiff, and no agreement is made 


yet the priſoner ſhall be diſcharged upon an audita querela. 
3 
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Shi. 117. Semb. cont if the plaintiff aiſents upon condition, that 
it ſhall not prejudice his exccution. Dy. 275. a. 


(E) yen he (hail be retaken, &c. after an Eſcape. 


17 the priſoner eſcapes by negligence of the ſheriff, the ſheriff 
may retake him, and he thall not have an audita querela, 
R. 3 C. 32. 6. K. 1 Sid. 330. Ie. 660. Dub. Sho. 70. 
Adm. Sho. 177. 

Or he may have an action on the caſe againſt the priſoner for 
his eſcape; whereby he becomes ſubject to the action of the 
party. D. 3 Co. 52. 6. Mo. 660. R. Mo. 404, 597. R. 
Cro. El. 53, 237. 1 Lev. 237. Lid. 64. 

And this, before an action or recovery againſt the ſheriff, as 
well as after. Mo. 660, R. Godb. 125. Cro. El. 53. 

Tho' the party afterwards acknowledges ſatisfaction upon re- 
cord: for that goes only in mitigation of damages. X. 1 Les. 
237. Semb, cont. if he does not ſhew ſpecially, how ſatisſied. 
Cro. El. 237. 

So, if a priſoner eſcapes, and afterwards returns to the priſon, 
the plaintiff may admit him in execution tho' he has a remedy 
againſt che ſheriff, Cut. Hab. 202. R. acc. 1 Vent. 269. 2 Lev. 
109, 132. 

Or 1 retake him by a new capias ad ſatisfaciendum, if the 
firſt be not returned and filed. R. 3 G. 52. b. 

So he may retake him in all caſes upon a negligent eſcape z for 
the ſheriff may be infuihcient. R. cont. Hb. 202, R. acc. 
1 Sid. 330. 1 Vent. 4. 269. 

So, tho' the eſcape was voluntary by the gaoler, and without 
his conſent. R. 1 Sid. 330. 1 Vent. 4. I Lev. 211. 2 Mad. 
136. X. 2 Fon. 21. Adm. Sho. 177. Semb. cont. Hob. 202. 

And now, by the f. 86 9 W. 3. 27. i is enacted, that if a 
priſoner in execution in the Marſhalſca or Fleet eſcape by any 
means, the plaintiff may retake him by capias ad ſatilfaciendum, or 
ſue out any other execution againſt him, as if never in cuſtody. 

So, if a priſoner be diſmifſed upon a wrongful audita 
querela, he may be retaken, and ſhall be in execution. KR, 
W. 354. 

$0; after an an eſcape, the plaintiff may have debt or a ſcire 
- facias againſt the defendant upon the former judgment. KR. 
1 Vent. 269. Cart. 212. 2 Jon. 21. R. Lut. 1266. Sho. 174, 
249.—Tho' it was with his conſent ſubſequent. 1 Sal. 271.— 
Tho? he paid the money to the gaoler. R. 2 Jon. 97. 

And by the f. 8 & 9 W. z. 27. any other kind of execution. 

So, if a man taken in execution be reſcued, he may be retaken, 
or a ſcire facias lies againſt him. RX. Cro. Car. 240. 

But, if the ſheriff ſuffers a voluntary eſcape, he ſhall not have 
an action upon the caſe againſt the priſoner. R. Mo. 597. 

Or, if he retakes him, the priſoner ſhall have an audita querela. 
3 Co. 52. bo K. 1 Sid. 330. 
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[After voluntary eſcape gaoler cannot retake priſoner ; after 
involuntary he may, without warrant, and on a Sunday, 
Barnes 373. 

So, if the ſheriff permits a voluntary eſcape with conſent of 
the plaintiff, he never can be retaken by the ſheriff, or the plain. 
tiff. R. Sho. 174. D. 2 Leo. 119. 

If che conſent of the plaintiff be precedent to the eſcape; other. 
wiſe, if ſubſequent. R. 1 Sal. 271. 

Yet if A. permits a voluntary eſcape, and quits his office to B. 
to whom the priſoner returns; B. ought to detain him: otherwiſe 
it will be an eſcape in him. 1 Vent. 269. 2 Lev. log. Sem. 
Mod. Ca. 183. Semb. cont. Hob. 202. 

Or, if the office deſcends to B. R. 2 Lev. 10g. 

And an action for the eſcape hes againſt A. or H. if he 
alſo permit ed an eſcape, at the election of the plaintiff. R. 
2 Lev. 132. 

So, by the f. 1 Au. 6. If any committed to the queen's bench 
or Flzet in exccution, on m:/ne proceſs, or contempt in not obey. 
ing a decree, eſcape, on cath of it, a judge ſhall grant a warrant 
to all ſherifts, mayors, &c. reciting the cauſe of commitment, 
to retake him, who fliall be committed to the county gaol where 
retaken, and not delivered on any account, till the debt fatisfied, 
judgment reverſed, or contempt diſcharged, unleſs removed for 
treaſon or felony, and then he ſhall remain charged with all 
cauſes for which he was retaken. 

He cannot be brought before a judge by a day-rule as another 
priſoner may, to ſhe cauſe of action againſt another. R. Mud. 
Ca 63. 

80 he may be taken upon a Sunday. Med. Ca. g5. Vide 
Temps, (B. 3.) 

But it the party be not taken by lawful authority upon an 
eſcape-warrant, if this appears upon the return of the warrant, 
he ſhall not be committed to the county-gaol, but to the former 

riſon: As, if brought, not by a conſtable or other officer, but 
y perſons not known. Mod. Ca. 154. 

A. reſiſts the ſervice of an order of chancery, is committed for 
the contempt, goes at large, retaken on an eſcape-warrant, and 
committed to Newgate; efcape-warrant ſuperſeded, the contempt 
not being for not obeying a decree, and A. ſent to the former 
priſon. Hinchcliffe v. Payne, T. 4 6. Str. 99. ] 

If a man eſcapes and returns again, and then commits a ſe- 
cond eſcape, he cannot be taken up for the firſt eſcape, it being 
purged by his return. Aron. P. 7 G. Str. 423.] 

So, if he be diſcharged by agreement, after commitment upon 
an eſcape-warrant, he ſhall not be afterwards retaken, Mid. 
Ca. 254. 

{If the defendant was intitled to his diſcharge at the time of 
his eſcape, and would be intitled to it as ſoon as taken on the 
eſcape-warrant, the court will ſuperſede the warrant; Webb v. 
Thompſon, M. 7 G. Str, 401.] 

{A man 


18 TE 


A man taken up on an eſcape-warrant of a judge, after his 
patent is determined, ſhall be diſcharged. Carter v. Jewel, H. 
1G. 2. £d. Raym. 1513.) 

If a priſoner eſcapes, and plaintiff ſends an order for his diſ- 
charge, the gaoler cannot retake him for his fees. Willing v. 


Cad, T. 5 G. 2. Str. 90g. ] 


— 


E S C HE AT. 


(A) An Elcheat. 
(A. 1.) For Want of Heirs, 


N e2ſcheat is when land falls to the lord of whom it is 
holden. G. L. 13. a. 92. 6. 

Lands eſcheat propter deſectum ſanguinis, vel propter delitum. 
G. L. 13. 4. 

As, if A. ſeiſed in ſee, dies without heir, the land eſcheats 
to the lord. F. N. B. 143. T. 

Or, ſciſed in tail, remainder to himſelf in fee. F. N. B. 144. 4. 

So, if a baſtard dies without iſſue. F. N. B. 144. E. 

If the heir be attainted for treaſon, or felony. Co. L. 13. c. 

So, if land deſcends on the part of the father, if there be no 
heir on the part of the father, the land eſcheats. Lit. S. 4. 

Or, deſcends on the part of the mother, if an heir on the part 
of the mother fails, the land eſcheats, Lit. S. 4. 

If A. be diſſeiſed, and then dies without heir, his land eſcheats, 
and the lord ſhall have a writ of eſcheat againſt the diſſeiſor. F. 
N. B. 144. GC.—Semb. cont. that the lord never ſhall have a writ 
of eſcheat, except where his tenant dies ſeiſed. 32 H. 6. 27. a. 
Vide Poft, (B. 2.) 

If A. deviſes in fee to B. and if he dies without heir to C; the 

deviſe ſhall be void againſt the lord by eſcheat. Yau. 270. 
Il a man deviſes to A. to ſell and pay debts and legacies, and 
the reſidue to B. and A. dies, and the teſtator has no heirs, the 
eſtate eſcheats to the crown, Reeve v. Attorney-General, M. 
1741. 2 Atkyns 223. ] 

But if a diſſeiſor makes a feoffment, or dies ſeiſed, whereby 
the land deſcends, and afterwards the diſſeiſee dies without heir, 


the land does not eſcheat; for the feoffee, &c, is in by title. 


Co. F 268. b. Hob. 242. 

So, if an annuity, rent-charge, advowſon, c. be granted in 
fee, and the grantee dies without heir; theſe do not eſcheat to 
the lord, for they are not held of him, but to the grantor, 1 Rol. 
816. J. 27, 30. 

30, if a corporation be diſſolved, their land does not eſcheat, 


but goes to the donor, Co. L. 13. C. 
: : [Whether 
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[Whether an equity of redemption, or a truſt can eſcheat, ha; 
not cen determined. Fawcett v. Lowther, T. 1751. 2 Vezey 


300. ] 
(A. 2.) For the Offence of the Tenant. 


So, if a man ſeiſed in fee be attainted for treaſon or felony 
the land eſcheats to the king, or the lord of whom it was holden, 
Vide Forfeiture, (B. 1, &c.) 

When the forfeiture, or eſcheat belongs to the king, Vice 
Forfeiture, (B. 5.) — Praeregative, (D. 59, 60.)- 

Eſcheat for treaſon or felony happens in three caſes : quia /#ſperſi,y 


per collum, quia abjuravit regnum, vel quia utlagatus eff, Co. L. 


14. &. 

And, if a man has judgment to be hanged, his land eſcheats 
though he dies before execution, and the writ ſhall ſay, quia fue 
penſus. F. N. B. 144. H. | 8 

But, if the felony be pardoned before attainder, the land does 
not eſcheat to the lord. Ow. 87. 

So, if ceſtuy que truſt dies without heir, the lord ſhall not hare 
the truſt by eſcheat ; for the feoffee continues tenant to the lord, 


and ſhall hold the lands diſcharged of the truſt, Herd. 496. 


(B) Crit of Eſcheat. 
(B. 1.) When it lies. 


Writ of eſcheat lies by the lord, when his tenant in fee- 
ſimple dies without heir. F. N. B. 143. T. 

And if the lord dies before the writ ſued, his heir ſhall have it. 
F. N. B. 144. D. | 

So, the ſucceſſor of an abbot, biſhop, &c. F. N. B. 144. J. 

So, tenant for life of a ſcigniory, or by curteſy, or in dower, 
F. N. B. 144. M. 

So, if tenant in tail with the fee expectant to himſelf, dies 
without heir, the lord ſhall have a writ eſcheat: for the tenant in 
tail held his reverſion of him. F. N. B. 144. A. 

Or, if tenant in fee be diſſciſed, and afterwards dies without 
heir. F. N. B. 144. C. 

A writ of eſcheat lies; though the lord accepts the rent of him 
in poſſeſſion. F. N. B. 144. O. 

And the proceſs ſhall be, ſummons, grand cape, and petit cafe, 
as in a pricipe quod reddat. F. N. B. 144. O. | 

For the proceeding in eſcheat, Vide Pleader, (3 C.) 


(B. 2.) When not. 


ut if tenant in tail dies without iſſue, he in reverſion or re- 
mainder ſhall not have a writ of eſcheat, but a form:don. F. N. 
B. 144. 4. 80 

z 
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So, if he in remainder after an eſtate for life dies without heir, 
and then the tenant for life dies, the lord ſhall not have a writ of 
eſcheat, but intruſion z for the tenant for life was tenant to the 
lord. F. N. B. 144. B. 

So, if the tenant be diſſeiſed, and dies without heir, when his 
entry is congeable, the lord ſhall not have a writ of eſcheat; for 
he never ſhall have a writ of eſcheat except where his tenant dies 
ſeiſed ; but he may enter. 22 H. 6. 27. a. 

If the entry of the tenant was not congeable, he cannot enter, 
nor have a writ of eſcheat. 32 H. 6. 27. a. 

So, if the lord accepts any corporal ſervice, as homage or fealty, 
of him in poſſeſſion, he ſhall not afterwards have a writ of cſcheat. 
F. N. B. 144. O. Cs. L. 268. a 4 H. 6. 21. a. 

Though it be accepted of a diſſeiſor. Co. L. 268. a. 
So, if he avows in a court of record for rent due from the 
tenant, or diſſeiſor. C. L. 268. a. 

r, accepts rent of the heir or feoffee of the diſſeiſor, where 
the deſcent or feoffment yas after the eſcheat. Co. L. 268. a. 

But, if the lord accepts rent of the tenant, this does not bar 
him of a writ of eſcheat. Co. L. 268. a. 4 H. 6. 21. a. 

So, though he accepts rent of the diſſeiſor, his tenant. G. L. 
268. a. 


(c) The Office of Elcheatoz. 


BY the common law there were two eſcheators, the one ultra 
'  Trentam, and the other citra Trentam, who had ſub- eſchea - 
tors, and to whom it belonged to inſpect the eſcheats, wards, 
and other caſualties which fell to the crown. Ca. L. 13. b. 92. b. 

In the time of Ed. 2. there was an eſcheator conſtituted in each 
22 for life; and ſo it continued until the time of Ed. 3. Co. 

13. 6. | 

By the St. 14 Ed. 3. 8. an eſcheator was appointed by the trea- 
ſurer for each county; and ought to continue only for a year. 

By the St. 1 H. 8. 8. He ſhould not be named, who was an 
eſcheator within three years before. 

The mayor, Sc. of a city, &c. may be an eſcheator, by grant, 
or preſcription. R. Ley. 5. 3 

By Pat. 4 Ed. 4. The mayor of London pro tempore is conſti- 
tuted eſcheator within Southwark, Hard. 11. 

An office, taken by an eſcheator out of his precinct, will ke 
void, Semb, Hard. 12. 


E SC UA 8 E. 
Vide Homage, (E.) 
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ES 6 LIS E. 


FFF 
(A) A Church, how creed. 


| * E nature of an advowſon of a church, appendant, or in 


groſs, and the grant of it, or of the next avoidance, Vide 
in Advowſon, ( A.—3.—C. 1, 2.) 

The appropriation, or union of churches, Vide in Adveu/en, 
(D. I, &c.—E.—F. I, 2.) 

By the common law any one might build a church in his foil, 
without licence of the king, or any other. 3 I. 201. 

And this privilege was claimed by the barons of the realm. Sed. 
de Dec. 3680. Dub. Cod. Ju. Ecel. 212. 

But it ſhall not be taken as a church, till it be conſecrated by 
the biſhop. 3 Inf. 203. Seld. de Dec. 85. | 

And this was decreed by a council under Wilfrid Archbiſhop 
of Canterbury, Ao. 816. Seld. de Dec. 261. c. 9. J. 4. 

And afterwards, by the Canon Ao. 1102. No church can be 
erected without endowment, D. of Pluralities 860, Cad. Fu, 
Eccl. 212. f 

So, by the canon law, none can build a church without licence 
of the biſhop. . C. Ju. Eccl. 212. 


(B) 4 Cathedral. 


A Church is either major, as a cathedral ; or minor, as a pariſh- 

church, &c. Lind. g. 

The cathedral is the ſee of the biſhop, Sedes Epiſcopi, 2 Aud. 
168, 

And cannot be conveyed to another, without the biſhop. ©. 
2 And. 168. | 

The king by his patent may create a church er anibitum ecclyſſæ, 
a cathedral, Fon. 166, 


(C) 4 Pariſh-Chuzch. 


AB OU T the year oo the Saxons, in large diſtricts, founded 
churches for themſelves and their tenants ; which were the 
Original of pariſh-churches. Seld. de Dec. 259. c. 9. / 4. | 
Within thoſe diſtrifts other churches were afterwards erected, 
which in proceſs of time have obtained tithes, burial, and bap- 
tiſm, and thereby become pariſh-churches. Seld. de Dec. 262. 
c. 9. fe 4. D. of Plu. 92. \ 
And therefore, every church, having burial, baptiſm, and 
tithes, is now eſteemed a pariſh-church. Seld. de Dec. 265. c. 9. 


7. 4. | 


Or burial, & Sacramentalia. 2 Inſt. 363. 
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A Uicarage. 
As to a vicarage, Vide Eccleſiaflical Perſons, (C. 10, &c.) 


(D) A Chapel. 


A Church built within the precin& of a pariſh-church, to which 
burial and ſacraments belong, is a chapel of eaſe. 2 Rel. 
340. J. 50. 1 
And it belongs to the pariſh church, and the parſon of it. 2 
Rl. 341. J. 2. 

And therefore, a pariſh- church cannot be a chapel. 2 Rel. 340. 

J. 55+ 
he parſon of a pariſh-church ought to find a chaplain for a 
chapel of eaſe within his precinct. 

But he may officiate there himſelf. 

{If a chapel has parochial rights, as clerk, wardens, Oc. rights 
of divine ſervice, as baptiſm, ſepulture, Sc. and the inhabitants 
have a right to them there, and not elſewhere, and the curate has 
ſmall tithes and ſurplice- fees, and an augmentation ; it is a perpe- 
tual curacy, and the curate is not amovable at pleaſure. Attorney 
General v. Brereton, T.1752. 2 Vezey 425.) 

[Nomination to a perpetual curacy may be by parol, as well as 
preſentation to a church. id.] 


(E) The Church-yartd. 


T HE cemetry circa eccigſiam majorem 40 paſſus, circa minorem 
30 continere debet, Lind. 253. verb. Clauf. Cemeterii. 267, 
verb, Cemeteriis, 
As to the church-yard, the privileges, and burial there. Vide 
Cemetery, 


(F) Church-wardens. 
(F. 1.) How choſen. 


B Y the canm 19% Fac. 89. All church-wardens ſhall be 

choſen by joint conſent of the miniſter and parithioners, if 
it may be: but if they cannot agree, the miniſter ſhall chuſe one, 
and the pariſhioners another. 


And, by common right, the eleCtion ought to be by the whole 


pariſh, Hard. 379. 
[Of common right the parſon ſhall chuſe one, and the pariſhi- 
oners bhe other. Hubbard v. Penrice, H. 19 G. 2. Stra. 1246.] 
[A curate ſtands in the place of the parſon for the purpoſe of 
nominating one church-warden, and a curate may make a pre- 
ſentment. id.] 
By 
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By Canon go. The election ſhall be yearly in Eafter week. 

[If the parſon and pariſhioners neglect, yet the ordinary has no 
Juriſdiction ; the proper way is Mandamus e B. R. Stutter v. 
Preſton, E. 3 G. Str. 52.] | 

If the biſhop or eccleſiaſtical court make an order that a ſele& 
veſtry ſhall chuſe, this does not exclude the other pariſhioners, if 
they will be preſent at the veſtry. R. Lane 21. 


But, by cuſtom, they may be choſen by the pariſhioners, with. 
out the parſon. R. 2 Rol. 234. J. 15. 2 Cro. 532. 


If they are incorporated to be choſen by the pariſhioners, they 
ought to be choſen by all the pariſhioners aſſembled. R. Lane 21. 

{The parſon or vicar cannot adjourn the veſtry, but the majo. 
Tity of the pariſhioners. Stoughton v. Reynolds, T. 9 & 10G. 2. 
Fort. 168. Str. 1045. B. R. H. 274.] 

So, by cuſtom, the election ſhall be by a ſelect veſtry, and not 
by the whole pariſh. R. Hard. 379. 

[Where there is a cuſtom for chuſing church-wardens, and it 
cannot take place, they muſt reſort to the canon. Catten v. Bar- 
wick, H. 5 G. Str. 145.) 

So, for miſbehaviour, the pariſhioners may diſcharge them, 
and chuſe others. Lamb. ch. ſect. 3. | 

By the canon 19 Fac. 8g. They ſhall continue in office but 


one year, except choſen again in hke manner. 


But, by can. 118. They ſhall be reputed to continue till new 
church-wardens ſworn. 

The church-warden being choſen cannot be refuſed by the 
archdeacon, or ſpiritual court, on pretence of poverty, or other 
inability, R. 1 Sal. 166 5 Mod. 326. 

* The right of naming a church-warden cannot be tried in court- 
chriſtian. 1 Bl. Rep. 28.* 

[The biſhop's court cannot try the legality of votes for a church- 


warden. Rex v. Harris, T. 3 G. 3. 3 B. H. 1420. 1 Bl. 


R op. 430. 

And If he be refuſed, a mandamus lies for ſwearing him. Vide 
Mandamus. | 

Church-wardens may be required by the ſpiritual court to take 
an oath. 

But no oath ſhall be required of them, except in general to exe- 
cute their office. Herd. 364. Vide Prohibitian. : 

Nor can a fee be d:manded for ſwearing them, or taking their 
preſentments. R. 1 Sal. 330. 

And attorney of B. R. Cc. may have a writ of privilege to 


excuſe him, and if it be not obeyed by the ſpiritual court, a pro- 


Hibition, 2 Rol. 368. 
So, if any who has privilege be choſer, a writ goes to the ec- 
eleſiaſtical court that he be not ſworn. X. Pal. 392. 
Church-wardens are lay- perſons tho? eccleſiaſtical officers, Per 
Hale, Hard. 379. (Vide 2 Rol. 71. 1 Sal. 166. (5 Med. 326.) 
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By the canon 19 Fac. 89. they ſhall in a month after the end of 74. pet, 


the year give account of all monies received and diſburſed, and 
deliver up to pariſhioners what is in their hands, 

By canon go. they ſhall ſee that all pariſhioners reſort to di- 
vine ſervice, and continue the whole time; and preſent thoſe re- 
mils, c. | . 

By the /. 2 & 3 Pb. & M. 8. and 5 El. 13. they are to re- 
ceive and beſtow on the highways in the pariſh the forfeitures 
collected by the bailiff or head conſtable, for defaults of repair- 
ing highways. 

By the /. 1 El. 2. they are to levy 129. forfeited for not re- 
ſorting to the pariſh-church, c. to the uſe of the poor, by 
diſtreſs upon the goods or lands of the party. 

By the /. 43 EI. 2. they (and the overſeers) are to ſet the 
poor to work, and to raiſe by taxation of every inhabitant, par- 
ſon, vicar, occupier of lands, houſes, tithes, coal mines, or 
ſaleable underwood, a ſtock of materials, and alſo money for 
the relief of the impotent poor, and to put out poor children ap- 
prentices z and may levy ſuch rates by warrant from two juſtices 
upon the party's goods, and in four days after the end of the year 
ſhall account, and deliver over the money, c. in their hands to 
their ſucceſſors, 

[There cannot be a rate to reimburſe church-wardens. D 
v. Wikinſen, T. 10 & 11 G. 2. B. R. H. 381. Andr. 11. 

[If a pariſh conſiſts of ſeveral vills, and there is a cuſtom to 
levy the rates in certain proportions, they muſt purſue it, whe- 
ther reaſonable or not. Burten v. Wileday, M. 11 G. 2, 
Andr. 32.] 

By the %. 1 Cor 2) Fac. . they are to levy the penalties upon 
alchouſe-keepers, c. for ſuffering tipling in their houſes, &c. 
by diſtreſs on the offender's goods. 

By the ft. 3 Fac. 4. they are yearly to preſent the monthly 
abſence from church of popiiſh recuſants, and the names and age 
of their children, and the names of their ſervants at the general 
or quarter ſeſſions, under the penalty of 20 5. for every default. 

They may take off the hat of any, who wears it in church at 
the time of divine ſervice, without a proſecution in the ſpiritual 
court. R. 1 Sand. 13. 1 Lev. 196. 1 Sid. 301. 

Church-wardens for neglect of their duty may be ſued in the 
ſpiritual court. 

As, if they take the bells out of the church. 1 Sid. 281. 2. 

Or, an action lies againſt them by their ſucceſſors. 1 Sid. 282. 

So an indictment lies, if they take money, &c. corrupte, colore 
au, and do not account for it. &. 1 Sid. 307. 

So they may be removed for miſb:haviour, and others choſen 
before the year expires. Lamb. Of. Ch. ſcct. 3. 

But, to a ſuit in the ſpiritual court to compel them to account, 
after account allowed by the miniſt& and pariſhioners, a prohi- 


bition lies. R. 2 Rol. 71. | 
[The 


(F. 3.) 
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[The ſpiritual court has no juriſdiction to ſettle a church. 


warden's accounts. Adams v. Ruſh, T. 13 G. 2. Str. 1 133.) 
It may compel them to deliver in their accounts, but can; 
decide on the propriety of the charges; and if it take any ſteps, after 
the accounts are delivered in, it is an exceſs of ju: iſdiction, fer 
— a prohibition will be granted, even after ſentence. 3 Term 
deb. Jo 
And no ſuit ſhall be againſt them by their ſucceſſors for a 
thing done ratione gficii. R. Godb. 279. 


(F. 3.) Their Power. 

Church-wardens may maintain treſpaſs, or other action poſ. 
ſeſſory againſt any who wrongfully take the bells, books, or other 
goods of the church; for, tho' the property is in the pariſhioners, 
the cuſtody and poſfeflion belong to them. R. 11 H. 4. 12. 4. 
R. 1 Rol. 57. | 

Tho' another pariſhioner, or the vicar himſelf, takes them, 
R. 11 H. 4. 12. 4. | 

Tho' the goods were bought by the pariſhioners themſelves; 


for when they are given into the cuſtody of the church-wardens, 


an action lies by them. 11 H. 4. 12. à. 

And the declaration may be ad damnum ipſorum, or, of the pa- 
riſhioners. R. Cro. El. 179. 8 Ed. 4. 6. b. Dal. 105. Vide infra, 

So they may have an appeal of robbery for ſuch goods ſtolen, 
12 H. 7. 27. 6. 

So they ought to have the action; for a ſuit for them by the 
parſon in the ſpiritual court ſhall be prohibited. R. 1 Rol. 57. 

The declaration may be, that they were poſſeſſed de benis a- 
cle/iz, or, parichianorum. Dub. 1 Vent. 89. 

And the ſucceeding church-wardens ſhall maintain treſpai, 
Sc. for goods taken in the time of their predeceſſors. 12 HH. 7. 
28. a. R. Cro. El. 145, 179. Dub. Dai. 105. R. 1 Leo. 177. 

But the treſpaſs ought to be alledged in the declaration only cd 
damnum parochianorum. R. Cro. El. 179. Vide ſupra. 

And if one releaſes, it does not bar his companion. R. 
2 Cro. 234. Zel. 173. 

So, if goods are given to a pariſh or church, the church- 
wardens may take them ; for they are a corporation for ſuch 
purpoſe. 12 H. 7. 29. a. 

And the ſucceſſors may have account for them againſt their 
predeceſſors. 8 Ed. 4. 6. b. 1 Vent. 8g. 

So, if goods are put into the church to be there uſed ; for that 
is a gift. Lamb. Ch. ſet. 2. 

So church-wardens may have an action againſt any one, who 
defaces a monument, Sc. Godb. 279. 

But church-wardens cannot purchaſe, or take lands given to 
the uſe of the pariſh : for they are not a corporation for lands, 
R. 12 H. 7. 29. a. 1 Rol. 393. J. 10. 

Neither can they make a leaſe of lands given to feoffees for the 
uſe of the pariſhioners. R. 12 H. 7. 29. a. 13 H. 7. 10. 4. 

Nor maintain treſpaſs or other action for entry, or taking the 
proAts of ſuch land. 12 H. 7. 29. a. * 
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Or for breaking the windows, walls, Ce. of the church, or 
cutting down trees in the church-yard. 

Yet, by the cuſtom of Londin, church-wardens are a corpo- 
ration to purchaſe and demiſe lands. 2 Gro. 5 32. gn 439. 

So church-wardens cannot ſue for a legacy, or a thing never in 
their poſſeſſion, by action at common law, 

[Church-wardens cannot commence a ſuit after their year is 
expired. Dent v. Prudence, M. 3 G. 2. Str. 852. 

So one only cannot diſpoſe of the goods, without his com- 
panion. 2 Cro. 234. 

Nor both together; for the law does not give them power to 
do any thing to the diſadvantage of the church. 13 H. 7. 10. a. 
Yel. 173. R. 1 Rl. 393. 1.20. 1 Rol. 425. 

Yet a diſpoſition by them, with the conſent of the pariſh, ſhall 
be good. 1 Rl. 393. J. 26. 

Or the ſending a bell, with conſent, to be caſt, ſhall be a diſ- 
charge upon account, tho? no bar to an action. R. 1 Vent. 89. 


(G. 1.) To whom the Frechold of the Church 
belongs. 
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T HE foil and freehold of the church and church-yard belong p;4. x... 


to the parſon. 2 Cro. 367. 


fiaftica. Pere 


And therefore, the parſon alone may give a licence for bury- 47 (©: 9» 


ing in the church. R. 2 Cro. 367. Ney. 104. Vide Ceme- 
tery, (B.) 

So he may make a leaſe of the church and church-yard, 
2 Rol. 337. J. 10. 


And ſhall have the trees growing in the church-yard for the 


repair of the church. 


(G. 2.) To whom the Repairs ard Ornaments, 


By the cuſtom of England, the repair of the chancel belongs to 
the parſon. 2 Ii. 489. 1 Sal. 165. 

a Or, it there be a perpetual vicar, to the vicar. 2 Rol. 337. 
15. 

But, by cuſtom, the repair of the cancel as well as of the 
church, in Lenden, belongs to the parithioners. Per Holt, 
1 Sal. 165. Lind. 53. 

The repair of a private chapel belongs to the owner; tho! it 
be annexed to the church. 2 Inf. 439. 

So, by the cuſtom of ZEng/and, the repairs in nave eccigſæ be- 
long to the pariſhioners of the ſame pariſh. 2 Inf. 439, 653. 
Lind. de Off. Archid. 5 3. 

= the repair of a publick chapel annexed to a church, 
2 Inſt. 489. 

So the pariſhioners are to find ornaments to the church, as 
well as other repairs: as bells, ſeats, Wc. 2 Lit. 489. 

The inhabitants of a chapelry, who antientiy repaired the 
church, ſhall not be exempted by diſuſage. R. i Sal. 104. 
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If men uſually repair a chapel of eaſe, and have divine ſcryice 
there, but have burial in the mother-church ; they are not by that 
excuied from the repair of the mother-church. X. 2 Re, 289, 
J. 50. Hab. 66. Semb. 3 Mod. 264. 

If a man reſides in one pariſh, and occupies land in another 
pariſh, he thall be charged to the repair of the church where the 
land lies: for he is a pariſhioner there, and may reſort to the 
parith meetings. R. 5 C. 67. Cre. El. 659. K. 2 Ri. 289. 
J. 20. 

So, to bells; for they are as neceſſary as the repair of the 
ſteeple. R. 1 Sal. 164. 

If the major part of the pariſh at a veſtry agrees to make re- 

airs, the others are bound. | 

Though it be to find ornaments, as new bells, Sc. R. 
2 Rol. 291. J. 20. 1 Sal. 164. 

But a rate made only by the church-wardens is not ſufficient, 
R. 1 Sal. 165, Dub. 1 Vent. 367. if the parith refuſe, 

[Church-wardens, with conſent of ordinary, may ornament a 
church (as by erecting an organ) without content of the pariſh, 
Butterworth v. Walker, P. 5 G. 3. 3 B. M. 1689.] 

[But the pariſh are not bound to repair ſuch, when ſet 
up. 1bid.] 

[A /eleF meeting or veſtry does not bind the pariſh, without im- 
memorial uſage. Tbid.} 

But for ornaments a pariſhioner is liable only in reſpect of his 
perſonal eſtate. R. 2 Rol. 291. J. 5. 

So, for ornaments de novo which were not antiently there, an 
inhabitant of another pariſh is not chargeable, though he occupies 
land there, R. 2 Ral. 291. 10. Per 2 J. Bul. 20. cont, by 
the canon law. Deges, part 1. ch. 12. R. 3 Mid. 211. 

Nor, for any ornaments. R. 1 Rel. 291. J. 10. | 

Yet for bells he ſhall be charged; for they are as neceſſary a; 


the ſtceple itſelf. R. 1 Sal. 164. 


So a man ſhall not be charged to the repair of the church, in 
reſpect of land, which he has in another pariſh. X. 5 G. 67. 
R. 2 Rol. 289. J. 30. 

Nor, in reſpect of rent of land in leaſe to another in the ſame 
pariſh : for there is another inhabitant chargeable for it. K. 
5 Co. 67. b. R. 2 Rel. 289. J. 25. 4 Mod. 148. 

So he ſhall not be charged for a ſtand in a market in the ſame 
pariſh, when he inhabits in another pariſh. R. 2 Kel. 289. 
4. 35. | 
7A man ſhall not be charged to the repairs of a church, 
in reſpect of a light-houſe. Rebow v. Bickerton, in fe. T. 1721. 
Bunb. 81.] | 

So the inhabitants of an hamlet, who have a chapel of caſe, 
may preſcribe to be diſcharged from the repair of the mother- 
church. R. 2 Rel. 290. J. 22. Heb. 67. Acc. 2 Lev. 102. 

As, if they repair the chapel and the wall of the church-yard 
at the mother-church. R. 2 Rol. 290. J. 30. 


Or, 
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Or, contribute 3s. 4 d. yearly to the repair of the mother- 
church. R. 2 Rel. 290. J. 45. 

So, if they have repaired the chapel, and have uſed to marry 
and bury there, and never repaired the mother-church. Semb. 
cant. 2 Rol. 290. J. 10. R. acc. 1 Sal. 165. for then it ſhall be 
deemed coeval with the church. 

So, if they repair the chapel, and have divine ſervice, ſacra- 
ments, a chapel-warden, and ſeats there, and nothing in the 
mother-church, but burial in the clurch-yard. Semb. 2 Leu. 186. 


(G. 3.) The Seats, 


The diſpoſal of all ſeats in nave eccleſie belongs to the ordi- 
nary. Adm. 8 H. 7. 12. Per Co. Godb. 200. 2 Bul. 150. 

And generally, the ordinary may place, or remove perſons 
there at his pleaſure. 

A preſcription by the pariſhioners to diſpoſe without the inter- 
poſition of the ordinary, will be void. 1 Sal. 167. R. 2 Lev. 241. 

So, if a chapel to a monaſtery, after the diſſolution has always 
been uſed there as a pariſh-church, the ordinary may have the 
diſpoſition of the ſeats there, tho' he had it not originally, 

So, if an aille of a church be always repaired at the common 
charge of the pariſh, the ordinary may diſpoſe of the ſcats there. 
2 Cy. 366. 8 

But a man may preſcribe for the ſole enjoyment of a ſeat in an 
aiſle, or choir of a church. R. 3 It. 202. 2 Rol. 288. J. 10. 
—R, if he has uſed to repair it. 2 Cro. 366. N. A. 878. 

So, for a ſeat in a chancel. Ney. 133. 

So, for a ſeat in nave eccleſexe. Hob. 69. R. cont. Me. 878. 
Acc. 1 Sid. 89. Godb. 200. 

So, for the firſt, ſecond, or other place in the ſeat. Ny. 133. 
78. 1 Sid. 89. 

So, for a ſeat in an aiſle of a church of another pariſh, X. 
1 Sid. 361. 

So a cuſtom, that the church-wardens repair and make new 
ſeats, when there is occaſion, and, with the conſent of 12 pa- 
ri hioners, place or diſplace the inhabitants there according to 
their quality, at their diſcretion, ſhall be gcod againſt the ordi- 
nary, R. 2 Rel. 24. 

And if a man be diſturbed by the parſon, ordinary, or church- 
wardens by ſuit in the ſpiritual court, he may have a prohibition, 
2 Cre. 366. R. Godb. 200, 

So, if he be diſturbed by them or any other, he may have an 
action upon the cale. 2 Ov. Gog. N. 1 Sid. 38, 203. 1 Lev. 71. 
R. 2 Fon. 3. R. 2 Lev. 193. Re 3 Leu. 73. Vide Adin upon 
the Cafe for a D:/turbance, (A. 3) 

But pen alone of a pzw in a church, though for above 6o 
years, is not a ſuſficient title to maintain an action on the caſe, even 
againſt a wrong- doer for diſturbance in the enjoyment ef it; but 
the plaintiſf muſt prove a preſcriptive right or a faculty; and 
ſhould claim it in his declaration, as appurtenant to a meliuage 
in the pariſh, 1 Term Rep. 428.* 

Uu2z *But 
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* But poſſeſſion for a length of time, as for 36 years, where the 
pew is claimed as appurtenant to a meſſuage, is a good preſumptive 
evidence of a faculty. 1d. 431. * 

* Treſpaſs will not lie for entering into a pew, becauſe the plain. 
tiff has not the excluſive poſſethon, the poſleſſion of the church 
being in the parſon. 1d. 430.* 

Yet, to intitle himſelf to a prohibition, he ought to ſuggeſt ſome 
ground for ſuch a preſcription : as, repair. &. Hab. 69. R. 2 C.. 
360. Noy 104. R. 1 Sid. 89. 

Or, for a ſeat in the chancel, that he has the rectory impropri. 
ate; for the rector ought to repair the chancel. Ney 133. 

So, in an action on the caſe, tho' he need not alledge an uſage 
to repair in the declaration, yet he ought to give it in evidence at 
the trial. XR. 1 Sid. 88, 203. Lev. 21. Buxton and Bateman, 
R. that he need not alledge it in the declaration. 2 Jon, 3. R. 
3 Lev. 73. 

[In = action againſt a ſtranger for diſturbing plaintiff in lis 
pew, he need not lay, nor prove if laid, that he has repaired, for 
poſſeſſion is ſufficient; but if the diſpute is with the ordinary, 
title or conſideration muſt be laid and proved. Kenrict v. Tayler, 
P. 25 G. 2. 1 Wilſ. 326. | 

Yet a preſcription for a ſeat as to his manor, where he has no 


| houſe in the pariſh, is not good, tho? an uſage to repair be ſug- 


geſted. Semb. 2 Mod. 283. (Vide Heb. 6g.) 
As to burial in the church, or church-yard, Vide Cemetery, (B.) 
—H0 as to tombs, monuments, &'. ibidem, (C.) 


(H) Preſentation to a Church. 


(H. 1.) What are Preſentative. 


B EFORE the time of K. John, the king and other founders 
of abbies and priories uſed to preſent the abbots and priors, 

2 Rol. 342.1, 20. 

But by K. John, abbots and priors, as well as biſhops, were 
made elective. 2 Rol. 342. J. 23. Co. L. 134. a. 

So there may be a preſentation to a deanery. 2 Rel. 342. J. 32. 

To an hoſpital, 2 Rol. 342. J. 33. 

To a pariſh- church. 

To a chapel. 2 Nal. 342. J. 34. 

To an archdeaconry. 1 Aud. 241. 

To a prebend; for if they are in a layman, he ought to pre- 
ſent to them. 

But there is no need of a preſentation to a donative, Yi: 
Donative. 

So, if a biſhop be ſeiſed of an advowſon, and the church be- 
comes void; the biſhop ſhall not preſcat to another, but ſhall 
make collation himſelf, 11 H. 4. 9. 


in 
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(II. 2.) By whom it ſliall be. 


A preſentation, regularly, ought to be made by the very patron. 

As, if a man be ſciſed oi an advowſon in tee, in tail, or tor life. 
Vide Advowrſon, (A.) 

Or has a grant of the next avoidance. Yide Adusgſen, (C. 2.) 

If mortgagee in fee preſents to a living, a court of equity will 
interrupt that preſentation, and compel the ordinary to inſtitute 
the clerk of the mortgagor, at any time before forecloſure. Gally 
v. Selby, M. 7 C. in Canc. Str. 403.] 

ne court will order the mortgagee of a perpetual advowſon 
to preſent the nomince of the mortgagor, if he will bring the 
money into court, or give ſecurity to redeem. Robinſon v. Jago, 
P. 1723. Bunb. 130.] | 

The mortgagee of a naked advowſon muſt accept of the 
nominee of the mortgagor, and preſent him on an avoidance, 
Mackenzie v. Robinſen, T. 1747. 3 Atkyns 559.3 

If a man, ſeiſed of an advowſon in tec, be aifo parſon of the 
fame church and dies; his heir ſhall preſent, tho? the cliurch be- 
came void at the time of the deſcent : for, where two titles concur 
in the ſame inſtant, the elder ſhall be preferred. R. 3 Lev. 47. 

But, it the patron dies after the avoidance happens, his execu- 
tor or adminiſtrator ſhall preſent, and not the heir. 

So, if a feme covert dies after the avoidance of a church, which 
ſhe has, her huſband ſhall preſent. C3. L. 120. a. 

If a villein purchaſes an advowſon, his lord, after avoidance, 
may preſent, without a prior entry. C 120. a. 

By common right, the parſon, and not the patron of the par- 
ſonage, ſhall be the patron of vicarage. 2 Rz/. 336. J. 7, 30. 
1 Kal. 23 1. J. 3. 

So, if a church be appropriated, the purſon appropriate ſhall be 
patron of the vicarage; for he is founder, the vicarage being de- 
rived out of the parſonage. 2 Kol. 336. J. 12, 25. Cont. per 4d. 
Chan, 1 Ver. 42. But there was a leſſee of a parſon impropriate, 


Yet a layman may be a patron of a vicarage. 2 Rl. 230. I. 0. 


And the ſame perſon may be patron of the partonge, and alfo 
of the vicarage. 2 Ral. 336. J. 22. 

So, by preſcription, a vicarage may be appendant to a manor z 
for perhaps by grant of the parſon or compoſition, it was arnexed 
to the manor before time of memory. R. 2 Rl. 35. l. zo. 
1 Rel. 231.1. 6. 

Or pariſhioners may preſcribe to chuſe a vicar. 2 R-/ 304. 

If a vicarage becomes void in the time of the vacatic'i of the 
parſonage, the patron of the parſonage ſhall preſent. 2 K. 346. 
1. 5. 

* by common right, the biſhop is patron of all his prebends. 
3 Co. 75. 6. 

And of a provendry, deanery, Sc. within his biſhoprick. 2 R-!, 
346. J. 3. t 
Uu 3 And 


(H. 2.) 
Who ſhall 
be patron, 
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(H. 3.) 
Preenta- 
tion in turn. 


ES 6GLIS E. 


And the archbiſhop, of the deanery of his archbiſhoprick, 
2 Kal. 345. F. | 

But, the right of election to the office of a canon reſidenti. 
ary in C%cheſter church, is in the dean and chapter, and the biſhop 
cannot, under pretence of his viſitatorial authority, preſent to the 
office by lapſe. 1 Term Rep. 652. * 

[If truſtees have a right to clect and preſent, all muſt join, or 
it is not good in law. Attorney-General v. Scott, H. 1749, 
1 Hey 413+] | | | 

[If the truſtees being equally divided between A. and B. there 
is no ele*lion ; and on the death of one who voted for A. thoſe 
who voted for B being a majority, including proxies, meet with. 
out notice, and ſign a preſentation to B a court of equity will not 
order the other truſtees to ſign it. Hid.] | 

If truſtees have been appointed by a decree to eleQ and preſent 
a miniſter, the right of eleQion ſhall not again devolve to the 
pariſh at large; popular election being the worſt way of nominat. 
ing, and what all courts ſhould, if poſſible, avoid. Tb:d.] 

(On application to this court, it will direct a meeting to fill up 
truſtees, the firſt named truſtee to give notice 14 days after avoid- 
ance to all the truſtees to meet and elect ; if all the truſtees were 
dead, the court would direct new ones. id.] 

Though ſuch miniſter elected, was by an ancient decree to be 
approved of by aſſiſtant preachers, yet if that has been long dif- 
uſed, the court will not require it. Bid.] 


Parceners ſciſed of an advowſon may join in preſentation. Co. 
L. 165. b. 186. b. | 

And if they cannot agree to make preſentation jointly, they 
ought to preſent ſeverally in turn. 2 Rel. 346. J. 20. 

[If two parceners cannot agree in one perſon, the court of 
chanccry will direct them to draw lots who ſhall have the firſt 
preſentation, Seymour v. Bennet, M. 1742. 2 Athyns 482.] 
[rerogative preſentations are not turnt to deprive a patron of 
his turn. Grocers-Company v. Archip. of Canterbury. T. 11 G. 3. 
3 Till. 214.] . 

The eldeſt parcener ſhall have the firſt turn. Co. L. 166. ö. 
185. 3. 2 Ra. 346. J. 20. | | 

And this privilege goes to her heir. Ca. L. 166. 5. 186. 5. 

Or her aſſignee. G. L. 166. 5. 186. 5. 

Aud if ſhe takes huſb:nd, and dies after iſſue born, whereby 
her huſband is tenant by the curteſy, it goes to the huſband. O. 
T. 166. l. 16. 5. Cre. El. 19. | 

If two ſiſters parceners preſent jointly, then marry, and ſettle 
their eſtates, and die; the huſband of the eldeſt, tenant by the 
curteſy, ſhau preſent firſt, as aſſignee, for the grantees of par- 
ceners have the ſame privileges as the parceners themſelves. Buller 
v. Biſbip of Exeter, MH. 1749. 1 Vezey 340.] JE, 

So, if two parceners aſhgn their parts of an advowſon ſeverally, 


3 they 
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they may preſent by turn; for they are not mere tenants in com- 
mon. K. Cro. E!. 19. 

But parceners may make a compoſition to preſent out of turn. 

[A. has two turns, B. one, A. is to preſent to the ſirſt turn, 
but it is not ſaid who is to preſent to the fecond or third. A. pre- 
ſents to ſirſt and to ſecond; it ſhall be preſumed it was by agree- 
ment, and B. ſhall preſent to the third. Greaery-Company v. Are lp. 
if Canterbury, T. 11 C. 3. 3 Wilſ. 214.] * 

And, if upon partition, the whole advowlon be allotted to the 
'oungeit, the alone ſhall preſent. 

Tho? the partition was in Chancery, and one within age; for it 
is good till it be defeated, 2 KN. 346. J. 45. 

And if the partition be avoided, they may afterwards preſent in 
turn, or by compoſition. 2 Rel 347. J. 5. 

Yet a compolition to preſent out of turn, does not bind without 
deed, 2 Rel. 346. H. 

If there be parceners, one of full age, and the other within age 
and in ward of the king; the king ſhall have the preſentation, or 
firſt turn. 2 Rol. 343./. 41. Sho. 208. 

If the eldeit parcener joins with on? of the other parceners in a 
preſentation, the biſhop may refuſe all, when the other parcener, 
who did not join with the eldeſt, alfo preſents, and need not take 
the preſentee of the eldeſt z becauſe the did not preſent ſeverally. 
Co. L. 186. b. 

So joint-tenants and tenants in common may join in preſenta- 
tion. Co. I.. 186. b. 

And, if they preſent ſeverally, the ordinary may refuſe to admit 
their clerk. Co. L. 186. 5. 

So, if one only preſents, without the others. G. L. 186. 6. 

So joint grantces of the next avoidance ought to join in preſen- 
tation. 

And, if one alone preſents, the ord'nary may reſuſe. 2 Rel, 
348. 1. 45. | 

Yet where there are three grantees, and two of them preſent the 
other who is a clerk, the ordinary cannot refuſe him; for he can- 
not join in a preſentation of himſelf. 2 Rel. 348. J. 40. 


If upon a preſentation the church be full, the turn ſhall be ſerved, 
tho' the preſentation be afterwards avoided, 

As, if an incumbent be deprived, quia mere laicus: for the 
church was tuil till the declaratory ſentence. 2 Rl. 347. l. 35. 
5 Co. 102, Vide poſt, (M.) 

Or, deprived for hereſy, or other crime. 2 R.. 347. I. 30. 

But if a preſentation be wholly void, it ſhall not ſerve for a turn; 
as, if A, be preſented, inſtituted and inducted, and afterwards 
does not read the 39 articles, for which the f. 13 El. 12. makes 
the preſentation, Sc. void. 2 Re. 347. I. 50. 5 G. 102.6. 

So, if after deprivation, A. be preſented, &c, and then the 
deprivation is reverſed, and the ſirſt incumbent reſtored ; the pre- 
ſentation of 4. ſhall not ſerve the turn, R. 2 Rel. 347. J. 40. 


5 G. 102. 
Vu 4 It 
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If the guardian of the youngeſt parcener within age, marries 
the eldeſt, and afterwards preſents in the name of both; this ſha 
not ſerve the turn of the eldeſt. 2 Kol. 347.1. 20. 

If a diſpenſation be granted, upon a ceſſion, tenere in comme. 
dam, and confirmed by the king; this does not ſerve the turn of 
the king. K. Sal. 541. | 


If A. and B. ought to preſent by turn, and A. uſurps upon the 
turn of B. he ſhall not loſe his own turn, Semb. F, g. 250, 


- . If the king be ſeiſed of an advowſon, in which the church exceeds 

by the king the value of 20 marks, he himſelf ſhall preſent. 38 Ed. 3. 3.4. 

as patro2, And if the chancellor prefents, upon a ſuppoſition that it was 
under ſuch value, and before induction the king preſents, his pre. 
ſentee ſhall be admitted; or, being reſuſed, ſhall have a uare 

Imfedit. 38 Ed. 3. 3. be 

g But, after induction, ſuch preſentee of the chancellor ſhall not 

| be removed. 2 Rel. 189. J. 5. Hb. 214. 

| Except, where the preſentation by the chancellor takes notice, 

[ that it was under that value, when it is not ſo: for then the king 

| is deceived, 2 Rol. 189. J. 10. Hob. 214. 

Put to a church of the crown, under the value of 20 marks, 

the chancellor ſhall preſent. 38 Ed. 3. 3. 6.—Or of 20 J. Hh 

214. 

So, if a church belongs to an infant in ward of the king. As, 


874. Vade pa, (H. 6.) 


(H. 6.) Tf the king's tenant of a manor dies, his heir within age, who 
By vis pre js in ward to the king, and during the wardſhip a church of the 
resale. ward becomes void, the king thall preſent. Vide ante, (H. ;.) 

Tho? the church becomes void beſore ſeizure of the ward. 

So, if it was void in the life of the tenant, and continued void 
at his death, the king ſhall preſent. 

'I ho? the tenant preſented in his life-time, and there was inſti- 
tution upon it, but he died before induction. 

Tho? the tenant died aſter a lapſe to the biſhop, but before his 


collation, b 
L 'Tho' the king does not preſent till the heir ſues livery. 4 
. Or, the church does not become void till tender of livery by the 
l heir, if the livery be not ſued. 1 
So, if the king grants over the ward. 
i So, if an archbiſhop or biſhop dies, and during the time that 0 
| the temporalties are in the hands of the king the church becomes 

void, the king ſhall preſent. 2 Rel. 344.1. 21. 2 


Or, if the church becomes void after the death of the biſhop, 
before ſeizure. 2 Rel. 344. J. 25. 


Or, in the life of the biſhop, Sc. who does not collate in his fl 
life-time, 2 Kol. 343. J. 30. | 
N Tho' the king does not preſent, till the ſucceſſor ſues livery. k 
f 2 Rol. 343. J. 32. x 
5 Tho? by compoſition the preſentation belongs to another, and a 
| not to the biſhop; for the compolition does not bind the king. b 


| 2 Rel. 343. J. 35. Or 
7 , 
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Or, if the biſhop collates A. in his life-time, but dies before A. 
is inducted. R. 11 H. 4. 9. a. 

But if a biſhop preſents and his clerk is inducted in the morn- 
ing, tho' he dies in the afternoon, the king ſhall not preſent. 

So, if the ſucceſſor be elected before the avoidance, tho' he be 
not conſecrated, the king ſhall not have the preſentation. 2 Rol. 

J. 15. 
% if 3 king be patron of a church, united by the Sz. 22 Car. 
2. 11. to a church of which a ſubject is patron, and which is of 
ater value (and therefore by the words of the ſtatute ſhall have 
the fir ft turn) the king ſhall not have the firſt turn by his prero- 
gative. Sho. 208. 

So, if an incumbent be made a biſhop, by which a church be- 
comes void tho? a ſubject be patron, the king ſhall preſent. Bro. 
Preſentment 14. Cont. Dy. 228. b. Dub. Ow. 144. Cro. El. 527. 
R. acc. Mo. 291. Per 2 J. Hutton cent. 1 Ov. 691. 2 Rol. 
342. J. 25. K. M. 6 W. & M. Ca. Parl. 185. Vau. 19, 20. 
3 Lev. 377. Sho. 457. 4 Mad. 200. 

So, if an archdeacon be created biſhop, the king ſhall preſent 
to the archdeaconry ; and not the patron, R. 3 Leo. 151. 4 
Les. 61. 

So, if he be created a biſhop in Ireland. Cv. El. 790. 1 Ver. 
419. Dub. 4 Infl. 356, 7. Vide paſt, (N. 1.) 

So, if one incumbent after another be created a biſhop, the king 
ſhall preſent zoties quotiet. R. M. 6 W. & M. B. R. between The 
King and Ductor Lancaſter. 3 Lev. 378. Sho. 441, 462, 501. 
4 Mad. 200. 

So, if the incumbent be created a biſhop, and has a Commendam 
retinere, which expires in the life of the biſhop;z the king ſhall 
preſent. R. Ca. Parl. 170, 185. 3 Lev. 378. She. 449, 463- 
4 Mad. 200. | 

So, if the incumbent be created a biſhop, the king ſhall preſent, 
tho” the patronage be eſtabliſhed by act of parliament. R. Ca. Parl. 
173, 188. 3 Lev. 382. Sho. 413. Sal. 540. 4 Med. 200. 


[It is not neceſſary that the king's preſentation to a church vacant 


by promotion, ſhould be in the life-time of the promotee. Rex v. 
Archbiſhep 7 Ardmagh, T. 3 G. 2. Str. 837.] 

But the king ſhall not preſent where the incumbent of a donative 
is made a biſhop. Ca. Parl. 184. 

Nor, where a biſhop elect has a C:mmendam retinere for his life, 
Ca. Parl. 184. 2 Rol. 344. J. 5. 

Nor, where an incumbent of an hoſpital is made a biſhop. 
2 Rel. 343. J. 15. 

Or a provender of a provendry. 2 Rol. 343. J. 10. 

So, if the king does not preſent upon the next avoidance, he 
ſhall not preſent afterwar-!'s. K. Cro. El. 790. 

So, if a patron be outlawed, when an avoidance happens, the 
king ſhall preſent. 1 Les. 139, 201. M. 270. 

Yer, upon reverſal of the outlawry, the patron ſhall be reſtored 
and upon recovery in a 2yare Impedit, he ſhall have a writ to the 
biſhop. R. M.. 270. Cro. E.. 44. 


So, 
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So, if A. be outlawed, and a church appendant to a manot, 
which the king has in bis poſſeſſion by the outlawry, aher. 
wards becomes void, and the king preſents, &:. The incumbent 
ſhall not be removed, tho” the outlawry be reverſed, R. Ms. 270. 


(H. 7.) How a Preſentation by a Common Perſon ſhall be made. 


If a common perſon preſents, he ought to ſhew how the church 
became void, by death, ceſſion, reſignation, or deprivation, 

A preſentation may be by parel, as well as by writing. Cz, I. 
120. 3. I Þrownl. 162. 

And, if it be by writing ſealed, it is not a deed; but in nature 
of a letter of recommendation of the clerk to the bimop. Co. I. 
120. a. 

If a patron preſents one, who is inſtituted, but dies beſore in- 
duction, yet the patron cannot preſent de novo. 9 Co. 132. a, 

But if a patron writes and ſeals a preſentation, and the cler 

without his privity or conſent obtains it, and is inſtituted and in- 


ducted upon it, it ſhall be void. Tel. 7. 


(H. 8.) How a Preſentation by the King ſhall be made. 


So, regularly, a preſentation by the king ought to ſhew by what 
title he preſents. 

And if he miſtakes his title, the preſentation is void; for the 
king was deceived: as, if he preſents ratione laßſus, where he was 
very patron. R. 6 Co. 29. ö. Adm. Cro. Car. 99, 592. Yau. 14, 

Otherwiſe, if he preſents generally, without ſaying, by what 
title, 1 Md. 254. 

So the king Nall preſent upon an avoidance in the time of his 
predeceſſor, and not the executor or adminiſtrator of the deceaſcd 
king. 

1 'ho' the ff. 25 Ed. 3. de Clero. 1. ſays, He or his heirs ſhall not 
preſent to a benehce of the time of his progenitors, &c. for this 
extends only to the progenitors of Ed. 3, as appears by the ſaving, 
11 H. 4.7. R. C. (ar. 355, Jen. 338. 

So the king may preſent by pars. Co. I.. 120, a. Mo. 874. 
2 Cre. 248, ff the biſhop be preſent. 1 Broꝛunl. 102. 

But the uſual way is to make a preſentation by inſtrument under 
the great ſeal. 

Or, if it be under the privy ſeal, it is ſufficient. Per 2 7. 
2 Cro. 248. 


(a) Note; This muſt have been intended by the chief baron as a contraſt be- 
tween the caſe of a common patron and that of the king; for the p ace ci cd is not 
a direct authority for what is here laid down: it is only ſaid in Co. 132. 4. by W 0d 
of illuſtration to another point, that if the king has title to preſent by Japie bac vie, 
and he preſent, and his clerk be admitted and inſtituted, and die before induction, 
the king ſhall preſent again, becauſe he has not the full and complete eilect of his 
preie ntation. 


So, 
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So, if he preſented to a church in right of a ward, under the 

at ſeal, or ſeal of the court of wards, it is good; for it is not 
material which ſeal. R Cro. Car. g. I Brownl. 162. 

Yet by the ff. 3 H. 7. (not printed,) All grants, Sc. of lands, 
advowſons, &c. parcel of the dutchy of Lancaſter, are void, if they 
be not under the dutchy ſeal. And therefore, a preſentation, 
under another ſeal, to a church within the dutchy is void. R. cont. 
M. 874. 2 Rol. 182.1. 15. 1 Brownl, 162. D. cont. 1 Leo. 
227. Vide Patent, (C. 4.) 

So a preſentation under the ſeal of the court of wards, where 
the king has not the church in right of a ward, is void. R. Cro 
Car. 100. | 

So a preſentation under the exchequer-ſeal, is void. 2 Cro. 248. 

If the king preſents a clerk, who dies before induction, he ſhall 
preſent de novo; for his preſentation ought to have compleat effect. 


R. 9 Co. 132. 4s 


(H. 9.) Within what Time a Preſentation ſhall be made. 


Every common perſon ought to preſent within ſix months after 
the avoidance, if the church becomes void by the death of the in- 
cumbent; otherwiſe the preſentation lapſes to the bithop. 3 Leo. 46. 
2 Ril. 363.1. 25. 

Tho? the patron preſents, and his clerk is refuſed for inability, 
R. Dy. 327. 6. R. 4 Med. 140. Ca. Parl. 103. Bend. pl. 136. 
3 Leo. 46. 2 Kal. 364. J. 20. 

So, if a church becomes void by ſtatute; as, by acceptance of 
a plurality; for the patron ought to take notice at his peril. R. Dy. 
237. a. 2 Infl, 632. R. Cro. Car. 357. Jen. 338. 

By certificate of the biſhop for non-payment of tenths according 
to the /, 26 H. 8. 3. K. Dal. 59, 

So, if a church becomes void by ceſſion. For. 337. 

And the ſix months ſhall be reckoned by the calendar, viz. 182 
days. Dy. 327. b. in marg. Vide Ann, (B.) 

But if an avoidance be by reſignation, or deprivation, the ſix 
months do not commence till notice of the avoidance given by the 
ordinary to the patron, Dy. 327. b. Dal. 51, 89. R. Bend. pl. 
234 Dy. 293. 3 Leo. 46. Vide pa, (N. 11.) 

Ke Tho' the patron was party to the ſuit, in which he was deprived. 

68. 29. 

Tho' 4 be given by other than the ordinary; for the ordi- 
5 himſelf ought to give expreſs notice, that he was deprived for 
ſuch a cauſe, and that thereby the church became void, and it be- 
longs to him to preſent. R. 6 Co. 29. b. 

Tho? the biſhop dies, the lapſe does not incur to his ſucceſſor 
before notice. 2 Rel. 355. J. 20. 

Tho? the temporalties are in the king's hands: for the guardian 
of the ſpiritualties ought to give notice. 2 Nl. 305. J. 26. 


Vide Pe, 
(H. 11, &c. 
—N, 1, 2.) 
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So, by the . 13 El. 12. If the preſentee does not read the 
39 articles, by which the church is 1% facto void without a de. 
claratory ſentence, yet it is provided that no lapſe commence till 
notice. R. 6 Co. 29. bo Dy. 369. 6. 


(H. 10.) When it may be revoked. 


If the king makes a preſentation, he may afterwards revoke it, 
and preſent another. Adm. 38 Ed. 3. 3. 2 Nel. 188. J. 40. 

And this, at any time before induction, tho' the clerk be in- 
ſtituted, and a letter ſent to the archdeacon to induct him. Dr, 
Du. Imp. 1, 10, 65. 

It the king revokes a former, and makes a ſecond preſentation; 
the former is void without notice to the ordinary. Dj. 325. 
2 Rol. 188. J. 52. 

80 a lay-patron, before inſtitution, may vary his preſentation, 
and preſent another; upon which the biſhop may admit the one 
or the other. Lat. 191, 253. 

Or may revoke the former preſentation before admiſſion. Per 


Dad. Lat. 192, 254. 2 Rel. 349. J. 7. 


90 a patroneſs, tho' a ſpiritual perſon, as an abbeſs, might 
vary her preſentation : for ſhe is not more appriſed than a lay- 
patron, of the ſufficiency of her clerk. Kel. 154 a. 

But if the king makes a ſecond preſentation, without menticn 
or revocation of the former, it ſhall be void. Semb. Cro. Car. 
oo. 2 Rol. 188. J. 40. Dy. 339. 6. 

But R. cont. for the firſt pretentee had not any eſtate or intereſt 


in the church. 2 Rol. 190. J. 30. If the ſecond preſentation, 


without mention of the former, be after inſtitution upon the 
former, it ſhall be void. R. Dy. 339. b. in marg. Per 3 Jac. 
2 Cro. 248. 

So if the ſecond preſentation be obtained by covin, or by de- 
ceit to the king. R. Dy. 339. b. Bend. pl. 279. 

Otherwiſe, if the 2d preſentation be obtained without covin, 
and before admiſſion and inſtitution upon the former. R. Dy. 
339. ö. in marg. 

So a ſpiritual patron cannot revoke or vary his preſentation; 
for he ſhall be intended conuſant of the ſufficiency of his former 
clerk, R. Kel. 154. a. Acc. per 2 J. Whitl, cont. Lat. 191, 253 


(H. 11.) Preſentation by Lapſe. 


If a patron does not preſent within fix months after avoidance, 
(where he ought to take notice of it, or after notice, when the 
ordinary ought to give notice,) the church lapſes to the biſhop, 
and he ſhall preſent by lapſe. 2 I». 273. And this ſeems to 
be by a canon in the council of Lateran. 2 Rl. 362. O. 

[Lapſe ſhall incur from the time of inſtitution into a ſecond 
benefice, againſt the patron, if notice be given him, otherwiſe 


not. S-mb. per C. B. Wolfer/tan v. Biſbep of Lincoln, T. 3 G. 3+ 
2 Will. 174.] | 
| [Lapſe 
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[Lapſe ſhall incur from the time of induction, without notice. 
15d. 

[Lapſe only incurs from the induction to ſecond Lenefice. 
Per B. R. T. 4 G. 3. 3 B. M. 1504.] 

If the biſhop does not preſent within ſix months aſter the 
lapſe to him, then the church lapſes to the archbiſhop. 

And a lapſe incurs, tho' the patron be an infant. 3 Leo. 46. 

Or, out of the realm. Wat. 1. 

So a lapſe incurs if no clerk was preſented, tho? the patron 
brings a quare impedit againſt the biſhop and others. Per Hab. 200. 

Tho' the patron recovers in a quare impedit, if the biſhop be 
not a party, and no writ comes to the biſhop within fix months. 
2 Rel. 366. J. Fo 

But the biſhop, or the king, cannot grant the benefit of the 
lapſe to another. 2 R-/.,187. J. 32. Hob. 154. 

If a biſhop dies after a lapſe incurred, his executor or admin 
ſtrator ſhall not preſent, but the king; for it is a truſt, and not 
an intereſt, Hob. 154. 


So, if the biſhop does not preſent, nor the archbiſhop within 
ſix months after a lapſe to him, the church lapſes to the king. 

And, upon a lapſe to the king, he is not confined to any time; 
for the /. 25 Ed. 3. 1. does not extend to preſentations to be 
thereafter made. R. Cro, Car. 355. Fon. 337. 

So, the king's ſucceſſor may preſent upon a lapſe to his pre- 
deceſſor. R. Cro. Car. 355. Fon. 337. 11 H. 4. 7. 

So, if a biſhop does not collate to a dignity, prebend, &c. a 
lapſe incurs to the king. 

50, if he does not collate, where the avoidance is by accept- 
ance of another benefice, and the former is in his own dioceſe, 
a lapſe incurs before deprivation, 


But if a quare impedit be brought againſt a biſhop, upon reſu- 
ſal of a clerk, tho' ſix months paſs pendente lite, there ſhall be no 
lapſe to the biſhop. Cz. L. 344. 6. 

So, in every caſe, where a guare impedit is brought within fix 
months, no lapſe incurs to the biſhop, if he te made a party to 
the writ. G. L. 344. 6. K. 6 G. 52. 4. 2 Cro. 3. Hob. 320. 

Nor in ſuch caſe ſhall there be a lapſe to the archbiſhop, or 
the king; for where there is not a lapſe to the biſhop, it ſhall 
never be to the archbiſhop, or the king. Co. L. 344. b. 345+ 4. 
R. 6 Co. 52. a. 2. Cro. 93. 2 Rol. 365. I. 21. 

90, no lapſe incurs, where the king is patron, tho' he does 
not preſent within fix months, or afterwards. 2 Inf. 273. 

So, after a lapſe, if the patron preſents before the biſhop or 
archbiſhop collates, his clerk ſhall be inſtituted. R. Hut. 24. 
Hob. 152, 4. 2 Inſt. 273. 

So, after a lapſe to the king, if the patron preſents before the 
king takes advantage, and his clerk is admitted, inſtituted, and 
inducted, and dies incumbent, the king ſhall not preſent by lapſe ; 
tor lapſe is only unicd & proximd vice. R. Ow. 2. M.d. 224, 269. 


Cro. 
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Cro. El. 44. Adm. Ow. 5. Io. 259. Cre. El. 119. R. 
7 Co. 28. dm. 2 Cro. 216. Lut. 1086. 2: Dy. 277. a, 

So, if a clerk preſented by a patron after a lapſe to the king 
reſigns, without covin. 2 C. 276. 

But after a lapſe to the king, tho' the patron preſents before 
the king takes advantage, and his clerk is inſtituted, and induQted, 
the king may preſent quamdia the prefentee of the patron, conti. 
nues incumbent, K. 2 Cro. 216. Dub. Heb. 154. 

Tho? ſuch preſentec afterwards reſigus, by covin. 2 Cro, 216. 
x Brounl. 161. 

So, if he be deprived. Adm. Ow. 5. Mo. 259. Cre. El. 119. 

So, if he does any act by which the church becomes void; as, 
for not paying his tenths. R. Owe. 5. Me. 259. Cro. El. 119, 

So, if the biſhop, aſter a lapſe to him, collates, and the pa- 
tron preſents before induCtion, the biſhop may refuſe his clerk, 


Dy. 277. a. 
(H. 1.4.) Preſentation by Uſurpation. 


If a man preſents to a church without title, this uſurpation 
makes as it were a diſeiſin, which puts the rightful patron out of 
poſſeſſion, and, by the common law, gains the advowſon to the 
uſurper for ever, if it be not recovared by right of advowon, 
Co. L. 344. b. R. 6 Co. 49. 

And, after uſurpation, the rightful patron cannot grant the 
advowlon to another, till recovery. 

And, by the common law, an uſurpation upon an infant, feme 
covert, Sc. puts them to their right of advawwſon. R. 6 C. 49. 

So the king may make uſurpation by his preſentation ; for the 
induction creates the wrong. Per 3 J. Windh. cont. 1 Sid. 163. 

So collation without title puts him, who has right to collate, 
out of poſſeſſion. 6 Co. 30. a. Co. L. 344. 6. 6 Co. 50. a. 

So the king ſhall be put out of poſſeſſion of the next avoidance, 
by an uſurpation upon him. 1 And. 81. Vide pgft, (H. 15.) 


But if a preſentation be void, tho! the clerk be inſtituted, and 
inducted upon it, it is not an uſurpation, nor ſhall the rightful 
patron be thereby out of pofieſſion, nor need he have a guare im- 
pedit to remove ſuch incumbent z as, if the king preſents upon a 
miſtaken title. R. 6 Co. 29. . Yau. 14. Vide pofh, (M.) 

Or, if inſtitution, and induction be upon a preſentation | y the 
king, which was revoked. 6 Ce. 29. b. 

Or the biſhop collates before ſix months clapſe. X. 6 Co. 29. 
b. ſor the church is not full without a preſentation, or lawful col- 
lation. Co. L. 344. 6. Hb. 316. 8 

So no collation without title puts him, who has a right to pre- 


| ſent, out of poſſeſſion. 6 C. 30. a. 50. a. Per 2 J. Dal. 59. 


So a collation by title does not put him, who has a right to 
preſent, out of poſſeſſion. R. 1 Leo. 226. Cro. El. 240. 
So a recovery in a quare inpedit againſt a clerk, whom the king 


preſented by uſurpation, avoids the uſurpation. R. 1 Mad. 25 55 
| 0 
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go ſince the ff, 1 El. An uſurpation upon a biſhop, or other 


eccleſiaſtical perſon, tho! it puts him out of poſſeſſion, does not 
bind his ſucceſſor, who ſhall have a quare impedit, or preſent, as 
if no uſurpation had been made. R. Jen. 46. 

So uſurpation upon an infant does not bar him, but he may 
continue by preſentation or quare impedit, Fon. 46. 

So, by uſurpation upon the king, he ſhall not be put out of 
the inheritance of an advowſon. 6 Co. 49. ba C. L. 344. 6. 
N. 1 Brownl. 166. R. Dal. 75. R. 1 And. 81. Per 2 J. 
Gro. El. 619. Vide ante, (H. 4.) 

Yet he ſhall loſe the preſentation hc vice, if he does not reco- 
ver it by quare :mpedit, 6 G. 49. bo 2 C. 54, 123. 

And if he confirms the eſtate of the preſentee, it ſha!l be good. 
1 Brawnl. 166. 

So, by 20 uſurpations upon the king, he ſhall not be put out 
of poſſeſſion of the advowſon, but ſhall maintain a grare impedit 
upon the next avoidance. R. and judgment cont. reverſed. 
2 Cro. 53, 123. 2 Rol. 371. 1. 45. R. Gro. El. 240. 1 Leo. 
226. K. cont. Gadb. 7. 

Tho' the king be ſeiſed in right of the duchy of Lancaſter. 
R. Cro. El. 240. 1 Leo. 226. 

So, after an uſurpation, a patron may recover, by right of ad- 
votiſan by the common law, tho? he loſes the preſent preſentation 
for ever. Co. L. 344. 6. | 

So, by the /. V. 2. 5. may thoſe intitled in reverſion after the 
death of a tenant in dower, by the curteſy, for life, or for years, 
or in tail, or an heir of full age, who has been in ward, where 
the uſurpation was during the particular eſtate, or during the 
wardſhip. | 

So, by the ſame ſlatute women diſcovert, where the uſurpation 
was during their coverture. 

Eccleſiaſtical perſons, where it was during the vacancy. 

But till recovery he continues out of poſſeſſion, and a grant of 
the advowſon by him is void. Ju. 46. : 

So, till recovery, or preſentation by an infant, or the ſucceſſor 
of a biſhop. Ton. 46. | 

So, by the /. 7 An. 18. No uſurpation, Sc. ſhall difplace the 
eſtate or intereſt of any intitled to an advowſon, or turn it to a 
right; but ſuch perſon fo intitled may preſent or have a guare 
1mpedit on the next or any ſubſequent avoidance, as if no uſur« 
pation had been. 


(1) Admiſſion and Inſtitution; how made, &c. 
W HEN a patron preſents his clerk to the ordinary, he, upon 


examination, if he finds him qualified, ought to admit 
him; and thereupon he ſays, admit!» te habilem. Co. L. 344. as 
And afterwards, in/titus te redterem talis eccleſie, accipe curam 
tuam & meam. Co. L. 344. a. 
But admiſſion, and inſtitution are taken the one ſor the other. 
Ce. L. 344. as 
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The inſtitution by the ordinary was introduced circa temps 
R. 1 & John; before which the incumbent took his church by 
inveſtiture of the patron. Seid. de Dec. 86, 375, 383. 

The ordinary ought to make inſtitution in a convenient time 
after tbe preſentation tendered to him. 

By the canon, 1 Fac. 95. the ſpace of two months, which by for. 
mer conſtitutions biſhops had to inquire of the ſuſſiciencies and qua- 
lities of miniſters preſented, is reduced to 28 days. And within 
the 28 days the biſhop ſhall not inſtitute any other to the prcju- 
dice of the party before preſented, ſub pena nullitatis. 

Inſtitution may be made by the biſhop out of his dioceſe; 
and by any ſeal. R. Jon. 331. 

And tho' made after caveat, without hearing of the party, it 


| ſhall not be void. R. 1 Rol. 227. 


If a patron preſents after a lapſe to the archbiſhop, and beſore 
collation by him, he may preſent to the biſhop. 2 Rol. 348. J. 50, 

After inſtitution, the biſhop ſends letters to the archdeacon to 
make induction. Vide py, (L.) 

But the ordinary may refuſe a clerk preſented to him, if he be 
minus idoneus, as, if he be a villein, a baſtard, outlawed, excom- 
municated, or within age. 2 Inſt. 632. 

Or, mere laicus. 2 Inf?. 632. 5 Co. 58. a. | 

So, if he be criminaſus; as a heretick, or ſchiſmatick, Ec. 
2 Infl. 632. R. Dal. 51. 

Or, a manſlayer, felon, Cc. 5 C 58. 

Or, guilty of any offence, for which he ought to be deprived, 
R. 5 Co. 58. a. 

So, if he be illiterate. 2 Inf. 362. Ca. Parl. gi. 

Tho' he was before admitted to orders, and a benefice. Ca. 
Parl. go. Sal. 539. 

So, if the beatles be in Wales, and the clerk does not under- 
ſtand Welſh. R. Go. El. 119. 1 Leo. 31. 

So, if he be not in orders, and gives no reaſonable proof 
that he is. 1 Leo. 230. 

If he be an alien. 3 Inf. 338. 

The examination of a clerk belongs to the ordinary as a judge, 
and not as a miniſter, 2 nf. 632. 

After refuſal, the ordinary ought to give notice of it to the 
pres if he be refuſed for any cauſe which belongs to the conu- 

ance of the eccleſiaſtical law; as, for hereſy, ſchiſm, illiterature, 
&c. 2 Infl. 632. 4 Med. 140. Sal. 539. 

And the notice ought to be perſonal by letters from the biſhop 
to the patron ; ior notice fixed to the door of the ſame church is 
not „ Dy. 327. b. Crs. El. 119. Vide infra. Vide 
Paſt, (N. 11.) 

Tho' he had perſonal notice before of the refuſal of a former 
preſentee, and the patron ſtill continues in the ſame county. 
Dy. 328. a. 

So notice ought to be given in a convenient time. R. 4 Mad. 


140. Ca. Parl. 103, Sal. 539. R. 1 Leo. 32. Cro. El. 2 
| : ut 


— 
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But there needs no notice to the patron, where he is refuſed 
for a temporal crime; as manſlaughter, &c. 2 ½%. 632. 
3 Leo. 47. Adm. Sal. 539. 

Or, for a diſability incurred by act of parliament, if the act 
does not oblige notice to be given. 2 fl. 632. | 

So notice upon the door of the church is ſufficient, where 
the patron is out of the county. Ov. El. 119. 1 Les. 32. 
Vide ſupra. 

Yet the cauſe of refuſal is traverſable; and if it be a ſpiritual 
matter, and the clerk is living, it ſhall be tried by the metropoli- 
tan. 2 Ii. 632, 5 Co. 58. a. | 


If the cauſe of refuſal be a temporal matter, or a ſpiritual mat- 


ter when the party is dead, it ſhall be tried by the country, 
5 G. 58. a. 2 Inſt. 632. | 3 

And therefore, if a patron brings a guare impedit againſt the 
biſhop upon refuſal of his clerk, the plea of the biſhop ought to 
ſhew a certain and particular cauſe of refuſal; for it is not ſuffi- 
cient to ſay, 1 quod non fuit idoneus, or, quod fuit crimi- 
noſus, Oc. Re 5 G. 58. 

Or, that he was a haunter of taverns, ob quod & alia crimina, 
tc. 5 Co. 58. a Mar. pl. 11. 

That he was a ſchiſmatick, without ſhewing how. R. 5 G. 
58. 3 Leo. 200. 

But, quod fuit minus ſufficiens in literaturd, & ed raticne inhabilis, 
is ſufficient; for it is in the negative, and does not conſiſt of a 
ſingle inflance, but general ignorance. R. cont. in C. B. and 
off. in B. R. but afterwards reverſed in parliament. 4 Med. 135. 
Ca, Parl. 92. 3 Lev. 314. Sal. 529. 

So it ſhall not be a cauſe for refuſal, that he does not produce 
his letters of orders; for perhaps they are loſt. 1 Les. 230. 
Cro. El, 241, 2. 

That he had not any letters teſtimonial, 1 Lev. 230. 


(K) Jure Patronatus. 
(K. 1.) How it ſhall be awarded. 


O, if two preſent to the biſhop, he may have a jure patronatut 

before he inſtitutes the clerk of either of them; and upon 
that a commiſſion goes under the biſhop's ſeal, to his chancellor 
and others, who make a mandate to an officer to ſummon twelve 
or more, one moiety clerks, the other laymen. 

The jury ought to inquire, 1. Whether the church be void, 
and how; 2. Who preſented laſt; 3. Who is the rightful 
patron; 4. Who ought now to preſent; 5. Whether the clerk 
be idoncus. | 


(K. 2.) When neceſſary. 


A Jure patronatut may be awarded whenever a church is liti- 
£10us: as, if two patrons preſent ſeveral perſons to the ſame 
church, Hob. 317. 

Vor. III, X x Or 
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Or the ſame perſon; for the admittance of the clerk of one 
puts the other out of poſſeſſion. f 
So, if the biſhop ſuſpects the title of the patron, he may award 
a jure patronaſus tho? the church be not litigious. Hob. 318. 
As, where lapſe does not incur before notice, to aſcertain the 
very patron. Hab. 318. 
So, if there be a verdict in a jure patronatis for the one pa. 


| tron, and afterwards he preſents his clerk; and before his ad. 


mittance, the other preſents; the biſliop may award a new 5e 
patronaltls, 1 | 

So, if either party requires a ure patronatts, the biſhop ouglu 
to award it; otherwiſe he will be a diiturber, 


(K. 3.) When not. 


But the biſhop need not award a ure patronatus, except at the 
prayer and coſts of one, or both parties. R. 2 Leo. 168. 

So, he may admit at his peril the clerk of either patron, tho? 
the church be Iitigious, without a pure patronatus; but he will be 
a diſturber thereby, if the patron of the clerk admitted does not 
appear to have title. 2 Leo. 168. 1 Rol, 227, ; 

If he admits the clerk of one patron without a jure patronatt: 


before the other preſents, he ſhall not be a diſturber ; tho' the firit 


patron afterwards does not appear to have title, 

So, if a jure patronatis be granted, he may admit the clerk of 
the one pendente lite, upon peril that he be a diſturber, if he has 
not the right. R. 2 Leo. 168. 

And if a ſuit be in the ſpiritual court for ſuch admiſſion pen- 
dente lite, a prohibition goes. R. 2 Leo. 168. 

The verdict in a jure patronatits does not bind the right of the 
patron z 155 it is only an inqueſt of office. Hob. 317. ; 

So it does not bind the biſhop ; for he may admit the clerk cf 
the other patron contrary to the verdict in a pure patronatus, if lie 
will. Hob. 317. ; 

But it will be at his peril; for he will be a diſturber, if tle 
patron of the clerk admitted has no title. Hob. 317. 

And the patron, for whom the verdict was in the jure patrona- 
tus, ſhall have an action upon the caſe for his damage and expence 
in ſuing a quare impedit, if he does not make the biſhop a party to 
the ſuit. Hob. 318. | 

But a verdict in a ure patronatis binds all; that the biſhop ſhall 
not be a diſturber, if he admits the clerk, for whom the verdict 
is found, tho' the other patron afterwards recovers. Hob. 317. 


(T) Induction; By whom it ſhall be made. 


ATE R inſtitution the biſhop makes a mandate to the arch- 
deacon to make induction ; before which the clerk is not 
compleat incumbent. 
Or the biſhop may give his mandate to other than the arch- 
deacon, if he pleaſes, 
3 | Or, 
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Or, by preſcription or compoſition, another may claim a right 
to make induction. 11 H. 4. 9. 

The arch-deacon need not make induction in perſon, but may 
give authority to another clerk within his juriſdiction to make it. 

Or, he may direct his precept mnie & fingulis recti vicar? 
cleric & literat' infra prehidiaconat” meum, &c, 

So, if it be by a clerk out of his archdeaconry, it will be good, 

If the biſhop dies after a mandate to the arch-deacon and be- 
fore induction, yet he may afterwards induct. KR. cont. but the 
judgment afterwards reverſed. 1 Vent. 30g, 319. 2 Fen. 78. 

But if the guardian of the ſpiritualties inſtitutes, and makes a 
mandate for induction and before induction made, a new bithop 
is conſecrated ; the mandate becomes void. R. 2 Lev. 199. 

If the arch-deacon refuſes induction, he may be ſued in the 
ſpiritual court. 

Or an action upon the caſe lies againſt him. 1 Fent. zog. 
F, N. B. 47. H. 

And the biſhop cannot revoke his mandate. 1 Vent. zog. 

So a prohibition of the execution of the mandate caynot be 
made by the king. 1 Vent. 30g. 

Before induction the clerk has not ſeiſin of the poſſeſſions of 
the church. 2 Inf. 358. , 

Nor can he grant, 

Or ſue for tithes, 


() Chen a Church ſhall be full. 
A Church is full, as againſt a common perſon, by admiſſion 


and inſtitution, before induction: and therefore, after inſti- 
tution, the rightful patron cannot preſent ; but ought to have his 
guare impedit. 2 Rol. 349. J. 25. 2 Inft. 358. 

And therefore, in a.quare impedit oy the king, or him who 
makes title by the king, it is ſuthcient to alledge a preſentation, 
upon which the clerk was admitted, and inſtituted, without ſaying, 
inducted. R. Bend. pl. 297. Vide Pleader, (3 I. 5.) | 

And if A. be preſented, and inſtituted, and afterwards B. is 
preſented, inſtituted, and inducted, it ſhall be void. 3 Sat. 195. 

So, by admiſſion, inſtitution, and induction, the church is full 
againſt the king; for he cannot preſent another, tho' he has 
right; but ought to have his guare impedit. 2 Rl. 349. l. 45. 
2 Inſt. 358. | 

do he cannot preſent the ſame clerk, who is preſ-nted by uſur- 
pation; for it does not amount to a ſurrender and new preſenta- 
tion. 2 Rol. 349. J. 51. 5 

So he cannot gc ſent a clerk before preſented, ad corroborandum, 
but ought to make an expreſs grant. 1 Sal. 162. 

By admiſſion, inſtitution, and iudu ion, a church ſhall be full, 
tho the preſentee was merè laicus. N. Dy. 293. b 

But if a biſhop collates within ſix months, or before notice to 
the patron, where notice is neceſſary, &c. tho? a lapſe to the me- 
tropolitan be thereby prevented, the church is not full by ſuch 
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unlawful collation : but the patron may preſent without a gur 
im pedit. Vide ante, (H. 15.) 

So if the king preſents ratione laßſüt, Sc. where he miſtakes 
his title, tho? there be inſtitution and induction upon it; for the 
king is deceived, and the preſentation being void, inſtitution upon 
it is in the nature of a collation. R. 6 Co. 29. b. R. Hob. 302, 

Yet, as to all but the rightful patron, he is incumbent; for 
he ſhall ſue for tithes, may take a confirmation from the king, 
&c. Hob. 302. 


(N) Then a Church becomes void. 
(N. 1.) By Death, or Ceſſion. 


A Church becomes void by the death of the incumbent, which 

is the act of God; or, by ceſſion, or reſignation, which are 
the acts of the party; or, by act of law, as ſimony, non-reſidence, 
deprivation, &. 

If an incumbent dies, his benefice becomes void, and the pa- 
tron without notice, ought to preſent within ſix months. Vid 
ante, (H. 9,11, &c.) 

So, if the incumbent makes a ceſſion; as, if he be created 2 
biſhop, all his eccleſiaſtical benefices become void, without 2 
diſpenſation retinere in commendam. 11 H. 4, 7, 37, 60. Vid. 
ante, (H. 6.) 

Tho' it be a benefice in another dioceſe, 

Or another kingdom under the dominion of the king. 

| Tho! it be a beneſice fine curd, as well as, cum curd animarum. 

If he be made a biſhop of Jreland, Pal. 345, 349. Vid. 
ante, (H. 6.) 

If he be created biſhop of the e of Man, Pal. 345. 

If a biſhop were made a cardinal. 4 Int. 357. 

And it ſhall be void without a declaratory ſentence. Jen. 337. 

But a benefice is not void by acceptance of a bithoprick, til 
conſecration, | 

Nor, if he be only a titular biſhop, 

Or a ſuffragan biſhop. 

Or a biſhop in Tay, or other foreign kingdom. Pal. 349. 


(N. 2.) By Reſignation. 


So if an incumbent reſigns his church, by proper words, tc 
his ordinary, who accepts it, the church is void. 

So two, by the ſame writing, may agree to exchange their 
churches, and with-{uch intent to reſign them to the ordinary; 
and if ſuch exchange bè compleated in the life of the parties, it 
ſhall be good. | 

And ſuch reſignation ought to be by proper words; as, ren 
cio, cedo, dimitto, &c. 

So, if a man gives, grants, renders, and confirms to the or- 


dinary a prebend, it ſhall be good. 
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If a man makes a reſignation of a church to the biſhop of the 
dioceſe, it ſhall be good, generally. 

Or, of a donative to the patron. 

Or, to the patron and « itranyer ; for as to the ſtranger it is 
void. 

If he makes a reſignation of a deanery, prebend, c. of the 
king's donation, to the king, it thall be good. 

A reſignation to him, ho is not the proper ordinary, nor can 
make inſtitution, is void, 

So a reſignation ſhall be void, if it be upon condition to preſent 
ſuch an one: for it ought to he made ſpontè, pure, & fempliciter. 

So a reſignation till acceptance by the bithop is not valid, and 
2 preſentation by the king before, is void. R. 2 Cre. 197. 


(N. 3.) By Simony. 
So, the ff. 31 El. 6. If any, for reward, promiſe, &c. directly 


or indirectly preſent, collate, Sc. to any benefice or eccleſiaſtical 
promotion, ſuch preſentation and the admiſſion, Oc. thereon 
mall be void, and the queen ſhall preſent for that one turn only; 
and any perſon who ſhall give or take any ſuch money, promite, 
&c. ſhall forfeit two years profits of ſuch beneſice; and any per- 
ſon corruptly taking ſuch benefice ſhall be diſabled for ever to 
have the ſame benefice. 

And if any, for money, (other than lawful fees) promiſe, &c. 
directly or indirectly inſtitute, induct, Sc. any to any benefice, 
Sc. he ſhall forfeit two years profits, and the benctice ſhall be 
void, and the patron preſent, Oc. | 

Simony is valuntas emendi, vel vendendi Piritialia, aut ſpiritu- 
alibus onnexa. Cra. El. 789. 

As, if a biſhop takes above the fees allowed, for granting or- 
ders, inſtitution, &c. R. Carth. 485. 

By the canon law, it was a cauſe for deprivation, 

And a church ſhall be void by the %. 341 El. 6. if the clerk 
makes a gift, promiſe, Sc. of any benefit to the patron; as, if 
he agrees to make a leaſe to the patron of his tithes, for ſuch 
a rent, 

If he agrees with the patron for ſo much for the next avoid- 
ance, when the incumbent is fick. Cont. fer 3 F. aud acc. Cre. 
El. 686, Moe. 916. R. acc. Win. 63. 

If he agrees for gol. with the patron to prefent him when the 
church becomes void, and for ſecurity takes a grant of the next 
avoidance to B. in truſt. X. 1 Brownl. 164, 

If after an avoidance and guare imyedit, by a mortgagee upon 
the preſentation of a ſtranger, the heir of the mortgagor has a 
decree in equity for redemption, and that he ſhall recover the 
preſentation in the name of the mortgagee, and then he articles 
for ſale of the advowſon to A. and that he ſhall preſent ſuch per- 
ſon as A. thall name, who names B. and this was with intent 
that B. ſhould be preſented; it is ſimony. R. 3 Lev. 116, 

90, if A. agrecs for money to reſigu, or to make another his 
Curate. R. Carth, 485. 
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$9, if the father or friend of a clerk makes a ſimoniacal con. 
tract with the patron, or with his wife, or friend, without his 
privity z tho” the clerk is not privy to the contract, the church 
ſhal! be void. 1 Brownl. 165. K. 3 Lev. 337. Tut. logo, 
1093. 

Or makes a promiſe, without the privity of the clerk, that ke 
ſhall make a leaſe of his tithes to the patron, which the clerk af. 
terwards does. 

So, if a man preſents by uſurpation, upon a ſimoniacal con. 
tract. 3 inf. 153. 

So, by the ff. 12 An. 12. If any after 29th September 1714, 
for money, promiſe, &c. directly or indirectly take, procure or 
accept the next avoidance in his own or another's name, and he 
preſeuted or collated thereon, the preſentation, Sc. ſhall be void 
and the contract ſinoniacal, and the queen preſent or collate for 
that turn. 

If a church be void, every one may take advantage of it: az, 
2 pariihioner in a ſuit againit him for tithes. 

If the patron be privy to the ſimoniacal contract, he ſhall loſe 
the proſits of the beneſice for two years, and the king ſhall hays 
the preſentation pro hac vice. 

And the computation of the profits ſhall be according to the 
real value; not according to the valuation 26 H. 8. 3 Infl. 154. 

90, tho* the patron be not privy to it, the king ſhall have the 
preſentation. Seb. Lit. 1087. 

And the church continues void, tho' the ſimony be pardoned 
by parliament. R. Cre. Il. 686. 

And the king ſhall preſent, tho' the incumbent, preſented by 
ſimony, dies; for nulllunt Tempus cerurrit regi. R. 1 Brownl, 164, 

90, if a clerk, preſented by ſimony, be privy to the contract, 
he ſhall be diſabled to be preſented by the king or otherwiſe, for 
ever. {Vide 3 Iii. 153, 4.) 

And the king cannot diſpenſe with ſuch diſability. 3 Df. 154, 

But where the clerk was not privy, tho' the church be void, 
he ſhall not be diſabled to be afterwards preſented. 3 Inf. 154. 

So if A. preſents upon ſimony by uſurpation ; the king ſhall 
not have the preſentation, but the rightful patron. 3 f. 153. 

So, if a perſon, preſented by the king to a church, contracts 
with B. preſented by another patron, that he will not purſue his 
preſentation; it is not a ſimoniacal contract. Dub. 2 Rel. 464. 

So it will not be a ſimoniacal contract, if a father contracts for 
the next avoidance for his ſon, without his privity. R. g. 916. 

If one gives a bond to reſign upon requeſt, R. Ray. 175. 
1 Sid. 387. R. 2 Cr2. 248, 274. R. Cro. Car. 180, Hut. 111. 
Jen. 220. | 

The court will not let the validity of a bond of reſignation be 
argued; they (even general ones) have been ſo often eſtabliſhed, 
and even in a court of equity. FPeele v. Cm. Carliol, M. G. 
Str. 227.) 

Yet if a wrong uſe be made of ſuch bond, it may be averred to 
be made for ſuch purpoſe, and then it will be void. R. Mo. 641. 
Acc. Ov. Cir. 180. 9 
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So chancery will ſtay a ſuit upon it, if a corrupt uſe be made of 
W 3 Fas 413 2» 


(N. 4.) By Non-reſidence. 


By the canon law, every one, who had curam animarum was 
bound to perpetual refidence. Sr. Heel, Cafes 27. 

By can. Step. arch. in concilis Oxon” epiſcopi in eccleſits cathedral” 
riſidere procurrent in majoribus feſtis, Sc. Lind. 131. 

By another can. ibid. ep;ſcoprs nullum ad vicariam admittat iſ 
velit perſonaliter miniſirare, & ſi non fit ultra 5 marcas, nifi re- 
deat, Se. 

Et refidere debet cum ectu, wiz. continut in beneficio morari. 
Lind. 131. | 

By can. Othon, 1236. Ad vicariam nullus edmittatur, niſi juret 
reſudentiam facere, & eum faciat continut, Conft, Oth. 26, 27. 

So non-reſidence has been often condemned in paritament. 

And now, by the /. 21 H. 8. 13. All ſpiritual perſons, pro- 
moted to any archdeaconry, deanery, or other dignity in a cathe- 
dral, or other church, or beneficed with any parſonage or vicarage, 
ſhall be perſonally reſident on ſuch dignity or benefice z and if he 
abſent himſelf wilfully one month together, or two months at ſe- 
veral times in one year, and keep not refidence at one of his dig- 
nities, prebends, or benefices, he ſhall forfeit 10/. a moiety to 
the king, a moiety to him that will ſue, Sc. 

So he ought to reſide at the parſonage-houſe; for if he lets it, 
tho he dwells at another houſe in the ſame parith, it will be with- 
in the ſtatute.» R. 6 G. 21. 6. Mo. 540. Cro. El. 590. Semb. 
2 Þrawnl. 54. 

Tho' he occupies the parſonage by a ſervant and does not let it, 
but dwells in another houſe. Semb, 2 Breton. 5 4. 

By the ff. 13 El. 20. No leaſe, Cc. thall be good longer than 
the leſſor is reſident, without abſence above 80 days in one year, 
Vide Eflates, (G. 4.) 

So if a man hag a vicarage in a cathedral, and another benefice 
with cure; it is not ſufficient that he be retident upon his vicar- 
age, for that is only nominal: and where a perſon has two bene- 
fices, one only nominal, he ought to reſide upon the real bene- 
fice. R. 27 H. 8. 10. b. 

An information, or debt by g tam, Cc. lies upon the ſtatute 

for non- reſidence. Vide Pleader, (2 S. 23.) 
But the ff. 21 H. 8. 13. As to non-refidence, does not extend 
to any ſpiritual perſon in the king's ſervice beyond fea, or in pil- 
grimage, going or returning, nor to 2 ſcholar abiding for ſtudy at 
any univerſity within the realm or without, nor to a chaplain of 
the king, queen, or any of their children, brethren, or ſiſters, 
during attendance in their houſcholds, nor to any chaplain of any 
archbiſhop, bithop, lord ſpiritual or temporal, dutcheſs, Cc. lord 
chancellor, treaſurer, chamberlain, or ſteward of the houſehold, 
treaſurer, or comptroller of the houſchold, knight of the garter, 
chief juſtice of the king's bench, warden of the ports, maſter of 
the rolls, king's ſecretary, dean of the chapel, or almoncr, during 
attendance without fraud, in their houſes, 
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Nor to the maſter of the rolls, dean of the arches, chancellor, 
or commiſſary of any archbiſhop or biſhop, maſters in chancery, 
advocates in the arches during their offices, nor to a ſpiritual per. 
ſon bound to daily appearance by injunction of chancery, or the 
king's counſel, to anſwer the law : and the king may give licence 
of non-refidence to any of his own chaplains. 

Nor by the . 25 H. 8. 16. to the chaplain of any judge, 
chancellor, or chief baron of the excheguer, attorney or ſolicitor 
general, attending in his houſe, or on his perion. 

Nor by the /. 33 H. 8. 28. to the chaplain of the chancellor 
of Lancaſter, chancellor of the augmentations, groom ef the 
ſtole, De. R 

So the /?. 21 H. 8. 13. does not extend to a ſpiritual perſon 
not wilfully abſent: as if there be no houſe upon the rectory. 
6 Co. 21. 6. 

And therefore, an information is bad, if it ſays ab/entavit, 
omitting voluntare. R. Cro. Il. 100. 

If he be impritoned, without covin. 6 Co. 21. . 

If he be removed by advice of phyſicians, without fraud, for 
recovery of his health. X. 6 G. 21. 6. K. 2 Bul, 18. 

Zo the ſtatute does not extend to an archbiſhop or biſhop. 

90 the ſtatute does not extend to him, who reſides upon the 
one or the other of his bencfices, or dignities, if he has a diſpen- 
ſation. 

But a goſpeller, or a vicar in a cathedral, is not a benefice or 
dignity, which excuſes his reſidence. Per 2 J. G. El. 663. 

Information on 21 H. 8. c. 13. lies not at the aſſizes. R. 
on Demurrer. Garland v. Burton, M. 12 G. 2. Str. 1103, 


Andr. 291.) 


Yet by the Hf. 28 H. 8. 13. No perſon above 40 ſhall be ex- 


cuſed from reſidence in reſpect of his ſtudies in the univerſity, 


unleſs the chancellor, vice- chancellor, commiſſary, heads of 
houſes, doctors of the chair, readers of divinity in the ſchools, or 
of law, phyſick, Sc. profeſſors of Hebrew, Greek, &c. and per- 
ſons attending for their degrees. 

Nor under 40, unleſs they attend lectures, diſputations, and 


exerciſes according to the ſtatute, 


(N. 5.) By Plurality, 


By the council of Jateran 1215. 29. Siquis beneficium cum curd 
recepit, / prius tale habucrit, e fit ipſo jure privatus ; et ſi in cadem 
eccle/id plures haleut dit nitates aut parſenat', etiamſi curam non habe- 
ant, poterit tamen diſþer fart, c. 

And therefore, by the canon law received here, if any having 


a benefice with cure, accepts another with cure, the firſt ſhall be 


void. K. 4 Co. 75. 

Tho? the ſecond benefice be under 8 J. per aun. Acc. Vau, 131. 
Jon. 404. | 

And thereupon the patron, if he will, may preſent without 


ſentence of deprivation. R. 4 C. 75. b. R. Cro. Car. 357. 
Jen. 337. 


And 
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And a ſubſequent diſpenſation purſuant to the f. 25 H. 8. 21. 
is too late, and does not take away the right veſted in the patron 
to preſent. R. Jen. 404. 

So now, by the /. 21 H. 8. 13. If any, having a benefice 
with cure of ſouls of 8 J. per ann. or above, take any other with 
cure, and be inſtituted and inducted, immediately after the firit 
ſhall be void, and any diſpenſation, Sc. ſhall be void. 

The valuation ſhall be eſtimated according to the value return- 
ed. 26 H. 8. | 

So the firſt beneſice ſhall be void upon inſtitution to the ſecond, 
before induction; tho? a lapſe does not incur till ſix months aſter 
induction. Mo. 448. 

CA church above 8 J. is / void on inſtitution to ſecond living, 
that patron may preſent immediately. Wolfer/lan v. Biſhop of 
Lincoln, T. 3 G. 3. 2 Wilſ. 174. T. 4 G. 3. 3 B. M. 1504.] 

It is alſo / void, that a grant of the advowſon or next preſen- 
tation made after it, is void, id.] 

And it ſhall be void, tho' he procures the ſecond benefice to be 
united to the firſt, after his inſtitution to the firſt. Hob. 158. 

Tho' he ſubſcribes the 39 articles, but afterwards does not read 
them within two months; whereby the ſecond benefice is alſo 
void. R. Yau. 131. Vide paſt, (N. 7, 10.) 

So if he takes a dignity, as a deanery, arch-deaconry, c. 
without a diſpenſation. Semb. 1 Leo. 316. Vide poft, (N. 6.) 

Or if a dean takes another dignity. | 

Or a dean, prebendary, &c. takes another prebend in the ſame 
church, | 

80 it ſhall be void to all intents : for he cannot ſue for tithes, 
R. Cro. Car. 357. Jen. 337, 8. 340. 

Otherwiſe, till deprivation, where the former is under 87, 
ter ann. 

So a pardon by the king of his title by lapſe does not reſtore 
him. R. Jon. 339. 

So if the firſt benefice be under 8 /. per ann. it will be void by 
the canon law, if he takes a ſecond without a diſpenſation : and 
therefore he may be deprived. Vide ſupra. 

How a diſpenſation for a plurality may be granted, Vide in Præ- 
rogative, (D. 18, Sc.) —Vide poſt, (N. 8.) 


But if a man, having a beneſice with cure of 8 J. per ann. with 
a diſpenſation, takes a dignity which has no cure, the firſt is not 
void: as if he be made dean of a cathedral, By the /. 
a1 H. 8. 13. | 

Or treaſurer, chancellor, prebendary, chaunter of a cathedral 
or collegiate church. By the ff. 21 H. 8. 13. 

Or archdeacon. 

So, by the ſame ſtatute, if he takes a parſonage that hath a vi- 
car endowed, or benefice appropriate, 

90 if a man, having a benefice with cure, be created a biſhop, 
the benefice is not void by force of that ſtatute, tho? it be by the 
common law. Hab. 157. | 

Neither 
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Neither will it be void by the common law, till he be conte. 
crated a biſhop. Pal. 346. 


So it he is not compleat incumbent of the ſecond beneſice: 35 
if a man, having a benefice with cure, takes another benefice with 
cure, and is inducted, but does not ſubſcribe the 39 articles; the 
former is not void, for he never was poſſeſſor of the ſecond, 
Wat. ch. 3. ide ante, (N. 5.)— Pei, (N. 10.) 

So if he be preſented to the ſecond by ſimony. Mat. cl. 3. 

Or does not ſubſcribe the articles before the ordinary himf-1f, 
Vat. ch. 3» 


So by the ff. 21 H. 8. 13. Brothers, and ſons of any tempo 
lord, or knight, born in wedlock, may purchaſe a diipcalation, 
to take two parſonages, or beneſices with cure. 

And doctors, and batchelors of divinity, or laws, admitted to 
the ſaid degrees in any of the univerſities of this realm, and not 
by grace only. 

So, by the ſame ſtatute, all ſpiritual men of the king's council 
may have a diſpentation for three benefices with cure. 

And all the chaplains of the king, queen, or any of the king“ 
children, brethren, ſiſters, uncles, or aurts, may purchaſe di- 


penſation to take two parſonages or benefices with cure. 


So may 6 chaplains of any archbiſhop, or duke. 

And 5 chaplains of any marquis, or carl, and 4 chaplains of 
any viſcount, or biſhop. 

And 3 chaplains of the chancellor of Exgland, of any baron, or 
knight of the garter. 

And 2 chaplains of any dutcheſs, marchioneſs, counteſs, or 
baroneſs, being widows. 

And 2 chaplains of the king's treaſurer, and comptroller of 
his houſe, ſecretary, dean of his chapel, almoner, maſter of ws 
rolls. 

And one chaplain of the chief juſtice of the king's bench, and 
warden of the cingue ports. 

So by the ,. 26 H. 8. 14. a biſhop ſuffragan. 

So it the king himſelf preſents his chaplain, it is ſuſſicient, 
without other diſpenſation : for that imports a diſpenſation, which 
the king as ſupreme ordinary may grant. R. 1 Sal. 161. D. 


Sar. 128. 


So a chaplain of a duke, marquis, earl, baron, Sc. being under 
the age of diſcretion, and in ward of him, who has chaplains, 
may be retained, and qualified by ſuch retainer. 

And a qualification before impleading, tho? it be not before the 
taking of the ſecond beneñce, is ſum̃cient. R. Sav. 135. 

If a peer, c. retains above his number, thoſe firſt retaincd 
only ſhall be qualihed. R. Sav. 101. | 

If all be retained together, thoſe firit advanced. 

And the retainer of any one after his number does not avail, 
tho' he be firſt advanced. 

Tho! a former chaplain be advanced, and afterwards diſmitics. 
X. Sav. 79. 


But 
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But the preſentee of a ſubject, tho? qualified, cannot take a 
plurality, without a diſpenſation before his inſtitution to the ſe- 
cond benefice. R. 1 Sal. 161. 

So a peer, &c. who has ſeveral capacities, cannot qualify more 
than his higheſt capacity allows, 

If a dutcheſs, c. marries a duke, c. ſhe cannot afterwards 
retain, during coverture, 

But her chaplains, before retained, continue, if not diſcharged 
by the huſband. 

If a peer, Sc. retains above his number, the retainer ſhall be 
void; tho' a former chaplain dies, if he does not retain him de news 
after the death of the other, Per 3 J. 1 And. 200. 

So a retainer before he be a peer, Cc. is void, tho? the chaplain 
afterwards continues in ſervice, if he be not retained de nw, 

So a retainer becomes void, if, before his advancement, his 
maſter loſes his office, Ec. or dies, or is attainted. 

So a retainer is of no avail, if he be diſmiſſed before his ad- 
vancement. 

So a king's chaplain extraordinary is not qualified to take a ſe- 
cond benefice. R. 1 Sal. 161, 2. 

Nor a chaplain retained, but not by letters teſtimonial under 
hand and ſeal: as if they be only ſigned, or only ſealed, 
Cb. 41. 

Zo if retained only by parsl, tho' he officiates in the family as 
chaplain, D. cont. Save 135. 

So, if the number which he may retain be advanced, the 
retainer of another afterwards does not give a qualification. R. 
1 And. 200, | 

So the ſon of a biſhiop is not qualified to take a diſpenſation for 
two benefices, 

Nor the baitard of a temporal lord. 

Nor the ſon of a baronet; for it is a dignity created ſince the 


ſtatute. 
(N. 10.) By not reading the 39 Articles, Cc. 


So by the /?. 13 El. 12. If a layman, or a deacon, under the 
age of 23, be preſented and admitted to a bencfice with cure, or 
if any be admitted to a benefice with cure of 30 J. per ann. in the 
queen's books, unleſs he be batchelor in divinity, or preacher al- 
lowed by ſome biſhop, or univerſity, or if any be admitted to a 
benefice with cure, who ſhall not have firit ſubſcribed the 39 ar- 
ticles in the preſence of the ordinary, the admiſſion, &c. ſhall be 
void, or if he ſhall not within two months after his induction pub- 
lickly read the articles in the church in time of common prayer 
there, and declare his aſſent thereto, he thall be / facto deprived. 
(Vide Ecclefiaftical Perſons, (C. 8.) 

By not reading the articles the church is void, without ſen- 
tence of deprivation. R. Cro. El. 680, 

[By g. 23 G. 2. c. 28. Perſons reading the articles, and de- 
claring their aſſent thereto, at the time of reading morning and 
erening prayer, and declaring aſſent thereto, are within 13 Elia. 
c. 12. tho' not done in two months after induction.) 
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{N. 11.) Notice of the Avoidance· to the Patron. 


If a church becomes void by reſignation, or deprivation, 2 
lapſe does not incur till notice of the avoidance given to the ya. 
tron, and fix months afterwards elapſed. Vide ante, (H. 9.—N. 1.) 

So if it becomes void by not reading the 39 articles. By a 
clauſe in the /,. 13 El. 12. 

So if a lay-patron preſents, and the ordinary refuſes him, he 
ought to give notice of the reſuſal to the patron, if he be refuſed 
for a cauſe within his proper conuſance, or of which the judy. 
ment belongs to him: as that he was an heretick, ſchiſmatick, 
Sc. Jide ante, (I.) 


(N. 12.) The Writ de Vi Laicd amo vendd. 


If a clerk be by force of laymen kept out of his church or par- 
ſonage-houſe, upon application to chancery, he ſhall have a writ 
de Vi Laica amovenda, by which the ſheriff ſhall take the %% c- 
mitatus, and ſhall attach all who reſiſt, and amove the force. 
F. N. B. 55. A. 

So upon the biſhop's certificate of ſuch force, a writ ſhall iſſue, 
F. N. B. 54. D. 

So the writ ſhall iſſue, if the preſentee of the king be prevent- 
ed of his poſſeſſion. F. N. B. 54. F. 

Or the archdeacon be prevented, by ſorce, from making in- 
duction. | 

The writ de Vi Laica amovenda ſhall be returnable in B. R. or 
C. B. F. N. B. 54. G. 

Or it ſhall not be returnable, at the election of him who ſues 
it. F. NM. B. 54. G. 

And upon ſuch writ the ſheriff ought to remove the force, and 

put the incumbent into the enjoyment of his poſſeſſion. J. N. 


WA | 


90 he may commit the offenders to gaol, and return his writ to 
B. R. where they ſhall be fined. Mo. 782. 

And if the ſheriff does not ſerve nor return the writ, an altar, 
pluries, and attachment lie againſt him, directed to the coroners. 
F. N. B. 54. E. . 8 

But the ſheriff ſhall not remove the incumbent, whether his 


4[Andifhe poſſeſſion be by right or by wrong. F. N. B. 54. H. 


goes the in- 


cumbent ſhall have a writ directed to the ſheriff, that without delay he may make him amends. 
F. N. B. 54. H. And if he does not ſo do, an alas, pluries, and attachment lie againit him, 
F. N. B. 54. H.] 


So upon an affidavit of it in chancery, reſtitution ſhall be award- 


ed. R. Mo. 782. 


And in ſuch caſe the writ ſhall be returnable in chancery, not 
in B, R, R, Mo. 782. | 


Vaide Dignity, (B. 8.) 
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Charters. and Figure. Page. 
O whom the property of them bn - A. T 
Detinue of charters ; - - B 2 j 
When it lies, B. 1. { 
Vide Detinue, (A. Yo Plader; (2 x. 1, &c. 0 
What ſhall be the proceeding. - B. 2. 
Plea in detinue for charters. - B. 3. 3 
When charters are allowed in evidence, Vide Ewvi- 
dence, (B. 1, &c.) 
Charter-Party. 
Vide Merchant, (R. 2, &c.) 
Chaſe, 
Foreſt ; 3 - A. 3 L. 
What ſhall 1 — — . 1. 
Who ſhall have it. - - - A. 2. 4 
Chaſe ; What ſhall be. - - 4. . 
Park. — - - > ©. 
Warren. - - - D. 6 | 
Feaſts of the foreſt and chaſe. - - E. 5 
Beaſts of the warren. - " - F. 7 > 
Meers of a foreſt. - . - G. 1. 5 
Perambulation. - SG. 2. 8 ; 
When a ferambulatione faciends hes, Vide ö 
Pleader, (3 G.) 
Hunting, or haw king in a foreſt. — "x MS. 
Who may do it. — - II. I 
Who not. - - H. & 
By whom a licence may be given. - H. 3. 9 
How hunting, c. there ſhall be puniſhed. + H. 4. 
By action at common law. = «„ 10 
The purlieu of a foreſt; - - - L 11 
What mall be. - . 2 I. 1. 
Who may hunt within a purlieu; 
The owner of the ſoil. - — — — 2. 12 


Common nuſance. — - — p 13 oy 
urpreſ- 
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Purpreſture. - - b 
Other offences in the foreſt ; 
Keeping dogs n not expeditared. N 
Waſte; Pl 
In cutting of vor, or covert ; ; 
What ſhall be vert. - E 
When cutting it is reſtrained, « 
When not. 


What other privileges the owner mall have. 
Privilege of the king in the wood, or land of a 
ſtranger. - - 
In his own wood or land. - - 
Incloſing of wood. — - 
Walt, in the deſtruction of the vert. 
In aſſarting of his land. 1 
How waſt ſhall be puniſhed, - 
Privilege within a foreſt; i 4 
By agiſtment. — - 
By pawnage. - „ - 
By common; 
When allowed. - ® 
When not. * - - 
'The laws of the foreſt, 4 
Officers of the foreſt, - - 
Juſtice in eyre. - — 
Vide Juſtices, (F. ) 
Verderor. - a 
Regarder. 5 5 
Foreſter. - = . 
Woodward. — - 
Agiſtor. — 1 
The courts of the foreſt; a 
The juſtice-ſeat, — . 
Vide Juſtices, (F.) 
The ſwanimote court. — 2 


Chattels. 


Goods and chattels. Yide Biens, per totum.— 
Chancery, (4 W. 5.)—Prohibition, (F. 5.) — 
Treſpaſs, (A. 1.—B. 4.) 

Chattels real. Jide Biens, (A. 1.)—Chancery, 
(4 G. 2. 5.) 

Chattels perſonal. Jide Biens, (A. 2.) — Chan- 
cery, (4 G. 1.) 


Cheſter. 


County palatine of Cheer. Vide Franchifes, 
(D. 4. &c.) 

Chamberlain of Chefter. Lide Franchiſes, (D. 5.) 

Chief juſtice of Cheſter. Yide Franchiſes, (D. 6.) 
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Highway 3 - 5 
What ſhall be. 
To whom the ſoil, and 1 belong. 
How it ſhall be uſed. 
How it ſhall be repaired. - 
Lide poft, (C. 1, &c.) 
Bridges in an highway — 
How repaired ; 
By whom. - - 
Remedy for not repairing ; 
By the common law. — 
By ſtatute law. - 
Surveyors of the E 3 — — 
How choſen. 
Their authority and power; 
To provide labourers, - 
For what time. - - 
To provide materials. - 
To remove obſtructions ; 
Water-courſe. - - 
Trees, hedges, &c. - 
Rubbiſh, dung, &c. - 
To enlarge the highway. - 
To make rates. - - 
To reſtrain carriages. - 
To preſent offences. - - 
Preſentment upon a view of a juſtice 
of peace. - - 
Remedy for fines, &c. - 
Juſtices of peace may enquire of a charity 
for repair wy an highway. - 
Private way; — 
What ſhall be. 
How claimed; 
By preſcription. - - 
By grant, - - 
For neceſſity. — - 
How it ſhall be uſed. - 
By whom it ſhall be repaired, +» 
Remedy for not repairing it. - 
Obſtruction. - - 
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Vide Courts, (E. 1, xc.) - Gardian, (A.) FV, (F. 1.) 


Choſe in Adtion. 
Vide Aſfignment, (C. 1.) — Grant, (D.) 
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Reference 
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and Figure, 


Church. 


Jide Advowſon.—Di/mes, (E. 1.)—E/eliſe, per 
totum.—Prohibition, (F. 3.—G. 2. 5.)—— 
Quare Impedit, (A.) 

Freehold of the church. Vide E/zliſe, (G. 1.) 

Pariſh church. Vide Eſgliſe, (C.) 

Repairs and ornaments of a church. Vide Eſzliſe, 
(G. 2.)—Prehibition, (G. 2.) 

Seats in a church. Yide Action upon the Caſe for 
a Diſturbance, (A. 3.) Eſclije, (G. 3.) 

Church-wardens. Yide Eygliſe, (F. 1, 2, 3.) 

Church-yard. Vide Cemetry, (A. 1, &c.)— 
Egliſe, (E.) —Probibition, (G. 3.) 


Cinque⸗Poꝛts. 
Jide Abatement, (D. 3. 5. —Francbiſts, (E. 1, &c.) 


Circuit of Action. 
Jide Afion, (H.) 


Citizen. 
Vide Burrough, (B. 2.) — Parliament, (D. 6.) 


City, 


Vide Burrough, (B. 1.)—Ceurts, (O. 1, &c.— 
P. 1, &c,)— 
Parliament, (D. 12.) 


Civil Law. 
Lide Canons. 


Claim. 


Continual claim. - - 
How it ſhall be made. - 6 
By whom. - OY 

Vide Forfeiture, (A. 6, 7.) —Vide poſt, 

(B. 2.)—#Yide Condition, (G. 1.) 
At what time. - - 

When a deſcent ſhall toll an entry, unleſs it 
be avoided by continual claim, Fide in 
Deſcent, (D. 1, &c.) 

What ſhall be a diſclaimer, and the effe& of 

it, Vide Diſclaimer, (A.—B.) 

Claim to ayoid a fine ; - - - Z. 
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Reference 
by 3 
an IZUre, 
How it may be made, - a + 4 
By whom. 1 
2 ante, (A. 3 . (8. 1.) 
At what time. - . 3. 


For more of title Claim, RPO Condition, (O. 5.) 
Fine, (K. 1, 2.) —Porfeiture, (A. 4,)—— 
Franchiſes, (A. 1, 2.) — Officer, (E. 6.) — 
Releaſe, (E. 2.) 


Clergy, 
Vide Appeal, (G. g.)—Tuflices, (V. 1, &c.) 


Clerk, 


Six clerks. Vide Chancery, (B. 7.) 
County clerk. Fide Viſcount, (B. 2.)—Coanty. 
Clerk of the market. Yide Market, (H.) 
Clerk of the peace. Yide Juſtices of Peace, 
(D. 5.) 
Clerk of the pipe. Yide Courts, (D. 13 
Ignorance or miſpriſion of the — Vide 
Amendment, (D. 1. 9.—E. 1, 2.—G. 2.— 
H. 3.—T. 1, &c.—V. 1, &c. and maiy 
other places in the ſane title.) : 
Vide Courts. 
Codicil. 


Vie Deviſe, (D. 3.) 
Coin, and Coinage. 
Vide Tuftices, (K. 7.) — Money, per tetum. 
Præregati ve, (D. 39.) 
Colloquium. 
Vide Adion upon the Caſe for Defamation, G. 7, 8, &c.) 
Collifion, 
Vide Covin. 
Colour. 
Vide Pleader, (3 M. 40, 41.) 


Command. 
Command of forces. Vide Præregative, (C. 3.) 
Commencement, 


Commencement of a leaſe. ide Eftates, 
(G. 8,9) 


(E. 1.) 
— — of terms, Jide 9 * 1, &c.) 
Vor. UL. 


of parliament. Vide Parliament, 
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Commendam. 


Reference Referencs 


Vide Prerogative, (D. 18, &c.) 


Commiſſion and Tommiſſioners. 


. N to take an awer. Vide Chancery, 

„ 
Commmiſſion of array. Vide War, (B. z.) 

Commiſſion and commiſſioners of bankruptcy. 
Vide Bankrupt, (D. 1, &c.) 

Commiſſion for examination of witneſſes. 
Viae Chancery, (P. 2, &c.) 

Commiſſioners of the great ſeal. Vie Chan- 
cery, (B. 1.) 

Commiſſion of Juſtices. Jie Juſtices, (C. 2.— 
G. 1.)—Prerogative, (D. 29.) 

Commiſſion of partition. Jide Parcener, 
1060 

Commiſſion of the peace. Jide Juſtices of 
Peace, (A. 6, &c.) 

Commiſſion of rebellion. Jide Chancery, 
(D. 5.) 

W for review. Vide Prærogati ve, 
(D. 16.) 

Commiſſion and commiſſioners of ſewers. 
Vide Sewrrs. 

Commiſſion tor viſitation. Vide Viſitor, (A. 3.) 

Commiſſion and commiſſioners of charitable 


uies. Vide Uſes, (N. 14, &c.) 


Committee. 
Jide Parliament, (E. 6, Kc.) 


Common, 


Common. - 6 
Appendant. - - K 
Vide Appendent and fppurtenant, (B. 3.) 
Appurtenant. - 8 
In groſs. - | * 6 
Par cauſe de vicinage. Fa 
Common; how it thall be uſed; 
When it excludes the owner. - 
With what cattle. - - 
When the lord may improve it. - 
What intereſt the commoner has. a 
What remedy the commoner {hall have; 
An aſſize, Tc, - * 
What remedy the lord ſhall have. 5 
How common ſhall be extinguiſhed, 
How ſuſpended. - < 
When it is not deftroyed. — 
When revived by a new grant. - 
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Reference Reference 
— =_— by 
Vide more concerning Common, in Copyhold, * 
(E56. Chancery, (2 P.) aer, 
. 
Tenant and tenancy in common. Fide Mate- 
ment, (E. 10.—F. 6.)—Chancery, (3 V. 4. 


&c.)Deviſe, (N. 8.) —£E/lates, (K. 8.) 


Common Annopance. 
Vide Juſtices of Peace, (B. 24, &c.)—Leet, 
(L. 12, 13.) 
Common Bench. 
Vide Courts, (C. 1, &c.)—Pleader, (C. 4. 
11, &c.—; B. 2.)—2z2d permittat. (D. 2.) 
Common Council. 
Vide Franchiſes, (F. 25.) London, (F.) 


Common Law. 
ide Chancery, (C. 1.—D. 9.—X.—4 V.) — 
Copybold, (K. 4.—P. 3.) Ley, (B.) — Par- 
liament, (R. 12. 23. 27.) — Probibitian, 
(F. 10.—G. 22.) — rade, (A. 6, 7.) 


Common Recovery. 


Vid: Chancery, (4 K. 1, 2.) Eſates, 
(B. 27, &c.)—Exciution, (A. 6.)—Reco- 


very, (B. 1, Kc.) 


Commons. 


Vide Parliament, (D. 4.-—G. 10.—L. 14, &c.) 
Scotland, (D. 5.) 


Comperiit ad Diem. 
Vide Pleader, (2 W, 31.) 
Compoſition. 
Vide Dijmes, (E. 8. 21.—L. 2.) —Pleader, (2 G. 6.) 


Conccaled Lands. 
Jide Præreg ative, D. 65.) 
Concluſion. 
Jide Aba'ement, (E. 19.) —E/:; pol. — Plcader, 
(C. 84.—E. 28, &c.— F. 5.—S. 35, &c.) 
Concozd. 


Vid Accord. — Fine, (E. 9, &c.) 
15 2 
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Condition. 
Condition in deed. — a 
By what words it ſhall be created; 
In the grants of a common perſon, 
In the king's grant. Ke 
In a will. - 

Vide Dewiſe, (N. q, 10, 11.) 
In obligations. - 

Vide Obligatien, (B. 1.—E.) 

What words do not make a condition, 
To what eſtate it may be annexed, 
In what conveyance. - 
How it ſhall be annexed. - 
Who ſhall be bound by a condition. 

Vide po, (F.) 


Condition precedent; FN 
What ſhall be. - - 
Vide Chancery, (2 Q. 8.) Pleacer, 
(C. 51.) 


Condition to have a fee, when good, 
At what time an eſtate ſhall veſt upon a 


condition precedent, - 
Condition ſubſequent ; 
What ſhall be. — - 
Vhat conditions are not good - 
I they are impoſlible, - 


What ſhall be ſaid impoſlible. 
If a condition be contrary to law; in a 
feoffment, gift, Sc. - 
Or repugnant ; 
To the grant, 8 - 
To the eſtate. - - 
What ſhall be repvgnant. - 
If a condition be contrary to law; in obli- 
gations, Cc. - 
Otherwiſe, if cuntrary to a maxim of law, 
or repugnant, - - 
Condition expounded ; 
When liberally. - — 
To what it extends. - - 
ide ante, (A. 10.) 
Condition performed ; - - 
By whom it may be. - 
For and againſt whom covenant lies, 
Vide Covenant, (B. 1, &c.—C. 1, &c.) 
To whom it ought to be performed, 
At what time; 
When he has time during his life, 
Though there be a requeſt, s 
When he has time during his life, 
Unieſs where haſtencd by requeſt, 
Wen to be performed immediately. 
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How a condition ſhall be performed where 


the time is limited; 


What ſhall be the time intended. = 4 
It may be performed before the day limited. 
Or, at the laſt part of the day. 5 a 
In what place it ſhall be performed. i 1 
How a condition {hall be * 
All incidents. 6 A 
Strictly performed. — 5 p 
According to the intent. * K 
Vide ante, (E.) — e, (M. 1.) 
Ought to be performed bona fide. - 5 
But ĩt is ſufficient, if it be * in ſub. 
ſtance, i 


How cerformance ſhall be pleaded, 7 ide 
in Pleader, (C. 58, &c.) 


Condition to make aſſurance. — - 
Condition to indemnify. - 4 
Condition in the e 5 

How performed. - Y 


When it ſhall be nend. 5 

What ſhall be a condition in the disj anQive. 5 

Annuity fro corf6iros - > 
When non-performance ſhall be excaſed ; = 

If done as near the condition as it can be. - 

If the feoffee accepts another thing iu ſatis- 

faction; 
When it may be W - is 


When not. — — |: 


By default of the party; 
As, u upon tender and refuſal. 3 5 
By voluntary abſence. _ - - 
By the ob{truQion of the obligee. . 
By default in doing the fr act. a 
Who ought to do the firſt act, Vide Ele- 
tion, (A. 2.) 
In not giving notice. 
When notice is neceſſary. - s 
When notice ſha!! be given of the time 
of gerforming a condition, Jie ante, 
(G. 9.) | 
How notice ſhal} be given, Fide Pleader, 
(C. 73, &c.) 
How requelt mall be made, Jide oft, 
(L. 11.) 
When not. — = 
Whea notice 15 not neceſſary of a bye- 
law, Sc. Vide Pleader, (C. 75. Y 


In not re quel ling i, = 


How a req vel ſhall be made. - - 
Jide Plender, (C. bg, &c.) 
Non. ee mall be excuſed by the act 
of Gud, - — — 


Yy3 


G. 6. 102 
G. 2. 103 
G. 8. 103 
G. 9 104 
G. 10. 105 
G. 11 105 
G. 12 105 
G. 13. 105 
G. 14. 105 
II. 106 
I. 110 
K. 112 
11 111 
K. 2. 112 
K. 3 112 
X44 112 
L. 113 
L. 1 113 
Lo 2. 114 
L. 3 114 
L. 4. 115 
. 116 
1. . 116 
1 7 117 
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L. 9. 118 


1 120 
141 120 
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Non- — ſhall be excuſed by act of 


law. 
But not by the at of a ranger. > 
What ſhall be a breach ; 7 ® 


An act contrary to the i intent, 
Jide ante, (E.—G. 12, &c.)—Fize Ching. 


cer, (2 Q 2, &c.) 


By a difability to perform. - 
Or, to perform in the ſame plight. - 
Tho” the difability be afterwards removed, 
What ſhall not be a di ability. x 
What ſhal! not be a brenn h. - 
Who ſhall take advantage of a condition broken; 
By the common law, - - 
By the ,. 32 H.8. 34. - - 


How he ſhall enter for a condition broken ; 
Where an entry 1s given till ſatisfied, 


What intereic he nas. - 
Where the entry is general. — 
By whom entry may be made, Viae Claim, 
(B. 2.) 
He ſhall be in . firſt eſtate. - 


What ſhall be a diſpenſation. 
Vide Copybold, (M. 8.) —Forfeiture, (A. 11, 


12.) 
What act deſtroys a condition. - 
Condition in law ; what is. - 


Who are bound by a condition in law, Fiz 
ante, (A. 10.) 
What ſhall be a breach of a dues in law ; 
Dereliction of an othce. - 
When an alienation by tenant by the cur- 
teſy, in dower, for lite, years, Cc. ſhall 
be a forfeiture, Jide Forfeiture, (A. 1, 
&c.) 
When an alienation in mortaain, Vide Ca- 


pacity, (B. 2, Kc.) 
M hen watt ſhall be a nnn Vide Waſt, 
..) 
* his authority. — — 
Fide Offi „ . 5, 0 
What charges, &c. ben, de avoided hy an 
entry for a ſorſeiture, Vide ante, (O. 6.) 
Limitatiun ; what ſhall be. - 
emo n in lerierem. 
Fide Chancery, (2 Q. 6.—3 Z. 6, 7.) 
Vide more ot condition, in Chancery, (2 
1, &c.—4 D. 1, &c.) - Eſlates, (A. 6 
&c.)—O%/igation, (E.) — Nye, (K. 4.) 


Condutt. 
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L. 13. 
L. 14. 


M. 
M. 1, 
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Vice Admiralty, (E. 8.) —Prærogati ve, (B. 5.) 
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Conference. 
Vide Parliament, (G. 24, 29.) 


Confeſſion, 


Vie IndiAment, (K.) —Pleader, (G. 3.—Q. 5. 
I. 2.—2 W. 15.) 


Confidence. 


Vide Chancery, (4 W. 1, &c.) 
Confirmation. 
Confirmation in fact; by what words it ſhall be. A, 137 
What act by a woman, or one at full age, 
ſhall be a confirmation of an eſtate made 
during coverture, or nonage, Fide Baron 
and Feme, (S. 1.)—Enfant, (C. *. 
How a confirmation ſhall enure; B. 139 
When confirming the eſtate enures to the 
whole eſtate. - - - B. 1. 139 
When it enures only to part. — B. 2. 139 
When it enlarges the eſtate. * B. 3. 130 
Vide Reliaſe, (C. 1, 2.) 
How a confirmation which enlarges an eſtate, 
operates. - - B. 4. 139 
When a confirtharion'i is effeQuual ; - = 141 
Tho? it wants privity. 14 
Tho' the eſtate is gone, out of obich the grant 
confirmed was derived. - C. 2 142 
When a confirmation is not good; - D. 142 
If it be of a void thing. - - D. 1. 142 
Does not give collateral qualities. - D. 4 143 
Nor extinguiſhes a right. Oc. in ſuſpence. D. 3. 143 
80 a confirmation is not good, when made by 
him who has nothing. - D. 4. 144 
So it ſhall not have relation to the 3 of 
another. - D. 8. 144 
Hide Chancery, (2 R.) 
Conies. 
Vide Juſtices of Peace, (B. 48.) 
Conſcience. 
Vide Chancery. 
Conſideration. 
To raiſe an afſumpfit. Lide Aion upon the cafe 
upon afjumpit, (B. 1, &c.) 
To raiſe an uſe by bargain and fale. Jide Bar- 
tam and Sale, (B. 11.) 
— by covenant to ſtand ſeiſed. 
Vide Covenant, (G. 2, Kc.) 
174 ide 
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Vide alſo Arreement, (B. 2, 3.) —Chancery, (2 C. 
7, 8, &c.—2 T. 10 —4 D. 4, 5, 7.) —Plea- 
der, (C. 5 2, &c.) - Les, (K. 1.) 
Conſimili Caſu. 
Jide Dum fuit infra tatem, (E.) 


Conſiſtoꝛy Court. 
Jide Courts, (N. 6.) 


Conſpiracy. 
Vide Actien upon the Caſe for a Corſpiracy—Tuſtices 


of Peace, (B. 107.) — leader. (3 K.) 
Conſtable. 


Conſtable, Jide Juſfices of Peace, (B. 79.— 
D. 7.)—Leet, (M 5, &c.) 
High Conſtable. Vid Officer, (E. 2.) 


Conſultation. 
Vide Prohibition, (K. 1, &c.) 


Contempt. 
Vide Attorney, (B. 13.) - Chancery, (D. 3, &c.) 


Centingency. 


Vide Deviſe, (N. 29.) —Efaates, (B. 16.)—Uſes, (k. 6.) 


Continual Claim. 
Vide Claim, (A. 1, &c.) 


Continuance. 


Continuance of eſtate. Jide Pleader, (C. 66, 
&c.) 

Continuance of parliament. Fide Parliament, 
(M.) 

Continuance of act of parliament. Vide Par- 
liameut, (R. 2.) | 

Continuance and diſcontinuance of ſuit, or 
proceis. ide Courts, (P. 11.——Pleader, 
(V. 1, &c. W. 1. Kc.) | 

Puis darrein continuance. I ide Abatement, (I. 


| 24+) 


Continuando. 
ide Pleader, (3 M. 10.) 
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Contract. 


Vide Abatement, (E. 12 —F 8.\— A47niralty, 
(E. 10, 11.) — Agreement, — Barg ain and Sale. 
— Baron and Feme, (Q )—Dett, (A 8, 9.) — 
Enfant, B. 5 —-Iaeol, D. 1, &c.)—Mer- 
chant, (E. 1, &c.)—Pleader, (2 W. 11, 43» 
Kc.) rade, (D. 3.) — Har, (B. 2.) 

Contra fozmam ſtatuti. 


Vide Pleader, (2 S. 10.) 


Contra Pacem. 
Vide Aion upon the Caſe, (C. 4.) —Pleader, (3 M. 
8.) —Probibition, (F. 7.) 
Contribution. 
Vide Chancery, (2 J.—2. S.) 


Convent. 
Vide Ecclefraftical Perſons, (B. 4, 5.) 


Conventicle. 
Vide Jiſtices, of Peace, (B. 16.) 


Converſion. 
Fiat Aion upon the Caſe upon Trover, (E.—G. 5.) 


Conveyance. 


Vide Chancery, (2 T. 1, &c.—3 M. 2, &c.—4 8. 
2.) - Diſcont nuance, (C. 3, 4, 5.)—Garranty, 
(D.) —Pliader, (C. 37.) — Poiar, (C. 5.) 


Convittion. 
Vide Appeal. (G. 9, 16.) —Fuftices of Peace, 
(C. 1, &c.) 
Convocation. 
How aſſembled. 09 = - - - A. 147 
Who ought to aſſemble, - - » 147 
Their privileges. - - - - GC 147 
The juriſdiction. - - - D. 143 
How they make canons. - - E. 148 
Vide Canons. 
Conufance 


Vide Fine, (E. 9, Kc.) —Pleader, (3 K. 14, 
&c.)—Statute Staple. 
Con uiance of Pleazs Yide Courts, (P. 2, &c.) 
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Copy. 
Vide Evidence, (A. 3.) 
Copyhold. 
Copyholder; = - 
Who is. = - 
What eſtate he has, - - 
Copyhold, what ;. - . 
Ovghr to be time out of mind. - 
Within a manor. - . 
Always demifable. - - 


vide el, (L.) 
What tenements are — by copy. 
How granted. 
What lord may grant; 

Dominus fro tempore. - 

By wrong, &c. - ” 
What Reward may grant. "= - 
By what words. - - 

Vide jeſt, (F. 6.) 

What eſtate; 
In fee. mn E 
In tail. a 
Eſtate tail, how bins; - 

For life, Ge. 

In remainder. — — 

Reverſion. * - 

Deſcent of a copyhold. = - 

What an heir may do before admittance. 
What collateral qualities a copy hold ſhall have. 
Surrender of a copy hold; - - 

In court. - * - 

Out of court; 

To the lord. 4 4 

To the ſteward. - 

To tenants, &c. 4 * 

By attorney. - - 
By what words. — = 

Vice anit, (C. 6. d] 

By what perſons. - - 
To what uſe. - - 

Jo the uſe of a will. - 
Preſentment of a ſurrender. - 

In whom the eſtate is, till preſentment, 
When a ſurrender may be evoked. 


When not. - * 
How a ſurrender a 
Ad mitt ance; - 


What may be done before admittance. 
Jide ante, (D. 2.) 

When neceflary. — - 

When not. — — 


Reference Reference 


by Letter by 
and Figure. Page. 
5 148 
- - 1. 148 
- » 3. 4 
s. ih; — 
- B. 1. 149 
3. 2. 150 
- B. 3. 150 
C. 1. 152 
C. 2. 152 
— . 3. 152 
- C. 4. 154 
- C.5. 154 
e C.6. 155 
. 7 1 
C. 3. 56 
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- C. 10. 156 
C. 11. 158 
C. 12. 158 
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E. 160 
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Reference Reference 


by Letter by 
and Figure. Page. 
What ſhall be an admittance. - - a. #3 
When it ſhall be, - - - 0; 9 174 
By whom it ſhall be. - 1 
In what place. - - - 1374 
By attorney. — 20 36 174 
How it ſhall be made. - - G.9 175 
The lord compellable to admit. 17 
Of what effect it ſhall be. — 1 176 
Fine; - - - - H. 176 
When due. - - Mit 176 
When to be ſet, and W — 170 
Fine certain. ” - - I: h 178 
Fine ancertain. - 11 
When it ſhall be paid. - - H.g. 180 
Remedy for a fine; | 
By action. - 10 
By ſeiſute as forfeited. » i, - 8 
A copyholder ſhall alien only by mend 3 182 
But a defect of the roll hall be amended, I. 32. 183 
What a copy holder ſhall do, by cuſtom; - K. 183 
Shall be tenant by the courteſy. = 10 
Shall have dower. - - K. 2. 183 
Shall make leaſes. - - EK. 3. 185 
Copyhold ſhall deſcend contrary to the rules 
of the common law. — - = 187 
The lord ſhall appoint a guardian. 3 188 
Copy holder {hall have common. - - K. 6 189 
Shall take trees. - - - . 7. 190 
Shall render his ſervices. - EI. ' 2198 


When a denial of ſervices is a forſeiture, 
Vide oft, (M. +) 


Fealty. - - - Me 
Rent. - - - - K. 10. 191 
Relief. - - - K. 11. 191 
What remedy for rent. - - K. 12. 192 
Suit of court 
By a copyholder. - 199 
By a treeholder, - - - K. l6. 299 
By attorney, - - 19 
Suit real. - - | - K. 16. 194 
Remedy for ſuit, - — . 17. 194 
Heriot; 
What it is. - - -. K.18. 195 
Heriot-ſervice ; 
When due. - - - K. 39. 195 
How recovered ; | 
By ſeiſure. - K. 20. 196 f 
By diſtreſs. — - K. 21. 196 6 
By action. - - K. 22. 198 | 
Heriot-cuſtom ; 4; 
When due. — — K. 23. 198 0 
When not. — — K. 24. 198 
How it thall be recovered ; 
By ſeiſure. - - K. 25. 199 
Þy action. * K. 26. 199 t 
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To hal lord it ſhall be paid. 


Copyhold, how deſtroyed. 


Copyhold how forfeited ; 


By treaſon, or felony. 


By alienation, 
By waſte. 


By denying ſervices, tue, Se. 
What eſtate ſhall be forfeited. 
Who ſhall have advantage of the forfeiture, 


When a preſentment is not neceſſary. 


Diſpenſation ; what ſhall be, 
Copyhold, when bound by a ſtatute, 


When not. 


Copyhold, how impleaded ; 


In the lord's court. 
In chancery. | 


Vide Chancery, (2 v. ) 


At common law. 


Pleading of — 


Manor; 


What ſhall be. 


What 1s parcel of a manor. 


What is not a manor. 


What is a ſeverance of a manor. 


Manor, how dettroyed, 


How revived. 


How it ſhall be pleaded, 


Court-baron. 


Cuſtomary court. 
Who ſhall be judge. 


In what place it ſhall be held. 


Steward 5 
Hove retained. 


Who is a ſufficient ſteward to make a 
Vide ante, (C. 5. ) 
The duty of the ſteward, 


grant, c. 


The form of holding the court; 


Precept for it. 
Stile of the court. 
Proclamation, 
Eflvins, Oc. 


Enqueſt. — 


Charge. - 
Juriſdiction; 3 
In actions perſonal; 
When allowed. 
When not. 


In actions for land; 


F re cho'd. 


When Right Patent . and af v hat 
thing, or not, Jide Droit, as l, 2.) 


Copyhold. 
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Reference 
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The form of proceeding in ri2bt 


patent, Vide in Droit, (B. 1, &c.) 


Trial. - - - . 
Execution; 
In perſonal actions. - - 8. 
In real. — - - R. 19. 
Cuſtom ; the nature of it; - -: 
Muſt be alledged in a particular place. . 
Muſt be time out of mind. 4 » 
Muſt be reaſonable ; 

Whall ſhall be fo. - - 8. 3. 
Tho? contrary to a rule of law. * 
Tho” contrary to a ſtatute. - . 

Vide Praſerijtion, (F. z.) 
If for a common benefit, tho' it tends 

to a particular prejudice. S. 6. 
If it may have had a reaſonable com- 

mencement. - 3 . 
Tho? the right of another be reſtrained. S. 8. 
If in general words. - - 8.9. 


What is not reaſonable ; 
If it cannot have had a reaſonable 
commencement, 3 6 
If contrary to the law of God. . 
Or, contrary to the king's prerogative. - 
If it be to a general prejudice, for the 
advantage of a particular perion. — 
Or, to the prejudice of any, where there 
is not an equal prejudice or advan- 
tage to others. - - 
If the cuſtom be, that any one ſhall be 
a judge for himſelf. — — 


— 
9 


8. 
8. 
If it be againſt common right. - 8. 16. 
Or againſt a preſcriptive right. „ 
If it imports 2 loſs on one fide, without 
a benefit in conſideration. - 8. 18. 
Muſt be certain. - ; 8. 19. 
Cuſtom, how deſtroyed. - - $20: 
Con, 


Vide Diſines, (H. 1.)—Biems, (G. 1, 2.) 


Coronation. 
Vide Roy, (C.) 
Claims at a coronation. Yide Officer, (E. 6.) 


Cozoncr. 


Pide Juſtices of Peace, (D. 7.) London, (K. 6.) 
—Oficer, (G. I, &c.) 


Coꝛpoꝛat ion. 

Jide Franchiſes, (F. 1, &c.— . 4, Ce.) — 
Capacity. De vie, (H. 5, 6.)—Difcont.nuane, 
(A. 1.) — Lenden (H.)-—Picacer, (2 B. 1, 3.) 


Reference 
by Letter 
and Figure. 
Coꝛꝛe ction. 
Vide Leet, (K.) —Pleader, (3 M. 19.) 
Houſe of correction. Yide Fuftices of Peace, 
(B. 82.—Uſ/c, (N. 9.) 
- Colinage. 
| Fide Aſſize, (D.) 

i | Colts. 

When coſts ſhall be recovered ; a - A. 

By a demandant, or plaintiff. - - A.1. 
When a plaintiff ſhall not recover coſts. A. 2. 
Vide peſt, (C. 4.) 
When no more coſts than damages. A. 3. 
Where plaintiff ſhall pay coſts, if he do not 
recover more than . damages. A. 3.9 
By an avowant. - A. 4. 
By a tenant, or defendant ; : 
In an action. — — . 8. 
In an information. - - - A.6. 
When a defendant ſhall not recover coſts. A. 7. 
In what caſes the court will Ray proceed- 
ings till coſts be paid. . = - A.8. 
Till ſecurity be given for * of 
colts - A.g. 
To what time plaintiff ſhall have colts, - A. 10, 
Coſts in error. - — - B. 
Double, or treble coſts; — - C. 
By conſtruction. - C. 1. 
By the expreſs words of a a ſtatute ; 
Double colts. - - - C. 2. 
Treble. - — - C. 3. 
When not recovered. - - - C.4 
Vide ante, (A. 2, 3.) 
Colts in chancery. Jide Chancery, (2 W.) 
Cottages. 
Vide Juſtices of Peace, (B. 84.) 
Covenant. 

When covenant lies; - - . A. 
Upon what deed, _— - - A. 1. 
Upon what words. - 1 

Fae Dett, (A. 8, 9.) 
When covenant, or debt lies, Vide Aden, 
(M. 4.) | 
Upon what, not. - - 3. 
What thall ve a waver of the plaintiff's : 
richt to take advantage of the breach. A. 3.“ 
When it lies upon a covenant in law, A. 4. 


Viae Garraonty, (A.) 
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Ry whom it lies. - 5 
By an executor or adminiſtrator. - 
By whom, and to whom a condition ſhall 
be performed. 


Vide Condition, (G. 1, 2.—0. 1, 2.) 
By whom debt lies, * Det, E. — 0. 
By an heir. 


By an aſſignee. TW - 
Againſt whom it lies ; a 

Againſt an executor, or adminiſtrator. 

Againſt an heir. - 

Or an aſſignee. - - 
Covenant, how expounded ; , « 

In regard to the context. X 


Vide Parals, (A. 18.) 
To ſynonymous, and other words. 
Breach of covenant ; - - 
What ſha]l be. 
What ſhall be a breach of a covenant "RY 
make aſſurance, Yiae Condition, (H.) 
What, a breach of covenant to keep indem- 
nifed, Vide Condition, (J.) 
If the ching be 3 be fore 2 


ance. 
Vide Condition, (M. 1.) 
What not. — 
Covenant, how Sand. — 
Covenant to ſtand ſeiſed; = — 


When it ſhall be good. 
Vide Bargain and Sale, (8. I, 1 ) 
By what words. * 
Upon hat conſideration; 
What ſhall be a good one. - 
What not; 
If it be too general, or does not import 
a real conſideration. - 
If the covenantee be a ſtranger to the 
conſideration. - 
Pleading concerning covenants, and in writ of 
covenant, Fide Pleader, (C. 45, &c.—E. 25, 
Gama V. , Ne. 2 W. $8) 
Releaſe of covenants. Vide Releaſe, (E. 4.) 
Jide alſo more of title Covenant, in Chancery 


(2 M. 16.—2 X. 1, &c.) 


Coverture. 


vide Alatement, (E. 6.—F. 2.— H. 42.) 
leader, (2 W. 21.) 


Covin, 
Covin, what ſhall be. - - 
An act by covin is void. — 
So, a traudulent gift, Cc. — 
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And a fraudulent feoffment, Eg. 
Who 36 a purchaſer, Vide in Chancery 
4 I. 2. 
Whas ſhall not be ſraudulent. : 
Vide Fraud in Title Chancery, (3 F. 1, 2.— 
3 M. 1. &c.—3 N. 1.—4 D. 3.—4 H. 4.— 
4 L. 1.—4 O. 2.) 


Council. 


King's council. Yide Rey, (E. 1, Kc.) 

Preſident of the council. Vide Roy, (E. 2.) 

Privy council. Vide Rey, (E. 2, &c.)— 
Parliamen:, (L. zo.) 

Common council. Vide Franchiſes, (F. 25.) — 
London, (F.) 


Count. 


Vide Abatement, (G. 1, &c.) - Accompt, (E. 2.) 
Action upon the caſe, (C. 2.) — Action upon 
the Caſe ufon Afſſumpfit, (H. 2, &c.) - Action 
upon the Caſe for @ Conſpiracy, (C. 2, &c.)— 
Action upon the Caſe for à Deſceipt, (F. 2, 3.) 
Action upon the Caſe for Defamation, (G. 1, 
&c,)— Action upon the Cafe for a Diſturbance, 
(B. 1.) —Addion uon the Caſi for Negligence, 
(B. 1.—C. 2.) Adion upon the Caſe for a 
NMiſance, (E. 1.) — Action upon the Caſe upon 
Trover, (G. 1, &c.)— Amendment, (L. 1, 2.) 
— Annuity, (E.) Appeal, (G. 6.) Atlorrey, 
(E. 21.) — Audita QAuerela, (E. 6.) Charters, 
(B. 2.) —- Courts, (P. 9.) — Droit, (C. 4.) — 
Pleader, (C. 1, &c.— F. 6, 7, 12.—M. 1.— 
S. 24, 43.—Y. 3.—2 L. 1.—2 8. 16.—2 V. 
2.—2 W. 7, &c.—2 X. 2.—2 Y. 2.—2 Z. 


1.—3 A. 5.—3 E. 2.—; F. 2.—3 I. 3z— 


3 K. 10.—3 M. 3.—3 N. 3—3 O. 2.— 424 
other jlaces in the ſame title. Prohibition, 
(I.)—2:are Impedit, (B. 2.) Voucher, (E.) 
Counterfciting, 
Vide Fergery. 
Counterfeiting the great, or privy ſeal. Fide 
Juſtices, (K. 6) | 
Counterfeici g money. Vide Juſtices, (K 76) 
Countermand. 


Countermand of a will. Y:de Devi/e, (F. 1, 2.) 
Countermand of an authority, Jide Attorney, 
(B. 9, &c.—C. 8, &c.) 
Counter-PÞlea. 
Vide Voucher, (B. 1, 2.) 


THE INDEX. 


County, 


County. - - F 

As to County Palatine, YViae Franchiſes, (D. 1, 
&c.)—Abatement, (D. 2.) 

As to Wales, Vide Wales, (A. 3.) 

Sheriff - - 

How conſtituted, - - 
For what time. - - 
How diſcharged, - - 
As to the oath, duty and office of a ſheriff, 
Vie Viſcount. 

County couri; - | 
The ſtile, c. the ſheriff 's court. - 
Who ſhall be judge there. - 
When it ſhall be held. - - 
At what place. - - 

The juriſdiftion of the county court; 
By Tufticies. - - - 
By appeal. - - 
By Replevin. - - - 
By plaint. - © 
Vide Diſmes, (M. 5.) 
Proceſs ; 
Meſne. - - 
Judicial. - - 
Vide Cotybold, (R. 18.) 

Trial. - - 

Plaint. - - — 

Execution. - - - 

Foreign County. Jide Tufticesr, (V. 14.)— 
Pleader, (S. 9, 11.—3 M. 3.) 

In what county an action ſhall be ſued. Yize 
Action, (N. 1. &c.) - Action upon the Caſe for 
a Conſpiracy, (C. 2.) — Action upon the Caſe 
for a Deceipt, (F. 2.)— Appeal, (E.) 

County clerk. Yide ante, (C. 1.) 

Coroner in a county. Viae Officer, (G. 2, &c.) 

Enights y the ſhire. Hide Parliament, (D. 

> Ib. 

Po Comitatus. Vide Fiſcount, (C. 2.) 


Vide Admiralty, (F. 2.) —Diſmes, (E. 4.) 
Juſtices of Peace, (B. 67.)——Leet, (O. 3.) 
Leuden, (H.) 


Courts. 


The court of Chancery. Jide Chancery. 

The courts of Scotland. Vide Scotiand, (D. 
10, &c.) 

The courts of Parliament. Yide Parliament. 

The courts of County Palatine. Vide Franchr/er, 
(D. 1, &c. 9.) 
Vol. III. Z 2 


9999 99999 
* g rer 


A. 


Se dp 
2 


999 ON 


Reference 
by Letter 
and Figuie. 


Reference 


by 


Page, 


287 


288 
288 
289 
289 


290 


290 
290 
291 . 
291 


291 
292 
292 
292 


293 
294 
294 


294 
294 


The 


THE IN DEX. 


he” —_ of the Cingue Ports. Vide Franchiſes, 
ny 
The courts of Antient Demeſne. Yide Antiient 
Demeſne, (G. 1, &c.) 
The Court Baron. Vide Cepybolu, (R. 1, &c.) 
The County-Court. Vide County, (C. 1, &c.) 
—Diſjmes, (M. 5.) 
The ny Court. Jide Copyheld, (R. 2, 
&c. 

The Courts in 2 Foreſt. Vide Chaſe, (R. 1, 2.) 
The hundred court. Jide Hundred, (B.)— 
Dijmes. (M. 5.) 
The lord of a manor's court. Yide Copy bold, 


(Po t#:) 
The courts in the plantations. Jide Navigation, 
(G. 2.) 
The court of pye-powders. Vide Market, 
(G. 1. 3.) 


The court of commiſſioners of ſewers. Vide 
Sewwers, (D.) 
The court of the tourn, or leet, Vide Lees. 


All judicature remains in the king's courts. 
The King's bench; 1 
The extent of it's juriſdiction. 
When B. R. has not juriſdiction; 
Of common pleas. - * 
If the damages be not alledged at 40 5s. 
Officers of B. R. 
The judges, &c. - - 
Vide foft, (C. 2.) 
The common bench ; - - 
The juriſdiction. 
Othcers of C. B. 
he judges. - - 
V:de ante, (B. 4. 
Cuftes Pre vium, and chirographer, 
Prothonotary. - - 
Exigenter. — 5 4 
The court of Exchequer. - - 
The court of Pleas. - - 
Jide Deit, (G. 14.) 
The court of accounts. — - 
As to account before auditors aſſigned by 
the court, or in equity, Vie Actempt, 
(E. 7, &c.) - Chancery, (2 A. 0 . 
As to account in the Exchequer by a ſherif, 
Vice Viſcount, (G, 1, &c.) 
The court of receipt. - - 
The Excheguer-chamber 3 
For cauies of difficulty. - 
For errors. - - 
Vige Þlcader, (3 B. 4, 5.) 
For cauſes in equity. - 
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Reference Reference 
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and Figure, Page, 
The officers of the Exchequer ; 
The lord treaſurer. - - D.8. 307 
Vide Officer, (E. 1.) 

The chancellor. - — D. 9. 308 
The barons. - D. 10. 308 
The chamberlains. - - P. in. 308 
Remembrancers. - - D. 13. 30g 
Clerk of the pipe. - - D. 13. 309 
The auditors, &c. - - D. 14. 309 
Foreign oppoſer, Cc. 100 

The court of chivalry ; - - 9 311 
Who are the judges. - - + ihe Be 311 
What juriſdiction it has. - E. 32. Zit 
What officers belong to the court ; 

The heralds. - - - E. 3. 312 
The court of the marſhalſea. - "ET 313 
The court of green- cloth. „ 0. 314 
The court of che ſte ward of 11 king” s houſe- : 

hold. - H. 314 
The portmote court. - - I. 315 
The court of high commiſſion, — 
The court of ſtar- chamber. - - K. 315 
The court of firſt- fruits and tenths, - 315 
The court of requeſts. 315 
The court of augmentations. - - 315 
The court of ſtannaries; - - - L. 316 

In what caſes it has juriſdiction. - L. 1. 316 

Vide Abatement, (D. 7 4 a (H. 2.) 

In what, not. 3 317 
How the proceedings hall be. - 1 318 
The courts of the univerſities. - - M. 318 

Vide Univerſity. - — 8 
The eccleſiaſtical courts. - N. 1. 319 

As to the original of the eccleſiaſtical juriſdic- 

tion, Vide Prerogative, (D 9. &c.) 

As to the court of convocation, Vide Convocation. 

As to the court of nigh commiliion, /7de Præro- 

gative, (D. 17.) 

The przrogative court. - - - N.2. 319 
The arches. - - - N. 3. 319 
The audience. — — 2480 
The court of faculties. — — „ 32 
The conſiſtory court. 5 - - N. 6. 321 
The manner of proceeding. „ Mos. | $30 

Cenſures and appeals. - N.% $20 

Vide Prarogative, (D. 12, 5 &c. ) 

The court of the archdeacon. - N. 9. 321 
Fize more concerning eceleſiaſtical courts in Diſues, 

(M. 1, &c. Prohibition. 

The courts of Londen ; - - - O. 321 
The huſtings. * - - O. 1. 321 

If there be a foreign vouchee. O. 2. 322 

Vide Voucher, (H.) 
he mayor's court. - - O. 3 322 
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The ſheriff's court. ak 5 4 8 
The court of equity in London. — - 
The wardmote. - - — - 
Folkmote. = - - - 
The tower court. * * 5 = 
The court of requeſts, — - - 


The court of aldermen. 

Vide London, (D.) 

The court of the chamberlain, and of the cham- 
berlain and orphans. 
Vide Gardian, (G. 1, &c. )—Lonths, (I. —N. 


2. 
The court of common council - - 
Vide London, (F.) 
The court of conſervancy - - - 
Vide London, (B.) 
The court of the coroner » - = 
Vide Officer, (G. 5, &c.) 
The court of the eſcheator — 8 
Vide Ejcheat, (C.) 
The court of watermen. — - 
The court of St. Martins le 8 — 
Lide Diſines, (M. 6, 7.) 
Courts in other cities, boroughs, &c. - 
Grant venere placita. — - = 
Conuſance of pleas, - - - 
Vide Univerſity. 
When it ſhall not be allowed, * - 
When and how demanded. - - - 
Incidents to courts, - - - - 
Juriſdiction; — — 
In actions real. * * ts 


In actions perſonal ; 
The ſtile of the court. — - 
The plaint. — - - 
The-proceſs. - - Þ 
The declaration. - | 
Plea, 4 - * 
Continuance. : — 
Vide Amendment, (I. ) 
Enqueſt. - — 4 
Viae . yu. ) 
Judgment. - - 
Vide Amendment ; (R. ) 
Writof inquiry. 
The remedy if out of the jariſdiQion. 
Miſdemeanor in the judge, or ofhcers. 
The courſe of the court. 
In what court error ſhall be brought. vide Placer, 
2 (148. 3, e.) 
In what court a ſuit for the king's debt ſhall be 
brought. 
Lias Dett, (G. 11.) 
Suit of cout. Jide Copyhold, (K. 13. &c.) 
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Erection of courts. Vide Prærogative, (D. 28.) 
Proceedings in courts, when evidence. Vide Evi- 


den e, (C. 1.) 


For more concerning Courts, vide Abatement, (D. 6.) 
Are, (B. 7.)—Audita Querela, (E. 2.)— 
Dijmes, (M. 5, &c.) — Execution, (I. 1, &c.)— 
Privi ege, (A. 1.—Q, 1.) —Probibition.— Que 
Varranto, (C. 1.) 

Credit. 


Bill of credit. Jide Merchant, (F. 3.) 


Creditoꝛ. 
Vide Bankru/t, (D. 3.) 


Creck. 
Vide Navigation, (C.) 


Croſs:-Remainders. 
Vide Deviſe, (N. 14, 15.) 


Crown. 


Vide Franchiſes, (G. 1.) —Prerogatiz e.— Ray, (A. 
1, 2. — Scotland, (D. 2.) 
Limitation of the crown, Yide Parliament, (H. 18, 


9.) 
Pleas of the crown. Vide Action, (D. 1.)—Juf- 
tices, — Tujtices of Peace. 


Cui ante Divoztium. 
Vide Dum fuit infra Ætatem, (G.) 


Cui in Uita. 
Jide Baron and Feme, (I. 3.) 


Cum Pertinentiis. 
Vide Grant, (E. g.) 


Curia Claudenda. 
Vide Droit, (M. 1, 2.) 


Curſing and Swearing. 
Jide Tuftices of the Peace, (B. 23.) 


C urtcyſep of England. 


Vide Copyhold, (K. 1.)—Eftates, (D. 1, 2.) —Waft, (F. 2.) 
; L 2 3 : 
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Curtilage. 
Vide Grant, (E. 7.) 


* Cuſtom. 


Cuſtom. Vide Chancery, (2 Y —3 D.)—Copybeld, 
(K. 1, &c,—5. 1, &C.)}-—D,/mes, (H. 16.)— 
Dower, (B.)—Gardian, (G. 1, &c.)—Par- 
ceners, (B.) Parliament, (R. 24.)—Pleader, 
(C. 38.—3 K. 3, 28.)—Probititjon, (F. 12.)— 
Trade, (D. 2) 

Culloms. ide Parliament, (H. 11, &c.)— 
Prærogative, (D. 43, &c.)—Traat, (C. 1, &c.) 

Cuſtoms of Lonaun, Vice Gardian, (G. 1, &c.)— 
Londen, {M.—N. 1, &c.)—Waft, (B. 1, 2.) 

_ Cuitoms and ſervices. Viae Droit, (G.) 

K 4 conveyance. Jide Baron and Feme, 
( ) 

C —— court, Vide Copyhold, (R. 2, &c.) 


Cuſtos Bzevium. 
Vide Courts, (C. z.) 


Cuſtos Regni. 
Vid: Roy, (H. I, 2,) 


Cuſtos Rotulozum. 


Fide Chancery, (B. 4.)—Tuftices of Peace, (D. 4. 


Cuſtos Dpiritualium. 
Vide Prærogative, (D. 26, 27 


Cx pꝛes. 
Vide Condition, (L. 1.) 


Damage. fealant. 


Pide . (B. 4.) Pleader, (3 K. 21, &c.) 
1 M. 26.) 


Damages. 


Damages, when recovered; — - - 
By the common lx. 
When not. — 2 ” — „ 
When by ſtatute. — — — 

/ tae Cofts, (C. 1, &c.) 

To whom damages belong. - — * 

Pamages, how iaved. - - 3 

To wat time allowed. — 1 

Hoy alleſſed; 2 8 2 
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Reference 
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and Figures, 
By the jury which tries the iſſue. . 6 
When they need not. - - -/ Se 

To what value; 

Not more than in the declaration. 5 „ 
When leſs. - - - E. 4 
When aſſeſſed ſeverally, - - . 
When not. — - - M6 
Damages increaſed. - - - - ' ©. 7. 


When increaſed upon view of a mayhem, 
Vide Battery, (E. 3.) 
Defe& in aſſeſſing aided by releaſe. $7: © 


Vide Pleader, (S. 25.) 


Darrien Pzeſentment. 
Vide Quare Impedit, (C. 1, &c.)—Abatement, (H. 26.) 


Darrein Seiſin. 
Vide Seifin.— Abatement, (H. 25.) 


Date. 
Vide Fait, (B. 3.) 


Day. 
Jide Anze, (C.) 

Dies Dominicus. Vide Temps, (B. z.) 
Dies Juridici. Vide Temps, (C. 1, Kc.) 
Year, and day. ide Temps, (B. 1. &c.) 
Year, day, and waſt. Jide Ann, Jour et Wat, 
Comperuit ad diem. Vide Pleader, (2 W. 31.) 
Solvit ad diem. Vide Pleader (2 W. 29.) 


Dean and Chapter. 
Vide Ecciefiaftical Perjans, (C. z.) 


Death. 


Death of an incumbent. Yide E, liſe, (N. 1.) 

—— of juſtices. Fide Abatement, (H. 39.) 

— of the king. Yide Abatement, (H. 38.) — 

Fuftices of Peace, (A. 8.) —Oficer, (K. 10.) 
—— of a party. Vide Abatement, (E. 17.) 
(H. 32, &c.) 

— Bail, (Q_ 5.—R. 5.9 

— of a ſtranger. Jide Abatement, (H. 36.) 

— of a teſtator. Yide Chancery, (3 V. 17.) 
— Deviſe, (N. 21.) 

of a vouchee. Vide Abatement, (H. 37.) 

Dying ſeiſed. Vide Diſcent, (D. 2, 3, 4+ K.) 


Debt. 
Vide Dett. 
7.24 
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Deceipt. 


Vide Addtion uten the Caſe for a Deceipt.— Chancery, 
(3 F. 1, 2.—3 M. 1, &.—;N 1.—4D. 3.— 
4 H. 4. — 4 L. 1. — 4 O. 2.) — Covin, — 
Tuſtices of Peace, (B. 30, &c.) — Leet, L. 6, 
&c.)—Parliament, (L. 38.)—Pleader, (2 H.) 

Writ of diſceit. Jide Antient Demeſne, (E. 2.) 


| Decies tantum. 
Vide Enqueft, (F.) —Pleader, (S. 46.) 


Declaration. 


Declaration in pleading. Viae Count. 
Declaration of Uſes. Jide Let, (D. 1, &c.) 


Decree. 


Jide Chancery, (V. 1. Kc.) and other places in 
the ſame title.) — Evidence, (C. 1.)—Sewers, 
(H. 1, &c.)—U/e, (N. 20, &c.) 


Dedimus Poteſtatem. 


Jide Chancery, (K. 3.—P. 2, &c.)—Fine, (E. 7.) 


Deed. 
Fide Fait. 


Deer-Dtealing 


Vide Juſtices of Peace, (B. 47.) 


Defamation. 
Fide Action upon the Caſe for Defamation. —Libel. 
wo eh (2 L. 1, &c.) — Prohibition, (G. 
14. 


Dekault. 


Vide Abatement, (H. 52.—I. 27.) —Eugueſt, (E.) 
— Fuſlices ef Peace, (B. 101.) —Pleader, (B. 
11, 12.— E. 4 — V. 1.—3 L. 8.—3 M. 28.) 
— Remitter, (C. 5.) 


Dekeazance. 


What ſhall be. - - 4 

When it ſhall be good; - - 
Of a thing executory. - » 
Of a thing executed. - S 

When it ſhall not be good. - - 


Reference Reference 
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Page. 


by Letter 
and Figure. 


THE IN D EX. 
| Reference Reference 


Defence. 
Jide Abatement, (I. 16.)==Pleager, (B. 27.—3.) 
M. 17.) 
De Jnjuria ſua pꝛopꝛia. 
Vide Pleader, (F. 1, &c.) 
Delegates. 
Vide Admiralty, (G.)—Preregative, (D. 14.) 
Deliverance. 
Second deliverance. Jide Pleader, (3 K. 4.) 
| Delivery. 
Vide Fait, (A. 3, 4.—B. 5.)—Pleader, (2 X. 6.) 
ä Demand. 
Vide Releaſe, (E. 1.) —Rent. (D. 3, &c.) 
Demiſe. 


Vide Abatement, (H. 28, 49.)—Baron and Feme, 
(G. 3.) Hates, (B. 32.) —Pleaaer, (2 W. 
14, 57, 48.—2 Z. 2.—3 O. 18.) 

Demurrer. 

Vide Chancery, (H. 1, 2.) — "leader, (Qt 
&c.—2z V. 3z.ä—2 W. 42.)—B.al, (R. 7. g 

Parol demurring. Vide Eafaut, D. 1, 2.) 

Deni zen. 
Vide Alien, (D. 1.) 


Deodand. 
Vide Waife, (E. 1, 2.) 


Departure. 
vide Pleader, (F. 7, Kc.) 


Depollt. 
Vide Chancery, (V. 5.) 


Depoſition. 
Vide Chancery, (P. 8.—F. 4, 5.) — Evidence, 


(C. 4.) : 
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Dep:ivation. 


Vide Prerogative, (D. 21, 22.) —Abatement, 


(H. 46.) 
| Deputy. 
Vide Officer, (D. 1. c.) —Viſcount, (B. 1, &c.) 
Derelif Lands. 
Vide Prerogative, (D. 61, 62.) 


Deſcent. 
Vide Diſcent. 


De ſon Iſſault. * 
Vide Pleader. (3 M. 15.)— 8 


De ſon Tozt demeſne. 
Vide Pleader. (F. 18, &c.) 


Detainer Foxcible. 
Vide Forceable Entry. 


Determination. 


Determination of the authority of juſtices of 
peace. Vide Juſtices of Peace, (A. 8.) 

Determination - an Eſtoppel. Vide Eſtoppel, (F.) 

f a leaſe for years. Vide Eftates. 
6. 10, 11, 12. ) 

— of Will. Vide Efates, (H. 6, &c.) 


Detinne. 
When it lies. — - - 15 FP a= & 357 
For what things it lies. - . 358 
For what, not. - - - - 8 358 
When it does not lie. a a 358 
Detinue of charters. Vide © ry (B. 1. &c.) | 
| —Phaaer, (2 X. 1, &c.—2 V. 6.) 
Pleading in Detinue. Vide Pleader, (2 X. 1. &c. 
Nil detinet. Vide Pleader, (2 W. 44.—2 X. 3.) 
Dett. 
When it lies. - * Pa . 359 
Upon an act of parliament. A. 1. 359 
Vide Action uon Statute, (E. 1, OM Z 9M | 
Vide poſt, (. 5, 9+) 
Upon a judgment. . «7 om: 360 
Vide Pliader, (2 W. 36, Kc.) - - 
Upon a ſtatute, or recognizance, — - A3. 361 
Vide Pleader, (2 W. 34, 35:) 4 
Upon other ſpecialty, - - „ Y 4+ 362 


Debt 


Reference 5 
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Reference Reference 
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and Figure. Page. 
Debt for rent. — - 8 — - A. 5. 362 
Vide Rent, (D. 3. &c.) 
Debt for an annuity. - - - A.6. 369 
When it does not lie, - - - A. 7. 363 
Debt upon contract; | 
Exprels. - © « - - o A. 960 
Implied. - — — A. 9. 365 
Vide By-Law, (D. 1 "Mo 
When debt does not lie. = - 366 
By whom debt lies. - C. 368 
By = covenant lies, vid Covenant, (B. 1, 
&c 
By whom, not. — - 
Again whom debt lies. - - E. — 
Againſt whom covenant lies, Via 2 (C. 
1, &c.) ide Chancery, (2 Z. 5 
Againſt whom, not. — - 3 371 
Debt to the king, - - - - G. 371 
By what means accrued. - - - G. 1. 371 
By what means ſatisfied ; 
By the body of the debtor. - - 0.2. 375 
By his goods. - - - - G. 3. 373 
Or lands. — - - G4 974 
In the hands of the "mY - S. 5. 375 
In the hands of a ſtranger. - SG. 6. 378 
By the goods of a ſtranger. «WR 
The king ſhall be preferred. - S. 8. 378 
How execution for the king relates. - - G.g. 380 
Who are not liable for the king's debt. - G. 10. 38 
Suit for the king's debt ; 
In what court it ſhall be. - - S. 11. 382 
How he ſhall ſue. - G. 12. 382 
Vide Action, (B. 1. — (D. 
85, 86.) 
When the ſuit ſhall be barred. - - S. 13. 382 
How the trial ſhall be. C. 14. 383 
How the proceedings ſhall be for a debr af. 
ſigned to the king. - G.15. 383 
Pleading in debt. Vide Pleader (2 W. 1, "is ) 
Detet & Detinet. Vide Pleaaer, (2 W. 8.) 
Nil debet. Vide Pleader, (2 V. 6.—2 W. 13, 17, 
Payment NF debts. Vide Adminiſtration, (C. 1, 
2.)—=Chancery, (3 A. 4, &c.—4 W. 14.) 
Devaſtavit. 
Vide Adminiſtration, (I. 1, &c.) 
De vile. 
Deviſe by the common law. - - - A 335 
Deviſe by ſtatute. =» - - B. 386 
Teſtament nuncppative, when gocd, „„ 86 


Tz, 


90 
| 
4 
5 
: 


716 


How a teſtament ſhall be executed. - 


THE IN DE x. 


Teſtament in writing; 0 a 
What ſhall be. — - 
What not. 4 * 
Codicil, what. * 59 


Publication of a will; 
What ſhall be. — * 4 
When a new publication is neceſſary 
When it ſhall be ſufficient. - 
When not. — 4 
Revocation; i 2 
What ſhall be, - 4 
What not. > OB. 
Who may deviſe. 4 
Who not ; - 5 
Non compos, - - 
Infant. — — = 
Feme covert. - 5 
Perſon dead in law. - - 
Corporation aggregate. - - 
Corporation ſole. - - 
Joint-tenant. - - 
'Tenant in tail. - - 
Tenant pur auter vie. - 7 
Who may take by deviſe. OS 
Vie poſt, (K.) 
o not. - - - a 
Vide ante, (I.) 
What things may be deviſed 1 
Vide ante, (A.—Þ.—G.—H. 1. &c.) 
What not. - — - 
When a void, or defective deviſe ſhall be aid- 
ed, Vide Chancery, (3 A. 1, &c.) 
What goods and chattels cannot be deviſed, 


Vide Chancery, (3 V. 5.) 


Deviſes, how expounded; - - 

What words make a deviſe. >- — - 
Vide Chan:ery, (3 V. 7.) 

By what words lands paſs in a deviſe - 


What deſcription is ſufficient to paſs lands in 
a grant, Vide Fait, (E. 4.— Grant, (E. 1, 
Kc.) 


By what, not. Ws - * 
What paſſes by a deviſe Cum pertinentiis, or 


as incident, Vide in Grant, (E. g. 11.) 


What words paſs a fee. — - » 
Vide poſt, (N. 6.) 
What words make an eſtate tail. - > 
Vide Eſtates, (B. 3, &c.) | 
What not. - - * 
Fide ante, (N. 4.)—poft, (N. 7.) 
What words make an eſtate ouly for life, a 


Vide ante, (N. 6.) 
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D. 387 
D. 1. 387 
D. 2. 388 
D. 3. 389 
E. 1. 389 
Z. 2. 393 
E. 3. 394 
E. 4. 394 
B. 5. 395 
2. 396 
F. 1. 396 
F. 2. 400 
8. 405 
H. 406 
H. 1. 406 
H. 2. 406 
„„  .aa6 
H. 4. 407 
H. 5. 407 
H. 6. 407 
— 
H. 8. 400 
H. 9. 408 
I. 408 
K. 410 
L. 413 
M. 413 
N. 414 
N. 1. 414 
N. 2. 415 
N. 3» 420 
N. 4 422 
N. 3. 426 
N. 6. 431 
N. 7. 432 
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What words make an eſtate joint, or in com- 
mon. - - - 
What words make a cundition in a will. 
Vide Condition, 1 4.) 
What not. - - 
As to a deviſe for payment of debts, and le- 
gacies, 
Vide Chancery, (3 A. 3, &c.) 
As to a deviſe of lands to be fold, Vide Chan- 
cery, (3 A. 6, 7.) 
Condition, how expounded. - - 
What words make an eſtate by implication, 
What not, - - - 
What words make croſs-remainders. - 
What not. - - 
What words make an executory deviſe. 
Vide Springing 18 in Les, (K. 7.) 
What not. - - 
When a 6 ſhall be contingent, or 
veſted, Vide Eftates, (B. 16, 17.) 
What words give a preſent eſtate. 
Vide Chancery, (3 V. 8. ide poſt, (N. 19. ) 
What words give an eltate in futuro, Vide ante, 
(N. 16, 17, Executery Deviſe.)—Fide poſt, 
(N. 19.) 
When in reverſion, or remainder. - - 
Vide ante, (N. 18.) 
5 a deviſe commences upon a limitation, 
Vide Limitation, in Condition, * ) 
When upon a contingency. 
Vide Executory Deviſe, ante, N. 16, 17. 1 
—_— Remainder, in Eſtates, (B. 16, 
7.) Aide Condition, (B. 3.) 
"Pk ſhall be had to po teſtator's death. = 
Vide Chancery, (3 Y. 17.) 
Words ſhall not be 3 to diſinherĩt an * 
at law. 
An exception mall be expounded liberally. - 
The expoſition ſhall be according to the intent 
of the teſtator. - - — 
When explained by averment. 
When a man takes by a deviſe. - 
Pleading of a deviſe. - - 


Concerning Demwi/e, Vide alſo Chancery, (3 A. 
1, &c.)—3 V. 1, &c.—London, (N. 4.) 


Dignitarp. 


Vide Eccieiaſtical Perſons. (C. 16. 


TO 


Dignity, 
As to the dignity of this king, . 74 Rey. (D. ) 
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Refe rence 
—9＋ ꝗ́e 
and Figure. 

To what perſons it dew 3 - 2 i 
To the nobility, Oc. 

As, the Prince. - | - - B. 1. 
Duke. — = - B. 2. 
Marquis. — — - - B. z. 
Earl. ® * ® - B. 4+ 
Viſcount. — - - = eq 
Baron. po - : - - B. 6. 
Knight. - B. 7. 
Who was compellable to be a knight, Vide 
in Homage, * 4. ) 

Eſquire. - Z. 8. 
Gentleman. B. 9. 
Vide Addition, in 83 „ (F. 1 9 K "i IS 

26.) 
Vide Abatement, (E. 20. —F. 19. —H. 44.) 
Indictment, (G. 1.) 

How one may be intitled, or how created; „ GC. 
By preſcription. - - C. 1. 
By tenure. - - - - C.z2. 
By writ. - . - . . 
By patent. - — — C. 4. 
By parliament. - - 5 
By marriage. — - - C. 6. 

How tried. - - - . 

How forfeited. — - EY 2 

The privileges of peers; - E > . 
To he tried by peers. Fm —— 
Jide Parliament (L. 16, &c, ) 

The manner ct trial. 8 1 
As to oath, arreſt, Oc. - - F. z. 
Dioceſe. 
Vae Pariſh, (A.)—Probibition, (F. g.) 
Diſlabilit p. 

Vide Abatement, (E. 1, Kc.) — Ability. Alien 
(C. 4.)—Capacity. — Chancery, (JI. 1.) Cong 
dition, — (M. 2, &c.) — Pofery, (B. 7, Kc.) 

Diſccit. 
Vide Deceipt. 

Writ of Diſceit, Jae Ancient Demeſne, (E. 2.) 

Diſcent. 

When a man takes by deſcent. - A. 

When, by purchaſe. - - . 

Jo whom a deſcent ſhall be; - — oY - 
To the next in blood. - - > "Mo > 

Tho! he be poſthumous. — - - C.2. 
To the moſt worthy. - - . g. 
To the whole blood. - . - C. 4 
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474 
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An heir ought to be of the blood of the firſt 
purchaſer. 

When he takes as heir of the part of the 
mother. - 


When not. 3 
Muſt be heir to him who was laſt ſeiſed - 
What ſhall be a mar — 1 
What not. 1 


What advantages an heir ſhall have, Vide in 
Chancery, (3 P. 2, z.) 
Who cannot be an heir; 


A monſter. 3 I 
A baſtard, alien, Ge. Y : 
A perſon — 4 4 1 


A father to a ſon. 
When a deſcent ſhall be Jcontum ww 
doni, Vide Eſtates, (B. 7, 8. 
Where it ought to be derived wholly 
through males, or through females, Vide 
Eftates, (B. 9.) 


A deſcent which takes away entry; - - 
What ſhall be. - - " 
What not; 


If he does not die ſeiſed of the inheritance. 

and freehold alſo. — 4 : 
If he dies ſeiſed of things in grant. * 
If there be not a dying ſeiſed. 
If no deſcent, or the deicent avoided, - - 
If the deſcent be in time of war. 5 1 
Or, at the time of the deſcent, he who had 


the right was an infant. - — 
Feme Covert. - a A 
Non-ſane, &c. - A 


Deſcent does not take away a title of entry. 
When a deſcent ſhall be avoided by continual 
claim, F:de Claim, (A. 1, &c.) 
When a deſcent from a Baftard Eigne, binds the 
Milier Puiſne, Vide Baflard, (F.) 
For more of title Diſent, Vide Aſſets, (A.— B.) 
Parceners, (A.7.)——Remitter, (A. 1. &c.)—Ro,, 
(A. 1, 3.) 


Diſcharge. 


S g 
a On es 


2 * 
SP 


Jide Parliamert, (L. 46.) —Pleader, (2 G. 13. 16— 


3 M. 12, &c.) Releaſe—Temps, (G. 11, 12.) 


Diſclaimer. 


When a man may make it. - - 
The effect of a diſclaimer. - — 
When a man cannot diſclaim. Wot] 


Diſcontinuance. 


Diſcontinuance, by whom it may be made: 


9 


* 4 er — 


— a 
o 


— —— . W 
* * — „ 1 
— * * 


_ 


—— —_ 


_ -— 


— 
2 * 2 
as 
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By a corporation ole. - - 

As to diſcontinuance in pleading and proceſs, 

Vide Amen ment, (1.)— Gourts, (P. 11.)— 
Pleader, (V. 1i.— W. 1.) 

How relieved. - - 
By an huſband in right of Mend: << 
By tenant in tail ; 

Alienation of what tenant makes a diſcon- 

tinuance. - - 

Of what, not ; by the A. 11 H. 7. 20. 


What eſtate ſhall be within the ſtatute, - 
What not. — 
What alienation ſhall * within the fatuts, 
„Who ſhall take advantage. - - 
What alienation makes a diſcontinuance. - - 
What not ; 1 - 
If the eſtate be not F USP j 


As, by a releaſe, &c. without warran 

Or if the warranty does not deſcend upon the 
iſſue in tail. 

By a conveyance of that which lier in grant. 
By a conveyance which has not liver. 
To him in remainder, or with him. 8 
If the diſcontinuor be an infant. — — 
Or, was never ſeiſed by force of the entail. - 
If the — was not executed in his 
life-time. — - 
If his act was lebfal. = _ 1 
The effects of a diſcontinuance. = * 5 


When it ſhall be determined. ä 
When a diſcontinuance ſhall be able by re- 
mitter, ide in Remitter. 


Diſcovery. 
Vide Chancery, (2 G. 3.—3 B. 1, 2.—3 I. 1.) 
Disfranchiſement. 
Jide Franchiſes, (F. 33, 34.) 
Disjundtibe. 


Vide Condition, * I, &c.) Parols, (A. 12.)— 
Pleader, (R. 7.) 


Dilmes. 
Tithes; The nature of them. - - 
Other eccleſiaſtical revenue; - - 
Oblations, Sc. - as 


As to tenths, firſt-fruits, ſynodals, procura- 

tions, Cc. Vide Tenths, — Prohibition, 
(8. 11.) | 

Glebe, - - 5 3 
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To whom due; ſe - 
To the rector. 5 
To another ſpiritual perſon. - 
To the king. - 
To the lord of the manor. - 
To a patentee. - - 
By whom payable. - - - 
By whom, not; — 
Not per ecclefiam ecchfie. - 


By thoſe who preſcribe in non decimando; 
Who may preſcribe ; 
0 perſons. 
he king. * - 
A county, &c, - - 
Who cannot preſcribe. ® 


* i * d 9 9 op 0 


Zy the king, or a patentee of lands group to the 


crown by theſt. 31 H. 8. 13. 


By a real — of an eccleiafical an- 


By unity. - 


By a modus decimandi ; ; 
What modus is good ; 
Another recompence in diſ 


Another thing for the benefit of the parſon. 


Tho? the modus be paid to another. 


Tho? there be ſome alteration in the 3 


for which the modus is paid. 
Vide poſt, (E. 20.) 
When a modus is not good; 
If it be not, time whereof, Cc. 


If it does not import a benefit to the par- 
ſon, &c. beyond what the law requires. 
If it be to pay one ſpecies of tithes in ſa- 


tisfaQtion for another ſpecies. 
If it be not a certain recompence. 


If there does not ou a remedy for the 


modus. - 
If apparently exreaſonable. - 
How a modus ihall be deſtroyed. 


Vide Prejcription, (G.)—ame, (E. 13.) 


By a real compoſition of a lay perſon 
Vide ante, (E. 8.) 
The ſeveral kinds of tithes ; - 
Predial, — . 
Mixt. - « . 
Perſonal ; 
Who ought to pay them, - 
Who are not bound to pay them. 


Great tithes ; - - - 


What are. - | 
What not. - bn 
Of what things tithes are payable ; ; 
Ot common right; 
Corn. — * 8 


N. B. ey * 7. follows E. 5. ard ſtands to the ſubdiviſion which ought to 


Hay, 


be mar t E. 
Vor. III. 3A 
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As to remedy for tithes by right of ad- 
vowſon, Id. Quare — (B. 1, 


2.) 
By : * ; 


and Figure, Page, 
Hay. - — — - FH. 2. 22 
Wood; , 
Of what wood tithes oe be paid. - H.g. $23 
Of what, not. - - H. 4. 524 
Agiſtment of cattle. - H. 8. 345 
The young of cattle. — — FH. ö. 527 
Wool. — - - . 3. 528 
Milk. - - - H.8. 329 
The young of ts - - H.g. 529 
Fruits, ſeeds, roots, c. 
When they ſhall be * and how. FH. 10. 5 30 
When not. — H. 11. 531 
Mills. H. 132. $31 
Tithes for hemp, flax, &c. akcertaided. - FH. 13. 332 
Of what things tithes are not payable, of com- 
mon right. - - - H. 14. 532 
What are exempted for 7 years. - „ H. 15. 115 
Of what things tithes are due by cuſtom. - FH. 16. 534 
The manner of payment. - I. 535 
'They ought to be ſevered from the 9 parts. I. 1. 535 
Vide cute, (H. 10, 12, 13.) 
But there needs no notice of the ſeverance. =< I. 2. 535 
Tithes belong to the ſucceſſor from the death, 15855 
of the laſt incumbent. - K. 536 
When tithes ſha]l not be paid. . 536 
A parſon ſhall not have tithes during a leaſe, 
or a compolition for them. _ - L. 3. 537 
He ought to take them away within a reaſona- 
ble time. - - - L. z. 537 
Remedy for tithes ; - - - M. 538 
In the eccleſiallical court; | 
By ſpoliation. - - - M.1.. 538 
Þy libel ; 
In what caſes a ſuit by libel ſhall be in the 
ſpiritual court. M. 2 539 
By what means N mall be compel. 
led there. M. 3 540 
When it ſhall have the aid of Juſtices of 
Peace. - M.4 549 
Vide Juſtices of Peace, (B. 36.) | 
In the temporal courts ; | 
In the hundred, or county court. M. 3. 641 
Before the mayor of London; 
When tithes are paid in London. - M.6. 5841 
How recovered. - „ i Po" 08 
In the courts of Weftmin/ter ; 
By ſcire facias, aud mandamus. - . ©63 
By prohibition. - - M.g. 543 
By right of advowſon, and indicavit. - M. 10. 543 


T HE INDEX. 


By action upon the F. 2 & 3 EA. 6. 
for the treble value - 
Vide po, (M. 18.) 
By treſpaſs. 4 
In a court of equity ; 
In the Exchequer. - | 
The bill; when ſufficient. - 
Vide Chance 5 C. ) 
The plea. * 3 - 
The anſwer. - * 
In Chancery, - 
Jide Chancery, (3 C. ) 
The remedy upon a 4% Nohl of 1 
Aſſurance of tithes: 


Diſpenſation. 


Vide Condition, (P.) —Cepybold, (M. 8.) Eli, 
(N. 8, 9.) —Forfriture, (A. 11, 12.) —Præ. 


rogative, (D. 4, &c. 18, &c.) 


Diſpoſition. 


Diſpoſition by a wife. Vide Baron and Feme, 


(P. 1, 3.) Chancery, (2 M. 14, 15.) 


Diſſeiſin. 


Vide Abatement, (H. 47.)—Di/mes, (M. 18.)— 
Garranty, (I. 1.)—Rent, (D. 2.)—Seifin, 
(F. 1, &c.) 
Novel Diſſeifin. Jide Aſiſe, (B. 1. &c.) 
* Niſin, - Poſt-diſſeiſin, Vide Aſſiſts 
(F. 1, &c. 


Diſſolution. 


Diſſolution of a 1 Vide Franchiſes, 
(G. 4, &c.) 

of hoſ pile. Vide Hoſpitals, (B.— 
C. 


—— of monaſteries. Yide Di/mes, (C. 5. 
—E. 7.) Monaſtery. 

of marriage. Yide Parliament, (H. 3.) 

—— off parliament. ide Parliament, (P. 


I, 2.) 
Diſtreſs. 
Diſtrefs ; - - 
When it may be taken, - 
At what time, — 5 
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M. 11. 
M. 12. 


M. 13. 
M. 14. 


M. 15. 
M. 16. 
M. 17. 
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In what place. 


- 

What things may be diſtrained ; - - B. 
For rent-ſervice. - - - B. 1. 
For a rent- charge. - B. 2. 
For an amerciament, Cc. - B. 3 


Vide ante, (A. 1, 3.) Leet, 0. 10.) 


For damage-feaſant. . 
What not. "I 
Vide ane, (A. 1, &c — I, Kc.) 
How a diſtreſs ſhall be treated ; - D. 
It ſhall be impounded. — D. 
Parco fracto; 
When, and by whom it lies. ws: 
Reſeous ; 
When it lies. - . 
Remedy for a reſcous. — - :D. 
When re/cous does not lies, - » 
But a diſtreſs ſhall not be uſed. 6: 
Nor ſold ; 
By the common law. - - D. 
When by ſtatute. - - D. 
When not. - D. 


Replevin, When replevin lies upon a diſtreſs, 
Vide in Replevin.—Pleader, (3 K. 1, &c.) 

Jide more of title Diftre/ſs, in Bye-Law, (D. 2.) 
—Pleader, (2 8. 19.—3 M. 25.)—Rent, (D. 
3, &c.) —Seiſin, (K. , 487 hoaakl (E. 6.) 


Diſtribution. 
Diſtribution of a bankrupt's eſtate. Via Ban- 
rupt, (D. 30, 31.) 
Diſtribution of an inteſtate's eſtate. Yide Admwi- 


iſtration, (H.)—Chancery, (3 D. 1, &c.) 
Diſtributire words. Yide Parels, (A. 13+] 


Diſtringas. 5 
Vide Engueſt, (C. 6.)—Procſi, (D. 7.) 


Diſturbance. 


Vide Aion uon the Caſe: for 4 diſturbance. 
Pleader, (3 I. 6.)—2Zuare Impedit, (D.) 


Divine Service. 
Vide Sacraments, (B.—E.) 
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Reference ' Reference 
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and Figure, Page, 
Divozce. 
Vide Abatement, (H. 43.)—Baron and Feme, (C. 1, 
&.)——Dower, (A. 1, 2.) —Pliader, (2 V. 12.) 
Dogs. 
Fide Chaſe, (M.) 
Donatſve. 
The original of it, De. — 9 366 
Double Declaration. 
Vide Pleader, (C. 33.) 
Double Plea. 
Vide Pleader, (E. 2.) [ 
Double Replication. | 
Jide Pleader, (F. 16.) 
Dower. 
Dower by the common law; - - A. 568 
What wife ſhall be endowed. - - A. 1. 568 
What not. - - Ae 369 
At what age. — A. 3. 569 
Of what ſeiſin. — - A. 4. 570 
Of what, not. — — A. 5. 570 
Of what eſtate. — A. 6. 572 
Of what, not. — „„ . 29 
Of what lands and tenements. - . $74 
Of what, not. - - A.g. 574 
When title to dower commences. - - A. 11. 575 
Aſſignment of dower; quarentine. - A. 11. $75 0 
Dower by cuftom. - - B. 575 
Dower ad oftium ecclefic, - - © 576 
Dower ex afſen/u patris. - - 576 
Dower ge le pluis beale. . - D. 570 
Jointure; — » 577 
When it ſhall be a bar to dower. — E. 1 577 
When not. — ; - E.2 $78 
When the wife ſhall be put to her election — E. 3 579 
3A3 What 
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Reference 


What ſhall be a waiver, Vide in Baron and 
Feme, (S. 4, &c.) 

When an alienation of a jointure ſhall be a 
forfeiture or not, Vide in Forfriture.— Vide 
Diſcontinuance, (A. 5, 6.) 


How a wife ihall loſe her dower ; 
By attainder. - 
By elopement. = Wn 
Remedy for dower; | - 
Right of dower. - 


Dower unde nibil habet. 
Pleading in dower. Yide Pleader, (2 Y. I, &c. 0 
Admeaſurement of dower. 


Conenning dower in equity, Vide Chancery, (3 E. 
2.) 
Vids allo Copy bold, 5 8. ie, (F. a.) 


Dꝛawer. 


Drawer of a bill of exchange. Vide Merchant, 


(F. 4, 12.) 
Wine-drawer. Vide Leaden, (K. 5.) 


Dꝛoit. 
Right to land. A 
Writ of right. Right patent; ; . 5 
When it lies. - A 
When not. — 5 = 
How ſued ; 
To whom directed. 1 4 
In what form it ſhall be, 0 6 
How removed ; 
By Tol. ww = me 
By Recordare 8 - 5 
Right cloſe; - | - - 


Pracipe in Capite. 
As to right cloſe in Antient Demęſue Vide An- 
cient Demeſne, (G. 1, &c.) 
Quia Dominus remiſit Curiam; 
When it lies. - 5 
How it ſhall be proceeded upon. a 
'The count, &c. A 4 Za 
The plea in right quia dominus remiſit curiam, 
miſe upon the mere right, - 
Judgment. DT ol 
Right patent 1n London. 8 
Writ in nature of a writ of right; 8 
The ſeveral ſpecies of it. - 
Right upon a diſclaimer. - - 
Writ of cultoms and ſervices, - 
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and F igure. Page. 


What remedy the lord ſhall have, if the tenant 
ceaſes the payment of his ſervices Fide in 


Ceſſavit. 
What remedy for a villein who flies out of his 


manor, Yige in » (C. 1, 2. ) 


Seda ad molendinum. - H. 589 
Ne injufte vexes. = — - 4 599 
Writ of me/ze. | WY K. 590 
Writ de rationabilibus 4076. - - L. 590 
Curid claudends ; | - - - M. 591 
When it lies. — - M. 1. 591 
When an action on the caſe lies for not in- 
cloling, Yide in "wax upon the Caſe for Ne- | 
gligence, (A. 3.) | 
Who ſhall be bound to incloſe. - - M.2 69 ' 
Dzunkenneſs, N 
vids Faftices of Peace (B. 28.) 1 
Vide Battle, (B.) | 
Duke. 
Vide Dignity, (B. 2.) = 
Dum fuit infra Yetatem. 
Dum fuit infra ætatem. - - A. 593 
The nature of writs of entry. 
Vide Infant, (C. 4.) 
Dum non fuit compos mentis. - = © 594 
| Writ of entry ad communem legem. - C. 594 
Writ of entry in ca/u proviſo. = - D. 594 
Writ of entry in conſimili 1 — E. 594 
Cui in vita. - F. 594 
Cui ante divortium. By : by - G. 595 
Writ of entry in the guibus, or in nature of an | 
- k , - 595 
Dum non kuit Compos Mentis. 


Vide Dum fuit infra tatem, (B.] 
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Dureſs, 
Vide Tuftices, (S. 1.)—Pleader, (2 W. 19.) 
Dutchy. 
Vide Franchiſes, (D. 3.)—Patent, (C. 4.) 
Earl. 
Vide Dignity, (B. 4.) 
Eccleflaſtical Perſons. 
The king. - - A. 
Perſons regular; - - - B. - 
The pope; f 
What authority was allowed to the „ 8. 1 
An abbot, prior, monk, - wg 25 * 
How proſeſſed. - B. 2. 596 
The diverſity of the orders. 5 B. 3 596 
Vide Monaſtery. | 
The head of a convent. — - B.4. 596 
The convent. - - - B. 5. 596 
Perſons ſecular; - - G 597 
Archbiſhop ; | | 
How elected. - 8 . . 
Vide poſt, (C. 2.) . 2 
Biſhop ; 
How choſen. - 


As to grant and ſeizure of cnmparaticies; Vi 4 
Preregative, (D. 23, 24, 25. ) 
Dean and chapter. 


. Prebendary. - - 


Archdeacon. T ” 
Parſon ; _ 
Of what a parſonage conſiſts. 
Vide Title Parſon. 
Who may be a — 
Who not. 3 w 
'The intereſt of the parſon, — = 
Vicar ; 
The original of 8 — 
How created. 4 
Or re-united. — * 
Fndowment. — 
Vide ante, (C. 10, Ec.) 
The intereſt of the vicar. — - 


1 
' 


1 
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Vide Eſeliſe, (G. 1.) 
What perſons have cure of ſouls, - 
Who are dignitaries. 


What privileges belong to eccleſiaſtical perſons - D 


Eccleſiaſtical eenſures. Yide Prerogative, (D. 


12.) 

Eccleſiaſtical courts. Yide Courts, (N. 1, &c,)— 
Diſmes, (M. 1, &c.) 

Eccleſiaſtical juriſdiftion, and laws. ide Pree- 
rogative, (D. 9, &c.) 


' Egyptians. 


Vide Juſtices, ($.9.) 


/ 


Ejefkment. 


B whom it lies, - - 


Of what things it lies, or not, and upon what £ 


demiſe, and how the judgment ſhall be. 
Vide Pleader, (2 Z. 1, &c.) 


By whom, not. * 
Ejectment of ward. Jide Gardian, (H. 2.) 


Elefion. 


Election, who ſhall have it;, 5 
He who ought to do the firſt act. 
Who ſhall do the firſt act. - 
Vide ante, (A. 1.) 
At what time election ſhall be made. * 


Determination of an election; 7 
What ſhall be. — - - 
What not. - 


Vide as to election of remedies, in Aion, 


Reference 
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and Figure, Page. 
C. 15. bog 
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(M. 1, &c.) — Annuity, (C. 1, &c.)— 


OO ge dAudita Querela, (D.) 

Guardian by election. Vide Guardian, (F. 1, 2.) 

Election of archbiſhops, and biſhops. Yide Eccle- 
fraftical Perſons, (C. 1, 2.) 

Election of churchwardens. Vide E/zli/e, (F. 1.) 

Election of juſtices of peace. Jiu 7u/ices of 
Peace, (A. 3.) 

Election in a corporation. Jide Franchijes, (F. 
20, &c. 29.) —Mandamus, (C. 2.) 

Election to parliament. Jide Parliament, (D. 8, 
&c.— E. 15.) — Scotland, (D. 4» 5.) 
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Vide Execution, (C. 14.) —Procgi, (E. 6.) 


Elopement. | 
Fide Dower, (F. 2.)—Pheader, (2Y. 11.) 


Fide Franchiſes, (D. 8.) 


Emblements. 
Vide Biens, (G. 1, 2.) 


Embaacery, 


Vide Maintenance. 


Enafting of Laws; 
Fide Parliament, (G. 10, &c.)—Preregative, (D. 1.) 


Jide Droit, (M. 1, 2.) 


Endowment. 


Jide Dower.—Vide Eccleftaftical Perſons, (C. 10, &c. 1 3.) 


> 


Infant; who ſhall be. 
What he may do; 
May purchaſe. 


ſuffer a recovery. 

e an exchange, leaſe, fc, 

A ſtatute, or recognizance. 

A contract for neceſſaries. 

May do things neceſſary. 
Vide Chancery, (3 R. 3, &c.) 
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What he cannot do, 4 4 — 
Vide Deviſe, (H. 2.) 

What act by him is void, +» * - 0 a 

What only voidable, = * 23 
How avoided ; | 

By dum fuit intra Ælatem. - »- 4 

By entry, &c. - 5 -" © x: 
How affirmed. - 5 „ 
When it cannot be armed. - „ 
By, whom avoided. - y © „ x 
At'what time; 

Within or after full age. . - 0. 6. 

After full age. - - s 17.20. 

During his nonage. Cas; 

When trial ſhall be by inſpeRtion, and how, 
Vide Trial, (B. 1. &c.) 

The privileges of an infant; - «Wh 
When the parol n = . 
When not. - - D.z. 
When he ſhall have his age. - D. z. 
When /aches does not prejudice him. — 8.4 

1 uance by an hens Vide Diſcontinuance, 

(C. 6.) 

22 of action by an infant. Yide Temps, 
(C. 1 

Action and ſuit by and againſt an infant. Yide 
Chancery, (3 R. 1, 2.)—Plaaer, (2 C. 1, 2 — 

2 E. 1, &c.—2 G. 3.—2 W. 22.3 L. z.) 

Maintenance of infants. Yide Chancery, (3 R. 6.) 

Enqueſt. 
When a trial ſhall be by inqueſt ; - - A. 
If it be a mere matter of fact. 1 
As to the antiquity, number, qualification, 
. and challenge of jurors, Y7de 
Challenge 
What matter ſhall be found by a verdiR, and 
what verdi& ſhall be good, or not, Vide in 
Pleacer, (S. 1, Kc.) : 
Tho? it relate to a matter triable by certificate, 
record, &c. - - 2 A. 2. 
Tho' mixed with them. - - - A.5. 
When not. B. 


When trial ſhall be by certificate of the biſhop, 
or ordinary, Vide in Certificate, (A. 1, &c.) 

When, by the mouth of the recorder of London, 
Vide in Certificate, (B.) 

When, by the certificate of the marſhal, Jide in 
Certificate, (C.) 

When, by Battle, Jide in Battle, (A. 1, 2.) 
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—— aſſiſe, Pidein Battle,” 

( 

When. by inſpection, Viae in Trial, (B. 1, &c.) 

When, by the record, Vide in Trial, (A.) 

When, by witneſſes, or the examination of the 
Juſtices, Y:ae in Trial, (B. 4, 5.) 


When, b» the peer- of parliament, Vide in Dig- 


nity, (F 1, 2.)—Parliament, (L. 16, &c.) 


Inqueſt how ſummoned. » ” 5 
By Venire fac/as; 

When it iſſues. © 

To whom it ſhall be Srefted. - be 

What form is ſufficient. „ 5 

How it ſhall be returned. - - 


From what place a jury or inqueſt hall come, 
Vide in Amendment, ns I, 2.) 


By Hateas Corpora. - - 
By Diftringas Furatores. - * 
How ſworn. = - 
When an inqueſt ſhall be taken by default. - 


How the inqueſt ſhall behave themſelves. - 


For more concerning 1:queft, Vide Copybold, (R. 
11.)—Courts (P. 12.)—Leet, (F.) 


Enterpleader. 
Vide Chancery, (3 T.) 


Cutry. 


Vid Abatement, (H. 48.) — Enfant, (C. 5.)— 


EHates G. 14.) —Execation, (A 1.) —F ate 


L. 3.) 

BY — for a condition broken, Jide Condition, (O. 
&c.) 
4 to avoid a fine, Vide Claim, (B. 1, &c.) 
Entry for a forfeiture, Vide Forfeiture, bY 6, 7, 8.) 
Entry tolled, Vide Di/cent, (D. 1, &c 
Writs of Entry, Vide dum fuit infra Atatem, per 
Totum—Plader, (3 A. 1, &c.) 


Equity. 


Vide Chancery, per Totum.—Courts, (D. 7 —0. F.) 
—Dijmes, (M. 13, &c.) Parliament, (R. 13, 
c) 


Eutry.— Pleader, (2 S8. 20—2 W. 50. - Kent, 
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What things may be aſſigned for error. 
In what court, by whom, againſt whom, n in 
what manner error ſh 12— Vide in 
Pleader, (3 B. 1, &c.) 
When it ſhall be a Super/edeas, and how the 
2 = be even, Vide in Pleader, (3 
12, 13 
Errors how aſſigned, and the proceedings there- 
upon, Jide in Pleader, (3 P. 14, &c.) 


What pleas to error, good, i in Pleader, (3 B. 


18, 19.) 
How to proceed upon errors in parliament, Vide 


in Parliament, (L. 1, &c.) 
Error upon an indictment; 3 how it ſhall be 
brought. - - — - 
The judgment in error. - - 
What ſhall be done by the court, if the judg- 
ment be affirmed, or reverſed, Vide in Pleader, 
(3B. 20.) 
When there ſhall be reſtitution, Yide in 
Pleader, (3 B. 20.) 
When error ſhall be avoided by 2 or ns 
without a writ of error. 
Vide Plaader, (2 W. 39.) 
When a man ſhall avoid an outlawry by plea, 
or error, Vide in Utlagary, (C. 2, &c.) 
Coſts in error, Vide Coffs, (B). 
Error in the Exchequer chamber, Jide Courts, 
(D. 6.) 
Error to avoid a Fine, Vide Fine, (H. 3, &c.) 
Error from Ireland, Vids Ireland, (G.) 
Writ of error not amendable, Fide Amimdment, 


(2 C. 4.) 


Eſcape in criminal caſes; + - 
Voluntary, - ju > 
Negligent. - - 

Eſcape in civil caſes ; ; - 4 
What remedy ſor it. - - 
Againſt whom. 8 - 

Vide peſt, (B. 3) 
When againſt the ſuperior, - - 
Vide ante, (B. 2.) 

What ſhall be an 2 LEED - - 

What not. . 

When he ſhall be retaken, 2 after an eſcape. - 
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An eſcheatz = EE 0 
For want of heirs. — — - A. 1. 
For the offence of the tenant. — A. 2. 


When the forfeiture, or eſcheat belongs to the 
king, Lide Forfeiture (B. 5.) —Preroga- 
tive, (D. 59, 60.) 


Writ of eſcheat; - - 3 
When it lies. - B. 1, 
For —4 proceeding in esche vid Pleader, | 
(3 C.) 
When not. - - - B.2. 
The office of efthoatad. - -\ Ay . 
Eſcuage. 
Vide Homage, (E.) 
Eſglife. 
A church, how erected. - - "So 


The nature of an advowſon of a church, ap- 
pendant, or in groſs, and the grant of it, or 
of the next avoidance, Jide in Advewſon, (A. 
—B.—C. 1, 2. ) 
The appropriation, or union of churches, Yide 
in Advooſen, (D. , &c.—E. 1985 1, 2.) 
A cathedral. - 
A pariſh church. 
A vicarage. Vide Ecchfpajtical Perſons (C. 705 
&c.) 
A chapel. — — — — . 
The church- yard. - E. 
As to the church-yard, the privileges, and 
burial there, Yide Cemetery. 
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Church-wardens; - - . 
How choſen. - — - - F.r. 
Their duty. — F. 3. 

Vide poſt, (F. 3. * 
Their power. * F. 3. 


Vide ante, (F. 2.) 
To whom the freehold of the church belongs, G. 1. 


Vide Ecclefiaftical Perſons, (C. 9, 14.) 
To whom the repairs and ornaments, - G. 2. 


The ſeats. - - S. 3. 


As to burial in the church, or church-yard, 


Vide Cemetery, (B.) 
So as to tombs, monuments, tc, ibidem, (C.) 


Preſentation to a church z — - H. 
2 
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* 
What are preſentative. - 0 5 
By whom it ſhall be; ? 
Who ſhall be patron. 8 4 8 
Preſentation in turn. — - - 
When the turn is ſerved, - - 
Preſentation by the king ; 
As patron. — - - - 


By his prerogative. —- 
How a preſentation by a common perſon ſhall 
be made. 
How a preſentation by the king ſhall be made. 
Within what time a preſentation ſhall be made. 
Fide poſt, (H. 11, &c.—N. 1, 2.) 
When it may be revoked, - 
Preſentation by lapſe ; 
To the biſhop, and archbiſhop. - - 
Vide ante, (H. g. N 
To the king. 
When there ſhall be n no benefit of a lapſe. 
Preſentation by uſurpation ; 
What ſhall be. - - 
What not. - - 
Admiſſion and inſtitution ; how ada; Se. 
Jure patronatis ; - - 
How ſhall it be awarded. - - 
When neceſſary. - - - 
When not. - 
Induction ; by whom it ſhall i be made. - 
When a church ſhall be full. - 
When a church becomes void ; - 
By death or ceſſion. - - 
By reſignation. - - . 
By ſimony. - - - 
By non-reſidence. - — 
By plurality; 
When the firſt church ſhall be void by it. 
How a diſpenſation for a plurality may be 
granted. Vide in Prarogative, (D. 18, 
&c.)—FVide poſt, (N. 8.) 
en not; 
If he takes a dignity. - 
Or is not incumbent of the ſecond, @ 
If he has a qualification ; 
Who may have it. - — 
Who not. > 
By not reading the 39 dla He. - 
Notice of the advoidance to the patron. = 
The writ de Vi Laicd amevendd. - 


Eſquire, 

Vide Dignity, (B. 8.) 
Elloine. 
Vide Exoine. 
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